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BE Í CIVIE APPELLATE JURISDICTION] - 
0 Є Before | Mr. ‘Justice Nirendra Krishna Mitra and 


х р Mr. Justice: Asish Baran Mukherjee i 

a2 кА Соё ." Decision: June 11, 1997. | | 

ae “ниң бавы Со. Ltd. ae M ue „..... Appellant 
L ie , Versus ` БЕ í 


и “ме. Dermott latériational Inc. & Ors. ^ ^. 2e Respondents? 


p ‘Industrial Companies ( Special Provisions ) Act, 1985—Sec- 
‚ tions · 16, 17, 210), 21(3) and 25—Sick Industry—Réhabilitation scheme , 
wg coercive proceedings Сап. be Sfayed--Arbitration "proceeding: ‘not within 
- the fold of the provisions —Awatd ‘of м ашан on specific 
* ^ erdet of BIER. Да INE XM 


ТМ a A 


= 


„А Technical: ‘Collaboration . Agreement ‘was entered into by‘and 
ire ah petitioner Company and the respondent No. 1 Company. 
Л contdifiing ' an arbitration clause in pursuance of which an arbitration 
| -proceeding is pending between the parties. ` In the meantime on the 

basis ofan application of the petitioner Company, the Board for Indus- 

' trial and Financial, Reconstruction declared the petitioner Company as 

-a Sick Industria] : undertaking and -appointed a Special-Director to the 
о Board. of the petitioner Company and also appointed IRBI as the opera- 
ting: agency to prepare a rehabilitation scheme and/or report which is 
` still under process. "Subsequent to the declaration: of the: petitioner 
.- Company сав а Sick’ Industrial ‘undertaking, the petitioner Company 
"made ай ‘application before the Arbitrators for suspension of the Arbi- 
tration . proceeding . ‘under, Section 22(1) of the ‘Act. . The Arbitrators 
having: rejected ‘the. prayer, the petitioner : preferred writ application 
> before the High Court, This writ. “petition was also dismissed and the 
petitioner. preferred SLP before ‘the Supreme Court. Thereafter under | 
-the directions ot the | pupreme: Court in vy of conflicting Single Bench . 


^ 
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ЖУ 
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+64. No. 3285 oj 1997.8 А. P. No. 121 of 1996 dE 
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decisions of the High Gourt, ‘the matter y was referred to ‘the: Division ` 


“Bench for decision whether. the. ргосёейїпр. before the arbitrators is hit 2 


. Бу Section 2241). of tbe. Sick Tadustrial al coupable: (боени Provisions) 
| Ао, 1985, - E ў - ev qure T AN 
. The Court disposing of the reference, a 7 NEA 


Mesa = 


- HELD: In order to apply Section 22 ЁТ). the following сайаййопз. Е | 
| wouid be necessary namély, (a) | the pendency of an enquiry under. Sec- : 


tlon 16 ; (b) preparation of a scheme’ under Section 17 ; KOL Considera- 


: Пот: оѓ. а scheme under Section 17 ; (d) Implementation of sanctioned ~~ 


` scheme ил: Sectton 17-; 10 Péndency. а under Section 25 of. - 


- the Асі. ^. ~. . : К т .U( Para 5.) 


PES 2M 


e Section 22(1j йге has- Dm ‘certain’ types “of proceedings. uer 


“which would come within thèpurvtew of the said: ‘section namely, procee-, 


dings for winding up ofthe Industrial Compan} у, proceedings. for distress, ` 


` against any of the properites of. the Industrial Company.or the proceedings | 
Jor appointment of a. recelver in respect of the ‘properties of the Indusirial - 
Company. From the nature of the proceedings: mentioned above ft, would 
‚ be quite clear that only proceedings of coercive. nature ‘would come- within 
he fold. of Section. 22(1) and not other proceedings. S Pára 20)" 


Arbitration. ds “thus a- : substitution by consent of the кий of 
"another tribunal for those. Provided by the ordinary process of law." Itis- 
ап arrangement for taking and: abiding By the judgment of. the selected” 
persons in some disputed matter, ‘in: respects of carrying 1t to the estab- . 
dished tribunal of Justice, and It is Intended ta avold ihe fórmalittes, the 

| delay, the expense. and vexat on of ordinary ни ип, ү Рага 29 А 


"We hold. that arbitration. proceeding. is ota coercive Кыл ы | 


~at ‘all, noritisa sult ‘for’ recovery of money to include зисћ а proceeding . 
within the fold of Section 22 (1) of the sald Act. Its only ‹ а: ‘proceeding ` - 
started by consent of the parties ‘before the ‘Judge or Judges: appointed. by 
themselves, for determining the rights and liabiliites of the parties to, the 
proceedings. .Even If, It ts found. by. the arbitrators at the endoj such. 


"proceeding that. certaln ' ‘amounts are-due from.the Company by its čredi- B 


. tor, and the” arbitrators pass an award accordirily, even then straightway - 
the sald award cannot ‘be executed. The. award 4s fo be presented in. ‘a. 
Court, ‘and a‘decree 1з to фе passed-upon such award; ‘which can. only Бе: ` 


E executed, and if such execution proceeding. ts- Inttlated, then it may amount — 


to.a coercive proceeding > -and - not. prior to that, and that siage А 
^ “has not come ко so 9 far’ as, the present case is concerned. Eu Unos 


AC qM. та LPara3 ) 2 


РА 


г 197 (2), сз Y E 


qua к ‹ es 
= E 


„ы, с 


вип Standard v У. Ме. ‘Dermott International 3 


In ilis: “context: ‘Section 22 (3) of the Act таў be referred to. The 


“ston. 


.. sald. section does nor cover proceeding , and there is no ‘automatic suspens 
‘Certain instruments or rights privileges ‘thereunder can be suspen- 


‘ded by. a specific; -order., of. the-“BIFRs Such Instruments include awards 


| which would definitely include awards passed in an arbitration procee- 


. dingy but. the. stage for Suspension 'of an award cari. only be made after the 
‚ award is'made An - the. arbliration proceeding and: that too by. an express _ 
„order of the '"BIFR, suspending the award. ` Moreover, that. stage has not 


tt 


-4 


come »st so far as the кее сазе із ‘concerned. 5 


+ 


( Рага 39 1 


‚ Case’ "тебетей to: -— Ugo ey ms 
EU ‚ Larsen & "Toubro Lad. v. Jessops and Company Lid & Ors. » 


‚ (Unreporiedf © 


E Braithwatte ‘апа Со. D y- р. T. м. Construction Pyt. Iu. 


г 1996 а) CHN 181; 1996 (1) Cal LJ 69: 


в); Maharashtra ^ Tubes” Limited v. State Industrial and Investment 


Corporation of. ‘Maharashita Limited & Anr. ©; 
^ 1993(2) $cc 114 


Е лк 5 ГА -Gram Pańchayat & Anr. у: : Shree Vallabh Glass Works Limited 


.&Ors, 1990(2)SCC 440. 7 > 


di “Shree. 'Слйтипа! Mopeds- Ltd. V. Church of South Indlan Church 


` Association, Madras, “AIR 1993 8С 1439 : ‚1992(3) SCC 1 


E "Paridüdrang. y. Shantabai, AIR 1989. sc 2240 " 
2 (7) -Chhujju ‘Ram’ y. Neki & Ors., AIR. 1922 PC 112; 49 IA 114 


(8), Moran. Mar Basselios Catholicos & Anr. У. Most-Rey. Mar ' 
pu к `Рошозе Athanasius & Ors., AIR 1954 5С 526 


09),  "Bisheshivar. Pratap Sahi v. -Paráth Nash, AÍR 1934 PC 213(E) 
С : (10) Hart: Shankar у" Anath Naih, AIR 1949 FC 106 (Б). 
A (n ` Каја ‘Shatrunjit ( Dead) by his legal representatives y. Mahammad 


2 


Azmat ‘Azim: “Khan & Ors , AIR 1971 5С: 4474 - * 


К M4), “Khalil Ahamed Basir “Ahamed y. "Tufelhussein Samasbhoi 


- Sarangpurwala, 'AIR-1988 SC 184 


E (ay: Ви Standard Company Lid. Я Mc. Dermoti Iniernattonal Inc. 


3e 


m 


u*& Ors:, 1997 а) Са! L) 241 


Le 04). ` Nawab Usman АШ -Khan ‘ys Sagarmoy, ‘AIR 1965 sc 1198 
í - 5): - Eakhundali Nannhay y. V. B. Potdar- & Anr., 


Ai 


:- AIR-1962 Bombay | 162 (ЕВ). 


: qe. Mayor, Councillers- and Bargessés of the, Borough d New ; 


| Plymouth y. Tarankl женене Board, = 
“ALR 1933 РС 216 f 


- 
$ Е 
Шш б act 

2-4 ^ 


pe uu 
Sou uo AUS S. x E 


qd 


E Burn Standard у. ме. ‘Dermott International | | (aon $us eu 


au). "Splilers Lid. У, Cardi (Borough) Assessment Committee; 

А (1931) 2 КВ 212 - Е АУ 

(18) AIR 1991 SC 1191, Е - NM IM З 
2 419) AIRA997 a0 45 07 E Ex 
: "Mr. R, N. Chatterjee >: NEN EET р а «for the Appellant, 
MIS Shankar Gupta and Tilak Basu ` ык tn for or the Respondents "X 


"The Judgment ef the Court. was as follows : —: 


- -~ | Mitra, J.: . -The petitioner Company. filed an application undér 
Sections 5,11,12 ,33 -and 41 of the Arbitration’ Act in the Original Side 


“of this Hon'ble Court being A. P; No. 121 of 1996 praying inter alta, for 


- the’ following. reliefs :— DUE : ^ E 


de (A) Leave be given ‘to revoke the authofity of respondents’ E 


- Nos. 2,3 and 4 to Act as ‘arbitrators in 5СС Case No. 6394/SCD ;;. 


| (в) The: arbitrators peinp: reipohdente Nos. 2, 3and 4 be, 
-. e *. Femoved; . | ‚ ‘ 


(C) Further arbitration” proceedings before: the respondents ы 


К Nos. 2, Запа 5 be suspended ; 

(D) Determination „of the. scope and effect of: the agreement * 
d for arbitration dated : 25th September, 1984 with its adendum dated 
- 29th December, 1984 more particularly: with reference to the SICA, 
‚ Sick Industrial Companies: (Special Provisions) Act, 1985 as amended 
' and. appropriate directions | upon. the respondents Nos, 2,3;4 and S. 
with regard to. the suspension of the. proceedings in view. of the 
provisions of the Sick Industrial Companies (Special Provisions) ' 
Act, 1985 as amended by the: Sick Industrial : Бош. арена) 
^. Provisions Amendment) ‘Act, 1993; · 

(E) Stay of further. procéedings in the Arbitration.: 


. (F). Injunction restraining the- regponidents from further procee; 
| dings with-the arbitration ; СМ 

(G)- "Ad-interim order in: terms of- the above prayers; з ciem 

(ED, . Appropriate order and directions as to costs ; е; $ 


. (I) Such. further and other orders be made and dincilons b be 
~ given as'to this Hon’ble Court may deem fit and j proper. an 


a 


2. - Since the facts are not disputed, ‘those are not їй, except. 
that,in terms of the Technical Collaboration Agreement (hereinafter - . 
referred to ав. .ICA) entered into by and between the petitioner company. 


n 


. and the respondent No.1 Company, which contained inier айа, an... - 


arbitration аш, ап arbitration proceeding i is PR for deciding. the - 


: 
i 
Е К ч “=. 
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qaia of the: seipondent: ‘No. OR кз 88. made against -the йөне; 
company. In the meantime, .on the application "of. the petitioner 
‘company, the" Board for Industrial апа Financial Reconstruction : 
“(hereinafter referred to as the BIFR) set up under the Sick Andustrial 


Companies (Special Provisions) Act, 1985 (hereinafter referred. to as the 
Act) declared the petitioner company а8 a sick industrial undertaking, 
and appointed a Special Director to the Board of the petitioner company, 
and further appointed the. Instruction “Reconstr uction Bank of India , 


э (Bereinafter referred to as the IR Bl) ав the. operating agency to prepare : 
arehabilitation scheme and/or report. which is still under process. 
. Subsequent to the declaration of the petitioner company as a sick indus- 
' trial undertaking, the petitioner company made an application "before 
“, the Arbitrators, appointed under, the Arbitration Clause of the TCA, 
. for suspension of the- said -arbitration proceeding under Section 22(1) 
ү of the Act till the. finalisation ofthe rehabilitation scheme by tbe BIFR 
. so far as the petitioner company was concerned. Ag the arbitrators by 


б a majority judgment. dated 21st Toly, ‘1986 refused to suspend the 
arbitration” proceeding under the said Section 22,1) holding tnier alia, 

, that the said section did not apply to the arbitration proceeding, the 
| petitioner. company prayed before this Hon’ ble Court. for suspension of 


. < the said’ arbitration proceeding" invoking Section 22(1) ofthe Act. 
Hon'bie Justice Sujt Kumar Sinha by ‘his judgment and/or order 
dated [0th September, 1996, reforring to his earlier unreported judgment 
dated 6th August, 1996 in (1) Matter No. 3787 of 1994, Larsen & Toubro 

- Lid. vi Jessops. and Company Lid. & Ors., held inter alia, that the 
arbitration proceeding cannot be stayed or remain suspended under the 

- said Section- 22(1) and as. such, rejected the petitioner's aforesaid 

| -application. The learned Judge in his judgment had also referred to the 


; other Single Berich decision of Basudev Panigrahi, J.in the case of 
„(2) Bratthwaite and Co. Lid. v. D. T. M. Construction Pvt. Lid., 1996(1) ` 
CHN 181, wherein a contrary view was taken, bolding inter alia, that 

` tho decision of Panigtahi, J.'as referred to above, was of doubtful 
authority having regard to the express provisions of Section 22(1) of | 
the Act. Against the said “order of Sujit "Kumar Sinha, J. a special 
leave. petition was filed before. the Hon'ble "Supreme .Court of India 

- which was disposed of on 20th February, “1997 by the Apex Court of 

- India holding inter alfa, that since there’ were conflicting Single Bench 
decisions of this Hon'ble Court on the same issue, the matter. should be 

‚ decided by a Division Bench of this. Hon ble Court so that no unceriainty 
remains in the matter. < After the said order of the Ápex Court of India, 

- the, matter: has come up "before us for ‘consideration in the light of the 

observation made by the Hon’ble Supreme Court. Moss vh 


Fl -—. 4 
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^3. Therefore, whether the proceeding before the arbitrators in 

- the present case is hit by Section 22(1) of the Act is the central issue for 
consideration: by us. E 7 


А 


| 4. “Section 22(1) of the Act reads as follows :— | ЕШ ae 

; “22. Suspension of legal proceedings, contracts etc.—(1) :— 

Where ' iri respect of an. industrial company, an enquiry under 

. Section 16 ів pending or any scheme ‘referred to under Section 17 is 

under preparation of consideration or в sanctioned scheme is under — 
implementatien or where dn appeal under'Section 25 relating to an 

industria] company is. pending, then, notwithstanding anything 

contained inthe Companies Act, 1956 (1-0? 1956) or any other law 

or the’ Memorandum and Articles of Association of the industrial 

company orany other instrument having effect under the said Act ` 
or other law, no proceedings for the winding up of the industrial 
company or for execution, distress or the like against any of the 
properties of the industrial: company -or for ће appointment of a 

‚ receiver in respect thereof (and no suit for the recovery of money or ' 
for the enforcement of any security against the industrial company 

or of any guarantee in respect of any loans, or advance granted to ` 

,. the industrial company) shall пе or -be proceeded with further, 
except with the consent of the board or, as the case may be, the 
Appellate Authority.” tS 

' 5. The bracketed portions of thé said section was notinthé | 
original section in Section 22(1), but it was inserted by the Sick Indus- 
trial Companies (Special Provisions) Amendment Act, 1993. From the 
wordings of Section 22(1) it would appear that in order to apply Section 
22(1), the following conditions would be necessary namely, (а) thé 
-  pendency of an enquiry under Section 16 ; (b) preparation of scheme 

undet Section 17 ; (с) consideration of a scheme under Section 17 ; - 

(d) implementation of sanctioned.scheme under Section 17; (e) pendency 


of appeal under Section 25 of the Act. : 
6. Mr. R. N. Chatterjee, learned ‘Counsel for the petitioner 
company has relied mainly upon the decision of Panigrahi; J. in support - 
' of his contentions and all sorts of proceedings. would come within the 
purview of Section 22(1) of the Act and the word Suit’ as used in the 
gaid Section 22(1) would also include proceeding. According to him, 
the word *proccedings' as mentioned in Section 22(1) ófthe Act should 
not be given a-narrow meaning to include only legal proceedings though 
Ча thé marginal note of Section 22, it is stated that only legal proceé- 
‘dings, contracts are to be suspended, and if the word ‘proceedings’ as 


і 


— 


y 
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mentioned in “Section” 2x1). of. ‘the Act i is given such a narrow and 
. restricted méaning to-limit that only lega] proceedings are to be suspen- 
ded, such narrow “meaning would ruin counter to. the scheme of the Act 
р ‘itself, thereby frustrating the sim: ‘and object of the Act altogether. In ~ 
, Support of his contention Mr. Chatterjee -also refers to the decision of 
the Supreme Court in the case of (3) Maharashtra Tubes Limited v. State 
Industrial and ‘Investment Corporation of ‘Maharashtra Limited & 
Another, 1993 (2) SCC 114, whiĉh was also referred to by Panigrabi, J., 
-da his- „aforesaid decision. The, Supreme. - Court- in Paragraph 10 at 
pago 157 of tlie said decision held. Inter alia, as fóllows :— 


"It was next- ‘contended that the right conferred on the Financial 

.. Corporation by Section 29 of the 1951 Act is not a ‘legal proceeding’ 

but merely an action ` permitted by statute and, therefore, Sec- 

5 tion 22X1) will have no application as it only bars legal proceedings 

for. the, winding up of any industrial company or for execution, 

` distress or the like against ‘any of its ‘properties or for the appoint- 

ment of a-Receiver in respect thereof. Now Section 22(1) uses the ` 

. expression ‘proceedings’ “and not ‘legal proceedings’ which expression 

- ів albeit used in. the marginal note to the said provision. Mr. Rao. 
contended that Section 22 must. be read in the light of the marginal 

' note and when so read it becomes obvious that only legal procee- 
Си ‚ dings of the type mentloned in sub-section (1) thereof are barred and 
not the exercise, of a right . such. as the one conferred by Section 29 of 

the 1951 Асі. Ia support óf his. contention that the marginal note 

vx. can. be used .аѕ an aid to. interpretation he invited our attention to 
a seven- -Judge Bench: decision. of this Court in . Bengal Immunity 
Company Lid. v. State of Bihar. In that case the marginal note to 
Article 286- of the- Constitution was referred to and it was said that 
Tit furnished some clue вв, to. the meaning and purpose of the Arti: le 

` But at the same time. the Court ‘pointed out ' that unlike the marginal 

, “notes, li, the statutes of the British Parliament, the various Articles 
' of the Constitution : were passed by the Constitutent- ‘Assembly with 
- the marginal notes and, therefore, the Court. considered it permissi- 
^. ble to use “the marginal note to understand the meaning and purport 
of the Article. But: so far as statutes. ,are concerned this Court in the 

Е C886 óf ‘Board of Muslim Wakfs, Rajasthan v. Radha Kishan held 
‘fn. no › uncertain -terms that the weight of the authority was in favour 
of the view ‘that the marginal note. appended to а section cannot be 
used for. construing the „section (see Paragraph 24. at, p.. 479). 
Section 2X1) shorn of {һе irrelevant part provides that where an 

. appeal “under. Section 25 relating ‘to an Industrial company is pen- 
біл, then, notwithstanding anything contained in any other. law, no 

| proceedings for, the winding ps of ane industrial Company or for 
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industrial - company or -for .appointment of a Receiver in respect’ 


e thereof shall lie or- be proceeded with further, except- with the 


. consent of the BIFR: or, as.-the case ‘may-be, the appellate authority." D 
“The purpose and object. of this: ‘provision is clearly to-awalt the oùt- ..- 


„ come, of the reference made to the BIFR for the revival апд rehabili= ` 
tation of: the ick industrial: :compåny. The words 'ór the. like’ 
which follow ‘the words ‘execution’ tand | ‘distress’ aro clearly intended 


as, ‘to convey that - the properties of the sick industrial company shall- E 


. not be made the -subject matter of coercive ‘action of similar quality: 


"and characteristic till the BIFR finally. .disposes of the- reference ` 


= 


mado under Section 15 of. the said. enactment. * The legislature bas’ Е. 


d advisedly used an omnibus expression *the like’ asit could not have 


pex 


É 'concelved: -of ` all possible. coercive - -measures . that “may be taken ` 


Й 


'against a віск: ипаёгакїйд. -The action contemplated by Section 29 
‘of the 1951- Act: is- "undoubtedly a coercive. measure directed/at the 


‘take Over of the management and property of the industria) concern " 


and confers | a further -right on the Financial Corporation: to trabsfer 
_ by way of Tease or sale the. properties of the said concern; and. апу 
° such’ transfer . effected. by the Financial Corporation would vestin, 


| the transferee all - rights in- or ‘to. the transferred property 88 if the E 


"transfer was made by the owner of the property. So also under: ‘the. Е. 


‚ sald’ provision ‘the: Financial Corporation will have the same ‘rights 


and powers with . ‘Tespect. to goods . manufactured or ‘produced wholly E 


сог partly from . goods. forming part “of the security: held by-it as it - 


І had with respect to: the’ “original ° goods. ` It is, therefore, obvious on P 


' 8 plain reading of Section 29 of the- 1951 Act thatit permits coercive : 


action against’ the” defaulting industrial concern of the type ‘which 
"^" would be taken ; zin execution. ór distress proceedings, the only 
` difference being that. in. ‘the’ latter case the concerned party would : 
7 have'to use the forum , prescribed by law for the purpose of securing. 


: attachment and.sale of property of ‘the defaulting industrial concern 


"whereas in-the case of à. Financial Corporation that right is conferred AS 


Н on the creditor corporation. itself which is permitted , to take over 


‘the management and- possessión of the properties and : ‘deal with” ` 


ET them. as if.it were the owner: of the properties. If the, Corpora- ` i 


‚Чой is permitted. to: resort” фо "the provision -of “Section 29 of . 
the 1951 Act while proceedings under’ Sections 15to 19° of 1985 Act... 


| ' are pending it will render the entire process nugatory. In such‘ 8, : 
- situation the law merely “expects the corporation and for that matter 


any other creditor to obtain the consent of the BIFR, ог; as the case 


5 тау be,- the’. appellate Authority to proceed against the industrial . 
concern. The law has not left them without a remedy.” We- are, l 


кызда: | ine otlan that the word > аай "in Section 22 1^ 
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cannot be glvena Se or restricted nod to limit the same to 

legal proceedings. Such a narrow: meaning would run counter to the 

scheme: of the- law and frustrate the, very object gua purpose of 
` «Section A of the 1985 Act." 


ta xe y | о sE Emphasis added by this Court) 
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3. "Mr. Chatterjee also refers ' to the decisions of the Supreme 
` Court in the case of (4) Gram Panchayat & Anr.v. Shree Vallabh Glass 
Works Limited & Ors., 1990(2) SCC 440 and (5) Shree Chamundl Mopeds 
Ltd.v Church of "South Indian '"Clürch . Association, Madras, AIR 1992 

‚ SC 1439, im support. of his said contention. " 2 . 


8. "The next submission of Mr. Chatterjee is, that the word ‘suit’ 
as mentioned in Section 22(1) of the Act has not been defined under the 
Act, but Section 32 of the Act provides inter alia, that the provisions of 

- the Ао апі of any ‘rules or schemes made thereunder shall have effect 

notwithstanding anything inconsistent therewith contained in any other ` 
law, except the provisions of the Foreign Exchange Regulation Act, 1973 
(héreinafter referred to as EERA) and tbe Urban Land Ceiling and 
. Regulation Act, 1976, for the time belog, in force or in the Memoram- 

" dum or Articles of Association of an industrial, company or in any other 

ins.ruments having effect by virtue of any law other han-the Act. 
‘Reference has also been. made by Mr. Chatterjee to Section 26 of the 
Act „which bars tlie Зов онол: of Civil Court іп respect of any matter 
which the ' "Appellate: Authority ‘ or the Board is empowered by, or under 
the Act to determine: and therefore, according to Mr Chatterjee, if the 
"words suit’ has been defined in any other law for the time being in 
force, that definition cannot be i import d for the purpose of defining the 

А word' ‘suit’ as stared in the said Section 2201). 


9 Mr. Chaiterjee further contends, that since the Act was passed 
*  bythe [ndian Parliament in accordance with the Constitution of India 
with. the following preamble namely :— ` > \ 


“Ап act to make in public interest, special provisions with a 
view tosecuring the timely detection of sick and potentially sick 
А companies owning industrial undertakings, the speedy determination 
буз. bya Board of experts | of: the preventive, ameliorative, remedial and 

other measures which need to be taken with respect to such com- 
9, рапіев апа the expeditious enforcement -ot the measures so deter- 
: . mined-and for matters connected therewith’ or ‘incidental thereto. ”- 


э 


The interpretation given to different words by various judgments pro- 
nounced: either by the Privy Council or the Supreme Court of India, 
prior to the enactment of the said Act, cannot. have any effect so far ав 
: the words used in the Act or the previsions of the Act are concerned. 


D 
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in other are the words ‘suit’ ‘ae included in Section 2211) of the Act 
by its améndment made in the“ ;year- 1993 shall not be interpreted; accor- 
ding to Mr. ‘Chatterjee, to givea technical and narrow meaning of the . 
said word. Moreover, according to Mr. Chatterjee, arbitration procee- 
ding is also a proceeding for recovery of money-and the Act having an 

: overriding effect 80 far as the Code of Civil Procedure is concerned; tho 
word * suit" as mentioned, in thé Act must be intet preted i ina mannér. to 
fulfil the object ahd purpose: ‘of. the Acti- ^. ^, yon 


- 10. Mr. Gupta, learned Senior Counsel (E on behalf of the , 
respondent No. 1 company has sought to, analyse the provisions of 
‘Section 22(1) of' the Act by breaking down the elements of the said 
Section 22(1) into three heads namely, (а) the pre-conditions for appli- 
cation of the section ; (b) the types of proce Once and: 16) the ru of, 

‚ suits diu: under the said section. 


11. Mr. Gupta also contends the ultimate effect of Section 22(1) 
of the Act is, that the actions coming under Clauses(b) and (c) above 
shall not lie ог be proceeded with further excepting with. the consent of 
the Board or, as the case may be, the Appellate Authority as mentioned — 
therein. Mr. Gupta no doubt contends inter alia, that thereis no 

б . díspute that tbe pre conditions for application of the said Section 22(1) 
^. - are otherwise satisfied ёо far as the presemt case is concerned, but the 
only question remains is, whether the arbitration proceecing filed by tbe 
respondent No lcompany for recovery ofits alleged dues ‘against the- 
titioner company would come within the category of proceedings as 
entioned. in the qid Section 2a) ог іза. suit of a nature as described: 










12. According to Mr. Gupta, there i is по doubt that an arbitration І 
ding is nota proceeding for winding up ‘nor is a proceeding for 
tion or distress or appointment ofa receiver in respect of the 
rties оё һе industrial company and the only question is, whether - 
8 proceeding is covered by the words ‘the like’ as contained in 
cfion 22(1) of the Act. Mr. Gupta’ contends that the words ‘the like’ 
he context of the Section, have to be ‘construed ejusdem generis with - 
T: proceeding words namely, * execution’ and ‘ distress’. In other words, ` 
according to Mr. Gupta, the proceedings or the like proceedings as” 
E mentioned i in Section 22(1) of the Act will have to be coercive in nature 
and must be directed against the properties ‘of the industrial company... 
i In süpport of his'said contention Mr Gupta refers to three judgments 
of the Supreme: Court ір the-case of-Gram Panchayat and Another v. 
Shree Vallabh Glass Works, 1590(2) SCC.440 ; Shree Chamundi: Mopeds. 
Limited v. Church of South Indian, 1992 (3) SCC 1 and "Maharashtra 
Tubes. Limtted y. State Industrial and. tnvesiment Corporation, 1995 (2) . 
“БСС 114. Referring to the said decisions of the вртеше Court, 
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aid hence it does not fall within. the: category of proceedings as men- ' 
tioned in Section 22(1) of the Act aa V 


` 13^ Mr. Gupta ‘contends: ‘further that the next question would be, 


. whether., the, arbitration proceeding là'inclüded: within the expression 


*suit.for fecovery of ‘money’ as introduced in Section 22(1) of the Act by 
Way ef. amendment in 1993. - According to Mr. Gupta, legislature has 
used- the word ‘suit’ only and not ‘suit’. ‘or ‘proceeding’ by way of 
amendment broughtito the act in the year 1993, and the word ‘suit’ has 


`- not been defined in the Act пог ‘any extended meaning has been given - 


to the said word in any other: provisions ‘thereof. Referring to the 
decision of the Apex Court inthe case of (6) Panduarang v. Shantabat, 
AIR 1989 SC 2240 wherein it has been held inter alia, by the Apex - 
‘Court, -that- suit is а proceeding із а Court of Justice which is com- ` 


^ menced by'a ‘plaint. Gupta: submits. that since an arbitration 


: proceeding. is nota ае commenced in & Court. of Justice by a 


plaint, it-is.not a suit for récovery , 'of money at. all. Lastly. Mr. Gupta 


,' also, relies upon. the decision’ of. Sujit, Kumar ‘Sinha, Jo ав referred 0 


above in support of un contention. E. suat EPUM " 


14.. Now, if we "analyse Section 2i) of the Act, it would be quite 
clear that the said Section © can be sub-divided. into three parts namely 


! n there ‚йге certain: pro- conditions- fór application of the said section ; 


' fI) certain: proceedings and ‘suite are covered by the said section and 


IL) effect of the. said section. So far as the pre- -conditions for applica- 


` tion of. the sáid section ‘are concerned;: it would.appear that there are 


four such ,pre- “conditions namely, А) pendency of an enquiry under 


“Section 16; or B)a scheme referred under' Section 17 is under prepara- 


tion or éonsideration ; or C) a sanctioned. scheme is under implementa- 
tion or Dj pendency of an` appeal. under Section 25 relating to an indus- 


i ‘trial company. 


` » 15. ` So far as i de. proceedings мега by. said Sesion. 22(1) of tho 


Ds the’ industrial company ; E V, 


“et are ‘concerned, ‘on a plain reading - -of ithe said section it would 


appear that only the following, proceedings namely : — А 
IN proceeding: for the winding up of. the industrial companys ; 
` -(Ъ) proceeding: for execution ‘against any of the properties 9r 


t ` 
(e): ,proceédiüg for ‘distress. against an of the properties of the 
7 industrial company ; -` Е 
ea (d) the like proceeding 
` industrial company ; 31+ ` 
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(e) the proceedings. for appointment of à receiver in respect of 
the properties of the industrial company would come. within the 


^ purview of the’ said section. ey 


16. By way- of deadmoni of the said section roohia the - 
year 1993, inserted by the Sıck Industrial Companies (Special Provisions) 
Amendment Act; 1993, the following types of suits were also included * 
within the fold of Section 22(1) namely : — 

(1) suit for recovery of money ; 
(ii) for the enforcement of any sécurity against зар 

. -. company ; - 

w (di) for the enforcement of any агаш їп respect 'of y 
` loans ; | ` " А 
(iv), or àdyance granted to the industrial company ; 


17. Lastly, the effect of the said Section 22(1) as would appear 
from the provisions of the said section itself, would be, that the actions 


namely, the proceedings and suits as mentioned above, would not пе ' 


or be proceeded with further except with the consent of the board On" 


as the case e may be, the Appellate Authority. 


18. “So far as the pré-conditions for application of Section 22(1) - 
as referred to above are concerned, admittedly the [ pre- conditions 
numbers (A) and (B) as ‘referred to above have been fulfilled in the 
present case and as such, there is no difficulty ‘in applying the said 
section so far as the petitioner company is concerned.. 


^ 


19. We also accept the ‘submission of Mr. Cliditerien relying 
upon the Supreme: Court decision i in the case of Maharashtra Tubes Ltd. 
' (supra), that the word ‘proceedings’ as mentioned in. Section 2X(1) 
should not be given a narrow meaning to include only legal proceeding ' 
But the question is, whether all sorts of proceedings would come within 
its purview or only proceedings of certain nature apart from legal pro- 
ceedings as mentioned in ihe said Section 22(1) would come within its 
fold. According to Mr: Chatterjee all sorts of proceedings would be '. 
included within Sectien 22(1), but it appears that there are some chinks 
in the armour of Mr. Chatterjee Оп the contrary, the contention or 
Mr. Gupta appear to be reating on solid footings. 


20. Section 22(1) itself has specified certain types of proceedings 
which would come within the purview of the said Section namely, pro- 
ceedings for winding up of the industria] company ; proceedings for 
distress against any of the properties of the industrial company ; or 
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the like proceeding against апу" of the properties of the industrial com- 
pany or, the proceedings for appointment nf a receiver in respect of the 
properties of the industrial company. From the nature of the procee- 
. dings mentioned above, it woüld be quite clear that only proceedings of 
coercive mature: would come within the fold of Section 22(1) and not 
other proceedings ^ The Supreme. Court also has observed on the same 
line in the case, of Maharashtra Tubes Limited (supra), inasmuch as, in 
Paragraph 10 of the said judgment, the Supreme Court, while interpre- 
. ting the words ‘or the like’ observed inter alla as follows :— 


` ,**"The words ‘or the like’ which follow the words ‘execution’ and 
‘distress’ are clearly intended to convey that the properties of the sick 
industrial company shall’ not be made the subject matter of coercive 


“асйоп of similar quality and characteristic till the BIFR finally dis- 
. possess of the reference made under Section 135 of the said enactment. ` 


. The legislature: has advisedly used an omnibus expression ‘the like’ 
аз it could’ not have- concelved at all possible coercive measures that 


may be taken against. a sick undertaking.” 5 
( Emphasis added by this Cour) 


w r 


21. The Supreme Court sis in'its other decision of Shree 
-~ Chamundi Mopeds Ltd. (supra), has explained the words ‘or the like’ 
in Paragraph lL of the said judgment on the same ling as submitted by 
Мг; Gupta | inter alia, as follows : —` 


, The words ‘or the like’ have to be construed with reference to 
the proceeding: words, nariely ‘for, execution’, *distress"which means . 
that’ the proceedings ‘which are ‘contemplated in this category are 
e proceeding whereby recovery of dues is sought to be made by way of 

олова distroas. or similar Proceedings against the property of the 
| Som pay: Кы” ee 2 ` (Emphasis added by this Court) ж 


: 22. In its айе: decision: in the case of Gram Pancha yat апа 
` Another (supra), the Supreme Court has also held Inter alla, às follows 
їр Paragraph 7 of the said decision :— i 4e 


11—75 —Section 22(1) provides that | in case the enquiry under 
Section 16 is ‘pending or any scheme referred to under Section 17 is 
under preparation of consideration by the Board orany appeal 

. under Section 25 is pending then certain proceedings against the sick 
- jndustrial company are to be suspended or presumed to Бе suspen- 
. ded’: The'naturé of the proceedings which are automatically suspen- | 
_ded are: (1) .Winding up of the industrial company ; (2) Procee- 

. dings: for.execution, distress or the like against the properties of sick 
industrial ene? and (3) Proceedings for the appointment of 


\ y 
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-+ receiver, The. proceedings im d of (hice matters could, how- 
ever, be 'continued against the. sick. \industrial company with the con- 
sent or approval of the: Board or of the appellate authority as the 
case may be. ide ба, | ; 


. 23. It is thus quite clear from the wordings of Section 22(1) and 
the above observations of the Apex Court of India, that only procee- 
dings of coercive, nature, be that legal or otherwise; would come within 

‘the purview of the ‘expression ‘proceedings’, as mentioned in Ѕеб- 

. tion 22(1), and not all proceedings and the words ‘or the like’ should be 

construed ejusdem generis with the preceding words namely, *execu- - 
tion’ and ‘distress’, or in other words, the said words ‘or the like’ should 

` be read as. ‘proceedings analogous to execution or distress Proceedings 
against any of the: properties of the industrial company. 


7 74. In this context it will not be out of place to’ refer to.the con- 
ditions under which review of a judgment and/or order can be made as 
per.the provisions of ‘Order XLVII Rule 1. of the Code of Civil Proce- 
dure. . From, the, wordings of. Order XLVII ‘Rule 1 of the Code, it is 
clear, that the Court of review has only a limited jurisdiction circums- 
cribed by the definitive limits fixed by the language used in Order XLVII 
Rule 1 of the Code. [t may allow a review on three' specific grounds 
namely :— | " DV 


' 
s 


. (1) qe of new and important matter or evidence which 


after the exercise of due diligence, was not within the appli-. . | 


cant’s knowledge or could not be produced.by him at the 
tinie when the decree was passed or order was made ; 


(2) mistake Or error apparent on the face of the record ; or . 
(3) ‘for, any other sufficient reason. 


Now, the, words “апу other’ sufficient reason’’, have been interpreted 
to mean a reason, sufficient оп grounds at least analogous to those 
specified immediately previously, 1. е. conditions (1) and (2) above. 


:28. The Privy Council in its very well-known decision in ‘the case 
of (7) Chhujju Ram ү. Neki and Others (which was, a seven (7) Judges 
decision) reported in AIR 1922 PC 112: 49 Indian Appeals 114 also 
. held inter alia, as follows :—. ит ИС 


ТЕГИ «The three cases in which alone mere review is - 
permitted are those of new: material overlooked by execusable mis- 
fortune, mistake or error apparent on the face of the record, or “апу 
other sufficient reason' '" The first two alternatives do not apply in 
the present case, and the expression ‘sufficient’ tf this were all, would 


1 - 


e’ *, 
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PES 


ment in the. following. manner : — OS 


у ‹ ' z 


x Жашау be. ead as Е sufficlency of. а ‚кипа analogous to the 


же two already, specified, that is to say, to execusable failure to bring to 


the-notice of the Court new and important matters or error apparent 


on fhe face’ of the record.” 
І |" (вдарћавів added by this Court) 


Tha Supreme Court. in the case of (8) Moran Mar Basselios. ‘Catholicos 
and Another v. Most. Rei. Mar Poulose Athanastus and. Others; AIR 1954 
SC 526 had made similar obsérvations in Paragraph 32 of the said judg- 


Dal "Tt has been held by.the Judicial Committee that the words “ any 
‘other. sufficient reason" must- t-mean ! ‘a reason sufficient on grounds, 
аг least analogous to those. specified in the rule", ‚ See— Chhujju Ram 

А Neki, AIR 1922: РС 112(D). : ^ This conclusion was reiterated by the 


- Judicial Committee in—(9) Bishéshwar ‘Pratap Sahi v. Parath Nath, 


` AIR 1934 PC 21XE) and Was adopted by our Federal Court in— 
; Q0 Harl Sharikar v.c “Anath Nath, AIR: 1949 FC 106. at pp. 110, 
(ТШ )” С ' 


- The said. “Court alio. in its ‘later judgment in the case of (11) Raja 


Shatrunjit (Dead) ' by his legál representatives v. Mahammad Azmat 
Azim Khan &' Others; AIR 1971 SC 1474 had'held on the same lien in 


3 Paragraph 13`of the said judgment-as follows : — 


toe E s Undér Order 47 'of the Gode of Civil Procedure the 
principles of review are defined by the Code and the words ‘any 
`. other sufficient reason’ in Order 47 of the Code would mean a reason 
&ufficient .on grounds analogous to Шок Specified immediately pre-, 


о In that order. ч 
А А А буз ` (Einphasis added by this Court) 


26. ву the Sick Industrial Companies (Special provisions) Amend: 


"ment Act, 1993,. certain types of suits were also included within the fold 
of Section 22(1) of the said Act. namely, suit for recovery of money or 


for. the” endorsement of. any security against the industrial company. 
It is nowto be seen whether an arbitration procecding comes within any 
of the-said different: types of suits as introduced gader EROR 22(1) by 


"the aforesaid Amendment Act of 1993. 


e 


27. It ів: to bé noted that the, к анс! in i inteoduictag. the afore- 


‘sald amendment has used the word ‘suit’ only: and.not 'suit or other 


proceeding.*: The word suit has. not been defined іп (ће said. Act nor 
any extended meaning of the. word suit has been. given. under any other 


р provisions of the. asic’ Act.. 


1 
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' 28. In Bouvier" 8 Law Dictionary, 3rd Revision (i984) V 
the word SREDIFAHORS. has been defined at page 225 ofthe 
follows :— А 


. Arbitration is the РЕТИ and ТИ of 
or matters of difference between contending parties, by ont 
‚ / unofficial persons, chosen by the parties; каа called arbit 


referees," 


“Ап arbliration i is a doméstic tribunal created P4 thi 
consent of the parties litigant, and restored to avoid exper 
‘and ill feeling conbequence upon litigating in Courts of Justi 


29. - Arbitration is thus a substitution by consent of the | 
another tribunal for those provided by the ordinary process 
It is an arrangement for. taking and abiding by the judgm 
selected persons in some disputed matter, ín respect of carryin; 
establishea tribunal of Justice, and 1s intended to avoid the fo 

` the. oe: the expense and vexation of ordinary litigation 


30. The word "guit" has' also. been defined in Bouv 
Dictionary, 3rd Revision (1984) Volume 111 at page 3180 as foll 


"Suitis a generic term, of comprehensive significat 
applies to any proceeding in a Court of Justice in which th 
pursues, in such Court, the remedy which the law affords hi 

. redress of an injury or the recovery ofa right. 12 


“Itis more general then action, which is almost e: 
applied to law,, and, denotes any legal proceeding of a 

. brought oy опе person against another. Jtincludes acticn 
well as proceeding іп equity." — S ; 

: ^ S . . (Emphasis t 


31. Penigrahl, J. in his decision in the case of ‘Bratt! 
Company Lid. `у. D. T. M. Construction Pvt. Ltd. (supra), 
Paragraph 8 of the said judgment sought to avert the contenti 
by the learned Advocate for the opposite party before him ast 
the arbitration proceeding can.at all be said to bea suit but | 
given any finding as to whetber an arbitration proceeding can 
as a suit, but merely held inter alia, that a proceeding. filed 
Arbitration Act with a view to determining the rights and lii 
the parties decided by a Judge of their own,.isa judicial proce 
the provisions ‘of the Code of Civil Procedure have fulla 
. The term ‘procéeding’ is frequently used to denote a step-in : 
and, obviously, it is the meaning in such phrases as "proceed 
cause or matter' and. finally held that if no stay of the a 


v 


1997 (2) CLI j m Burn Síaldard v., Mc., Dérriott Intefnational 17 


prooseding is granted, the provisions of Section 22 of, the said Act will 
be, atultified and would be "rendered otiose. According to His Lordship. 
therefore, while. making an harmonious construction to the provisions of 
Séotion’ 2X (i) of the Act, it ls to be'understood that the section was almed 
- at réhabilitation, revival and also for the amelioration, of the sick indus- 
try. His Lordship, however distinguished the (judgments of the Supreme 
Court in,'the case of Shree Chamundi’ Mopeds Lid, (supra ) and 
(12) Khalli Ahamed Basir Ahamed v. Tufelhussein Samasbhai Sarang- 
" purwala, AIR 1988. SC .184 cited before him, on facts. If, however, 
appears that Hii. Lordship misread the Supreme Court decision in 
Shree Chamundi Mopeds Lid , (supra) absolutely, in omitting to consider 
the interpretation’ given by the Apex Court of India to the words, “ог 
. the like" in the said decision., That decision also dealt with the 
Provisions « of Section 22(1) of the Act and we reiterate the Interpretation 
given by the Supreme. Court to the- words “or- the like" which have 
‘already been quoted above namely:—. . 3 


“The words ‘ or the like’ have to bé КОО with reference to 
the preceding words,.namely, ‘for execution, distress’ which means 
- that the proceedings ‘which -are contemplated in this category aro 
- proceedings whereby recovery of dues із sought to be made by way 
„of execution, diatrega or similar - proceedings against the property 
. of the company. PIA a о. 
y d oe (Emphasis added by this Court) 


^, 32. The said judgment of Panigrahi, J.; however, was distin- 
guished by ‘Sujit Kumar Sinha, J.' in his decision in the case of (13) Burn 
Standard Co. Ltd. v. Mc. Dermott "International Inc. & Ors., 1997.1) CLI 
241 holding inter аа, Ба! the attenuon of Panigrabi, J., did not appear 
to have been drawn! to the provisions of Section 22(3) of the said Act. 
According to Sinha, J, the first limb of sub-section (1) of Section 22 
envisages a situation where a threat to any of the properties of an indus- 
trial company exists by any proceeding, either for its winding up or for 
levying execution, distfess or the like proceeding, and the phrase ‘or the 
like’, can only be referred /to any other, proceeding which poses such 
threat. The eecond limb of the said sub-section, according to His 
Lordship, "refers to в proceeding where a threat to the dispossession of 
such property by the appoiatment of a. receiver arises, and the third 
limb of the aid sub section refers to the institution of a suit against 
an induatrial- company, of the^ nature, speolfied in .the said sub- 
' section. His Lordship “further” held/that an arbitration proceeding 
itself- cannot be, said to' pose; any throat, and itis only when such 
` proceeding culminates in an award, and a decree thereupon is passed 
in terms of. such award, and put in execution, then a threat.can bo sald 
to ‘have arisen. His Lordship has also referred to sub section (3) of 
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Section22 whi:h relátes to a sick Industrial company and boldsthat from 
the wordings of the said sub section (3), it is quite clear that the BIFR 
has tho power to suspend the operation of any award which obviously 
also means an arbitral award The sum total of the findings of Justice 


` Sujit Kumar Sinha, J is, that an arbitration proceeding does not come | 


‘within the purview of Section 22(1) of the said Act. . 


33. Examining the above two Single Bench decisions, we, how- 
ever, fully agree with the view taken by Sujit Kumar Sinha, J. and also 
-accept the contentions raised by Mr. Gupta. As discussed above, we 
hold that au arbitration proceeding 18 not a coercive proceeding at all, 
nor it 1s a suit for recovery of money to include such a proceeding within 
.the fold of Section 22(1) of the said Act. It'is only a proceeding 
started by consent of parties before the: Judge or Judges appointed by 
themselves, for determining the rights and liberties of the parties 
to the proceeding Even if, it is found by the arbitrators at tho end of 
‚ Buch proceeding that certain amounts are due from the company by its 
creditor, and the arbitrators pags. ап award accordingly, even then the 
stralghtway the said award cannot be executed. The award is to be 
. presented in a Court; and a decree is to be passed upon such award, 
‘which can only be executed, and if such an execution proceeding is 
initiated, then it may amount to a coercive proceeding and' not prior 
to that, ‘and that stage admittedly has not come as yet, so faras the 
present case 1з concerned 


34 Secondly, Panigrahi, J. has observed that the arbitration 


proceeding is a judicial proceeding and the provisions of the Code of А 
Civil Procedure have full attractions If that view is taken аз correct, » 


then suit according to Section 26 of the Code of Civil Procedure 18 to be | 


instituted by presentation of a plaint or in any manner as preacribed 
; The Supreme Court of India in the case of Panduarang v. Shantabal, 
` (supra) bas also observed inter alia, that a suit іва proceeding which 18 
corimenced by a plaint. The Supreme Court in Paragraph 16 of the said 
judgment referring to Section 11 of the Code of Civil Procedure which 
deals with res judicata, observed Inter alia, as follows :— 


"Section 11 bars th. trial of a suit or issue in which the matter 
directly and substantially in issue bas already been adjudicated upon 
in a previous suit. “This section applies in terms to cases where the 
matter in issue in a subsequent ‘suit’ was an issuein a “former soit.” 
A ‘suit’ is a proceeding which is commenced by a plaint. As provided 
in Section 26 of the С Р С. every suit shall be instituted’ by the 
presentation of a plaint or in such other manner as may be prescri- 
bed,” f 

(Emphasis added by this Court) 
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1а Paragraph 18 thereof, the Supreme Court further held as follows :— 


.UIt is true, that Section’ 11 ів "пож made applicable by the 

explanations and interpretation to‘ certain proceedings giving more 

, extensive meaning to the word ‘suit’. Tn its comprehensive sense the 

word ‘suit’ is understood to apply to any proceeding in a Court of 

Justice by, which an individual pursues: that remedy which the law 

„ affords. The modes ‘of. proceedings may be various but that if a 

- , right is litigated between parties in'a Court of Justice the proceeding 

^ by. which the decision of the Court is sought may bo a suit. >, 

(Emphasis added by this Court) 


35. In its earlier decision in tho case of (14) Nawab Usman Ali ` 
Khan v. Sagarmoy, AIR 1965 SÇ 1798, tho Apex Court of India also 
obseryed Inter alla, that the word ‘suit’, ordinarily, apart from some 
context, must be taken to be a civil proceeding Instituted by the presen- 
“tation of a plaint. The Bombay High Court in its Full Bench decision 
7 4 the case of (15) ‘Fakhundali Nannhay v. V. B. Potdar and Another, 
АЕ 1962 Bombay 162 (FB) has also observed Inter alia, as follows 't— 


M revera e M the word “suit” is “a term of art and ordinarily 
means в, proceeding instituted in a сып Court by the presentation of 
а р1вїпї.”, 
: ' (Emphasis added) 


36. Accordingly, the suit as introduced in ЅеоЧоп 22(1) of the 
said Act by Amendment Act, 1993 as referred to “above, theréfore, must 
be given its ordinary meaning and not any artificlal and/or extended 
meaning as sought to be given by Mr. Chatterjee. ' Reference may be 
made to the decision of the Privy Council in the case- of (16) Mayor, 
` Counclllers and Bargesses of the Borough of New Plymouth v. Taranki 
Electric: Power Board, AIR 1933 PC 216, wherein Their Lordshipa 
quoted | with "ће approval the following observations of Lord Howart, 
-C. 1, in “the case of (17) Spillers Ltd v. Coral tB arenak) Assessment 
_Соттїйнөё, (1931)2 KB 21:— < . . 


. “It ought to be a rule and we'aro glad to think that it is the rule ` 
‚ that words are used in an act of Parliament correctly and exactly and 
not leasely-and inexactly. Upon those who assert that rule has been 
" broken the burden of establishing their proposition lies beavily. 
And they can discharge it only by pointing to something in the 
~ context which goes to show that the loose and inexact meaning must 
` ba preferred. d . 


^2. 37, "We have аай observed that Panigrabi, J in his judgment ` 

as referred: to.above has ‘not held that the word ‘suit’ as introduced to 

Senne 220): ‘of the said Act by the Amendment Act of 1993 also covers 
J 


*a kt 
\ 5 


D 


arbitration огы. It appears from Manih 13_of the said | 


judgment that His: Lordship accepted the submissions- of the opposite 


party that the words ‘or the like’ included proceedings for recovery of 


‘money and, therefore, thc arbitration proceedings 'were also covered. 

' But that interpretation is-totally contrary to the Supreme Court “decisions 

· as referred to above, wherein the Apex-Court | of India sought to inter- 
prete and/or explain the words ‘or tbe liko’ and secondly, if the interpre» 
tation as given’ by Panigrahi, J. is taken as correct, then suits ‘for 
recovery of money would also have been: covered by the words ‘or the 
liké' and there would have been no necessity for jntroducing: the amend- 
- ment in 1995 by, incorporating :the words ‘suite Fer recovery of money’ 
in Section 22(1) of the ies Act. © = 


; С : 
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7538. Itis true, that the: object cof Section zia): of the Act is to 
ameliorate the hardship. ofa sick. industry while the - matter ів pending i 


before 'the BIFR but such amelioration is by Way of.. suspension or 
only certain time of proceedings and certain types of suits and not every 


kind of proceedings Or every kind ‘of suits. The scope of the proceedings |’ 


mentioned in the section cannot be extended. - Why certain kinds of -` 


` proceedings have been included 1n-the section айа Others have not, isa 
” matter. of legislative wisdom and policy, which cannot questioned while. 
dnterpreting a section. бо, S p 


39. In this context, Section. 22(3): of the Act may also be ‘referred 
to, The sald section .does not cover proceedings and there is no 
automatic suspension. . Certain instroments or righta of privileges 
thereunder сап -be suspended by a specific order ofthe BIFR. Such 


instruments ‘include awards which -would definitely include: awards ' 


. Passed іп an arbitration proceeding but thé stage for suspension of an 
award oan only be made after the award is made in the arbitration pro- 


ceeding, and that too, by an express order of the BIFR, suspending the . 


= award - Moreover, that. Stage has not costa as yet, зо far ~as the - 


present case is concerned. E : ES 
t 


~ . 40: Itissubmitted on | behalf óf the оне сошраву that it has 


borne heavy ‘costs’ in cohducting the arbitration proceeding’ which it .- · 


can il! afford in the present financial conditions of the company. Bat that 
question is not germane із the context of the construction of the 


'Sootion 22(1) in the present case, and secondly, the petitioner company. 


itself had gone to Court atleast on two carlier occasions to stop tho 
"arbitration proceeding but failed in each casc. On the first Occasion, 
the petitioner company unsuccessfully challenged the validity of the 
` Technical Collaboration Agreement: which contains the, ‘arbitration 
T clause: upto the Supreme Court of India and the Apex Court of India 


" П 


1 


$ 
и , - se 
^ 
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while deciding t the case, P reported In a (18) AIR 1991 SC 1191) observed 
inter alia, in Paragraph 15 at page 1201 thereof as follows :— 
"Before we part, we ‘are constrained to observe that we were 


` pained at the attitude ofthe appellant company attempting to thwart 


a valid agreement, part perform bythe payment of the first instal- 
: Ment, on high per technical grounds, and attitude which would 

scare away collaborators and tarnish the image and credibility of 
‚ out entrepreneurs abroad. We hope the appellaot company will 

honour its obligations under the agreement and settled ite difference 
- with thé respondent #сгозв the _table in a business-like manner, 
rather {һай litigate. ae Н E ‘ 


On the second occasion, ihe йон: company again filed an appli- 
cation in this Hon'ble Court:challenging the Rules -of Arbitration of the 
International Chamber of Commtiée, requiring the deposit of advance 
costs of arbitration, and that challenge too also failed, by the order of 
. Shyamal Kumar Sen, J. which is alao a reported decision being 
. (19) AIR 1997 Calcutta 45. °° ы Я 


“al. Accordingly, we are 'of the view- dii the deciston оѓ Panigrabi, 
J, as referred to above:cannot be considered as а correct one in view of 
our observations as referred to above and as such, is hereby overruled. 
On the contrary, we concur with the judgment of Sujit Kumar Sinha, 
J. as referred to above. . ` 


К) 


- The тёп, befòre tho ‘Division Bench by the Ае Court 
of Mos ‘In the present case is thus’ зараве `of as above, without any 
x Order ав to, costa; Le Ду 20 


"43. We; жем aks it. clear ‘that we have not decided the 


. other points. raised in-the application filed’ by the petitioner, excepting 


x 


. the point referred to us by the Hon'ble Supreme Court. 
44. ‚8о far - as the application for addition of party Is concerned, 


| that is to be heard out ‘along with the main application, ‚ 


“3 ‘All parties are toact on the signed copy of the operative part of 
the “order of this dudgmento on the usual аа í 


M 


- Mukherjee, 7: : “Tagree. 
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` [ORDINARY ORIGINAL CIVIL JURISDICTION ] 
Before Mr. Justice Shyamal Kumar Sen 
Decision :- July 3, 1996 


Kolay Iron & ‘Steel Co Ltd (In Liquidator) And "E 
United Bank of India foo Petitioner’ 


į 


Versus 
E Official Liquidator, High Court, Calcutta & Ors... .. Respondenta* 
MET Winding ар proceediag—Company in liquidation — Official Recelver— 
Secured creditors—Sale of the company —Advertisements duly made— 
‘Only offer received —No purchaser at higher price—Secured creditors 
unable to procure—Mere inadequacy of price—No groand for setting aside 
sale—No frand or material irregularity showa—Sale not liable to be set 
aside. 


Ап order was passed by the High Court directing the winding up 
of Kolay Iron and Steet Co. Ltd. and Official Liquidator was appointed 
the liquidator, Оп the prayer of the Liquidator valuer was appointed 
by the Court who submitted a valuation report Then the sale notice 
was advortised in three newspapers. The secured creditors were United 
Bank of India, Allahabad Bank and West Bengal Financia! Corporation. 
Several meetings were made between the Official Liquidator and the 
three secured creditors but n> representative of the Allahabad Bank ^ 
attended in such meetings. Ultimately the factory and assets were sold 
to M/s Naffar Chandra Jute Mills for a price of Rs 65,00,000/ and the 
High Court confirmed the sale. Official Receiver issued notice to all the 
creditors that as the auction purchaser paid-the entire price the posse- * 
ssion of the Company in question would be delivered. At this the. Allaha- 
bad Bank moved an application before Court for sctting aside tho sale. 
The main allegations were that the sale was conducted by the Official 
Liquidator without giving any notice to the applicant and committed 
‘irregularity by not following the directions of the Court. 


The Court dismissing the application, 


HELD: The Appellant Bank could not substantiate that the pro- 
perty could really fetch higher price. There is по other allegation of 
irregularity alleged except what has been mentioned heretnbefore. The 
allegations do not, materially, affect. the sale. There is no reasonable 
nexus between irregularity and inadequacy of price which may warrant 
the setting aside of the sale. Had there been any higher offer, there 
could have been “scope for fresh sale and bid in Court as had been done 


Й 


*Company Petttion No. — of 1995 & B. I. F. R. No. 33 of 1988 


м, 


and the sale was confirmed. 


~ a late stage will not vitlate the sale. 


\ 
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in other cases but in the instant case since no higher offer was available, 
there was no scope for bid and sale In Court. 
‘ - З Е , "^f Рага 47 ) 


In the instant case, repeated | attempts were made to sell the property. 


The highest offer was made tn the first instance by Naffar Chandra Jute 


Mills Lid. for Rs, 60 lakhs. The Court did not accept this and directed 
advertisements to be published once again: This was done. Inspite of 


_all India advertisements no purchaser came forward except Naffar 


Chandra Jute Mills Lid who offered Rs. 65 lakhs and being the highest 


‚ "offer was accepted by Court, The law ts quite clear that the sale cannot 


be postponed indefinitely. The Liquidator at some point of time has to 


"sell the assets-of the/Company in liquidation. After repeated atiempts, 


the highest price fetched was Rs. 65 lakhs and the Court was satis' ed 


e 


| ( Рага 50) 


. . In facet, some vague assurances were given but when the Cours 
insisted upon an affidavit being filed by the prospective purchaser and 
some earnest money being deposited to show its bona fides, the Court 
wai told.by the Counsel for the Banks that the alleged purchaser had 
retracted. Therefore, it is absolutely clear that the secured creditors 
viz. Allahabad Bank and United Bank of India failed to procure any 
purchaser who was willing to pay more inspite of repeated. opportunities 
being вет fo them, . "e 

s : ш ( Para 51 2 


` The fact that the pilda Setched ts below. the valuation made by the 
valuer appointed by the Court is not enough for setting aside a sale. 
There із no charge made out т the application: that the property has been 
sold at ап wnder-value. Іл ану event mere inadequacy of price is not 
enough for setting aside the sale. It must be shown that there is a nexus 
between the under-value andthe alleged irregularity. It 4s essential to 
show some fraud оп the, part of the ран which has resulted in а sale 
at an under-value 

za Es ( Para 52) 

The Courts are always inclined to obtain the highest price and even. 
after the. confirmation of saleif, higher offer із made, the Courts are 
inclined. to consider such higher offer. Unless there [s some infirmity in 
the sale or irregularity in. the conduct of the sale a mere higher offer at 


à (Рага 33) 
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newspapers and sale was held after such advertisements. -The allegations 
"that the views of the secured creditors with regard to the advertisement 
5 could not, be obtained, dn my view, does nói amount to irregularity so'as 
to affect ihe sale particularly when no Maker offer could be brought by 
the secured c creditors. 


Kee y 


'( Para 60 F 


"Caton referred to :—— А B 


ti міз Kayjay Industries vp) Lid v. M/s, Asnew Drums (b) 
Limited & Ors, AIR 1974 SC 13317. 7 


Joe (2 Radhy Shyam y. Shyam Behari Singh, AIR 1971 sc 2337 у. 


(3) Sarawan Kumar ааа! y. Shrinenp, Investment Lid., 
194 CWN 482 D 


(4); "Navalkha and Sons v Raman ya Das, 19100) SCR 1: 
AIR 1970 SC 2037 


NU a "The judgment of the Gain was as s Tollóvi s :— 


-~-~  Tbisis an application “for setting. “aside the sale already confirmed ` 

by order. dated 21st July,- 1595. The facts involved in this application. 

` inter alla are that by an-order dated 4th September, 1992. passed by this 
. Court Kolay Iron & Steel Co. Ltd» was directed to, be wound up and’ 
the Official Liquidator was appointed as Liquidator thereof... a 5B 


А 2. In terms of the said order, dated 4th September, 1992 the 
represéntatives of the Official Liquidator slong with the representatives 
of the secured creditors; 1. e. United’ Bank. of ‘India, Allahabad Bank 
and West Bengal Financial Corporation went to the factory premises of 
‘the said Company (in. liquidation)‘ on 18th- September, 1992 for the 
purpose of taking over possession of, the assets of the sald Company. 
(in liquidation) but could not take ovér possession on that day. Again 
. ,on2lst: September; 11992. the representatives -of tho secured creditors - 
. went to the factory the said OBEY, (in i-i and made 
*. inventory of the properties, 


3 Ina letter for direction dated 16th April, 1992 filed by the . 
: Official Liqujdator for appointment Jof , Valuer;on or about 4th June, : s 


1993 this Court was pleased to direct the 'secured creditors. to pay a sum 
. of Rs. 10 ,000/- towards the cost of : valuation report and for advertise- - 
ment of, "sale and accordingly. the. Official Liquidator by bia letter _ 


dated’ 16th July, 199: requested all the secured creditors to send him а. 


sum of Re., 10 ,000/- towards, cost. of' yalugtion and advertisement for 
sale. ` t "^ - 


i 


n ^or ND n > ГЕ, ат 
In the іпзѓаві- case, there was- due advertisements іп all the leading - 


- 


% 


` 
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4. Byan order dated 20th “August, 1993 Ajay Natb Ray, J. wae 
pleased to appoint Mr. A. K. Dey of 33, Brabourne Road, Calcutta-t 
Valuer for making valuation of assets of the. said Company (in ligura: 
tion): ‘and fo file his report y within: 6 week from that. date. " 


5, By an. order dated 22nd йу, 1994 Baboo Lali Jain, J.'as He 
then was, was pleased to appoint Мг. Bhaskar Sen, Engineer “and Valuer, 
in piaco and instead of Mr. A. K. Dey for the purpose of making 


"valuation „of the assets of the said Company (in liquidation) with в 


direction to the’ Valuer.to hle his report within 6 weeks from the date 
of order. А " , / 


6. On March 11,1994 Ajay Nath ‘Ray, J., extended the time to 
file the Valner’a report by 8 weeks. ' б.с 6 


i} 


a Оп “eth ‚Мау, 1994 Baboo "Тап Jain, J. as He then was, 


extended the tıme, to file the Valuer’s report by. further 8 weeks. 


, 8. -On March 6, 1995 valuation report was submitted. ~~ 
19; ‘On March 30, 995 Baboo Lall Jain, J. ав Ho then was, passed 


' an order directing advertisement of sale notice and directed the. matter, 


to appear as Чог sale' on M 5, 1995. 


йы 

19. On 20-22th April, 1995 Advertisement were E No 
separate communication’ has been made with Allahabad Bank. Under 
Clause 11 of the terms of. sale, the power of the Court to set aside the 
saje even after confirmation and payment of аа Consideration 
was expressly reserved. 


11. In terms of tho said order ‘dated 30th March, 1995 tho 
Official Liquidator published ` “the Sale Notice once in ше “Anjkal’ < once 
in ‘The Telegraph’ and once in the ‘Jansatta’. 


12. On or about 12th May, 1995 tho salo of Бе and properties 
of the said Company (iu liquidation) came up for .hearirg before 
B L. Jain, J., as He then was,’ when, the Court, was pleased to cancel 
the sale in view.of the facta that thoro were ‘only two valid offers which 
wero not backed by any Pay Order or ‘Bank Draft and tho price offered 

was.too'low in comparison to the valuation made Бу the valuer. By the 


' said order the Official Liquidator was directed to seek further diréction 


for advertisement of wider scale and for this purpose the Court directed 
the Official ‘Liquidator to: write to the secured creditor to obtain their 
views in the matter. The” Court : :diřéoted the Ойс1г1 Liquidator to tako 
out a létter for direction by 6th june, 1995 and кек direction for fresh 
advertisement by fixing a ean date for sale.’ ` 


DI 
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-__ 13. Pursuant to the said order dated 12th May, 1995 on or about , 
25th Мау, 1995 а notice was Issued to all the secured creditors reques- 
ting to attend the meeting of the Official Liquidator on 30th May, 1995 at 
this office with regard to ‘discussion of the agenda as contained 1n the 
said letter, PTS К 


14. Pursuant to'the said notice dated 25th May, 1995 a joint , 

· meeting was held on 30th May, 1995 between the secured;creditors and 
the Official Liquidator in which the representatives of the West Bengal 
Financial Corporation and. United »Bapk of India were present. It is 
pertinent to note that inspite of such notice, no' one was present on 
behalf of Allahabad Bank, one of the secured creditors 


15. On Ist June, 1995 the Official Liquidator. by his letter sent 
the copy of the said minutes of the mecting dated 30th May, 1995, the 
Court's order dated 12th May, 1995 and: the inventory list made by the 
Valuer to all the secured creditors of the said Company (in liquidation), 


Uu 


4 


. 16. On 8th. June, 1995 the letter for direction filed by the Official 
Liquidator came up for hearing, in which the Court directed the. Official 
Liquidator to issue advertisements for sale of the assets of the said 
Company (in liquidation) in three . newspapers of Calcutta, one news-. 
paper in Delhi Edition and one néwspaper 1n Bombay Edition, with a 
direction to- the secured creditors to give funds to the Official Liquida- 
tor within a fortnight from the date ОЁ {һе order and tho date for sale 
was. fixed by this Court on 21st June, 1995... Leave was also given to 
the Official Liquidator to obtain money from the Official. Laquidator's. 
establishment oharges account until he receives the amount in terms of 
the order from tho secured creditors. : 


17. Pursuant to tho said order dated 8th June, 1995 the Official 
Liquidator published the Sale Notice in three newspapers of Calcutta 
Edition, one newspaper in Delhi Edition and one newspaper in Bombay 
Edition, Pun ' $5 o . 


18. On 28th June, 199» advertisement for Sale was published. , 


No particular notice was given to the Allahabad Bank. 
Е 19. On2Ist July, 1995 the Company (in liquidation).was sold to 


M/s: Naffar Chandra Jute Mills for a price of Rs. 65,00,000/.. В. L. 


Jain, J. as He then was, by his order confirmed such sale. . 


20. On 25th July, 1995 the Official Liquidator wrote to Allahabad 
Bank stating therein that NRs. 11,377/- is to be paid towards the costs of 
advertisement in terms of the order dated 8th June, 1995, It is conten- 
ded on behalf of the petitioner that the fact that sale has already taken 
place has not'been disclosed to the petitioner in the said letter. 


t 


eel 


a 
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PE On July 27, 1995 Allahabad Bank wr the money as required 
by the Official Liquidator. 


" 22. On 22nd September, 1995. оп behalf of M/s. Naffar Chandra 
- Jute Miila Ltd. the sale matter was mentioned, when the Official Liqui- 
dator was directed to take necessary, police help if so required, for the 
purpose of making over possession. ` 


23 Ву, а letter. dated 10th буор, 1995 the Official Liquidator 
informed all the secured creditors that vince the purchaser has paid the 
entire consideration of, sale, the possession of all the assets and proper- 
tios of the said Company (in liquidation) „would be handed over to the 
successful purchaser on 26th October, 1995. .° |. | 


i 24. On 24th October, 199» one of the ‘secured creditors, Allaha- 
bad Bank moved an application for seiung aside the sale of movable 
and immovable assets of the said Company (in liquidation) before the 
Vacation Bench, without any notice to the „Official Liquidator when B. L. 
Jain; J. ad He then was, directed the ‘matter to appear on 26th October, 

-19»5 before the Régular Bench. "С 


15 Sioce the Regular Bench was. not ЖҮ on 26th October, 
1995 the determination of the Regular Company Court was assigned to 
Mrs. Ruma'Pal, J. for 26th and Q7th October, 1995. 1 


26. 'Ву a latter dated 26th 'O&tober, 1995 the. learned Advocate 
for Allahabad Bank intimated the Official Liquidator and the Advocate- 
on-Record for the purchaser that ‘the application of Allahabad Bank, 
which was moved on 24th October, 1995 before the Vacation Bench will 
be moved on 27th October, 1995 before Mrs. Ruma Pal, J. and reques- 
ted to. maintain status quo ‘and not to deliver possession of the assets 
. and not to give any effect to the letter of the Official Liquidator dated 
10th October, 1995. , UM . 


` 27. The copy of the ' affidavit, and the copy of the Judgo's Sum- 
mons of Allababad -Bank was served by the: Advocate-on-Record for 
Allahabad'Bank to the Official Liquidator on 26th October, 1995, but 
the Official. Liquidator could not stay his hands as his ‘representatives 
had as dw AM left tho office premises prior to receiving that 
letter. - 


'28. On or about 27th October, 1995 the ‘anid application was 
moved on behalf of the Allahabad Bank before Mrs. Ruma Pal, J when 
the Official Liquidator submitted that in terms of the order dated 
21st July, 1995,.the Official. Liquidator upon receiving the entire conál- 
deration of sale from, the “purchaser, handed over the assets and proper- 

' ties of the said Company (in liquidation) te о the a 
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‘ 29. On 27th & 28th November, 1995 the Ínatter was heard by me. 
: 30. Several allegations ` have been made by the: petitioner, in this 
i application on the "Basis of which prayer Ane been made tor setuig aside 


ats oe 


"the sale. . HAT 


r 31. The main гше одЕ. in thé instant application айн the’ 


Official Liquidator аге that though the Official Liquidator asked the 
bank to pay the Cost of security guards, cost of advertisement otc, the 


' ` sale was conducted by the Official Liquidator without giving any notice А 


2 


&nd/or апу valid notice to the applicant and’ the Official Liquidator has 


failed to perform. his obligations and/or- Statutory duty in accordance’ 


' with the orders of this’ Court by which the Court was-pléased to direct 


' the Official Liquidator to fake the view of the secured creditors’ ‘before 


making ` frosh advertisements and before’ fixing a fresh date of sale: and . 


the Officlal Liquidator had omitted,to mention the reserve price of tbe. 
assets? in the advertisements р published earlier and: ‘also committed irre- 
gularity by, violation of several orders passed by the, Company Court 

` and as such, | the steps taken by Official Liquidator for sale for the assets ' 


is, Mtiated by groda ‘irregularity. i p^ 

"d 3. ` The main -contention of tho learned Advocate for the appli- 
cant is that by the order dated 12th. ‘May, . 1995 the-offer of Naffar 
Chandra Jute Mills Ltd. for Rs 60, 00. ,000/- was recgrded as far too low 
“in comparison to the valuation of Rs 3,30,63 ‚451/-. By the. said order 
B. L: Jain, J. as He then was, ‘directed. the Official Liquidator to obtain 
the views of the secured oreditors' including that of the applicant ' The 
'-Officiál Liquidator 9 Was. further Mireoted to inform the applicant that the 


matter is to appear. on 8th- June, 1995. Tt has been alleged that the: 
Official Liquidator- has failed to perform his obligations-namely, to. 


Е secure the views of, the Allahabad Bank for fresh advertisement and to 


farther inform that the matter was to appear on June 8, 1995. 


x н has’ "been alleged that оп or about May. 25, 1995 (which 
hosei: appears as May 28, 1995, а Sünday, from the, disclosure made 


by the Official Liquidator) a notice ‘was send to Allahabad Bank stating · - 


that a meeting would be héld on May 30,1995. Ii has further been 
alloged that the only „notico that was issued; was not sent to 36, Strand 


Road, Calcutta-1 where notices for, payment ая to security for costs for ' 


advertisements were: delivered and wherefrom pa} ments were, made but 
to.another-office: ‘at 17, R, N. Mukherjee | Road; Cal-1. In the meeting 


. ‘held on May 30, 1995 ‚ Allahabad, Bank could not attend duc to non- 


sorvice of any notice: and thé Official Liquidator failed. to scure the 
views of f Allahabad Benk as directed by this Court. І 


^ 
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aa Г Ез аЙ: esii submitted Bat: on ‘or about June 8, 1995 an 
biden was passed, directing further advertisements ' The secured credi- 
tors were directed to provide funds for advertisement within a fortnight. 
Allahabad: Bank,was not presente аз: there 'was:no information and 
Official Liquidator-has ‘miserably failed in his duty.to secure funds-from 
Allahabad Bank within thé time stipulated 
,.35. It has been alleged that. Official Liguidator failed to ‘inform 
the Bank to provide: funds. ‘After „publication, ~of the second set of 
advertisements the assets оѓ the Company (in liquidation) was sold on 
July 21, 1995 to Naffar Chandra -Jute Muls Ltd. for a price of 
Rs: 65,00,000/- only without notice to Allahabad Bank.. It has.further 
been alleged that the sale was-confirmed without notice to the petitioner. 
‚ It has also been-alleged: on behalf of the applicant, that on. July 25, 1995 
„ Official, Liquidator. obtained signed copy of the. minutes of the said.order 
but failed to,communicate.the same totbe applicant Bank when it wrote 
to the applicant's Office at 36, Strand ‘Road, Calcutta 1 for payment of 
- Rs; 11;377/- towards the cost, of advertisements without disclosing that 
the sale:has already taken place ` The applicant: Bank. obviously carried 
- the impression that the advertisements were yet ‘to be published and the 
Official Ташна will apprise the same in due course 
NE ES *u 
36. The - Official " Liquidatór' accepted the money Said: by the 
Allahabad Bank from 36, Band R'oad, саша ой оз (about July 27, 
1995; Yo o B Ec Soo 


EA On ‘or S aos October 9, {995 the date “of handing over 
possession was fixed but later postponed. , During ‘the’ long vacation ор. 
or about October 10,; 1995 the, Official Liquidator wrote to Ajlahabad 
` Bank at 36, Strand Road, Calcütta 1 that the possession of the company 
(in liquidation) would. be handed over to Naffar Chandra Jute Mills Ltd. 
on-26th October, 1:95 at 2 P. M. . 26th "October, 1995 was the first day 
after the long, vacation. On ‘or about, 3th October, 1995. Allahabad 
Bank wrote to the Official Liquidator for, sending a copy of the Court's 
order 'and it was sent' on or about October 17, 1995. - 


b 


38. ‘It: has besi subinitted on "behalf of the "OfficiaPLiquidator 
` that at the time, of taking possession. of the assets.and properties. of the 
said Company (in ‘Liquidation) the. representatives , of all the secured 
creditors were present on 18th September; 1992 and 2181 September, 1992 
А ороп receiving intimation from the Official - -Liquidator. Furthermore, 
, it would also: е apparent from the facis that by a letter dated 16th July, 
1993 the Official Liquidator requested All'the. secured , creditors to send 
a sum of. Rs. 10,000/- towards costs for. valuation _and advertisement of 
sale as directed byth the Court on ah Junt, 993. Furthermore, in terms 
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of the Court's oni dated 30th March, 1995 the Official Liquidator 
published advertisement ‘in’ the newspapers ‘inviting the intending 
purchasers to submit their offers--for sale of assets ‘and properties of the 
said Company (in liquidation). The publication of such notice- is also. 
‚з notice to all the -creditors including the secured creditors which the ; 
secured creditora: cannot deny. 


‚39. ‘It has- also been submitted by 1 the Official Liquidator that 
pursuant to order dated 12th May; 1995 the -Official Liquidator by his , 
` letter dated 25th: May, 1995 intimated all the secured-creditors regarding 
the joint meeting to be held: on 30th May, 1995at 300 P. M. The said 
letter was duly accépted by the applicant also; .However, in’ ‘spite of 
such receiving of notice. from the: Official. ‘Liquidator, , none "of the 
representatives ‘on ‘behalf of ‘the applicant chose ‘to ‘attend ‘the joint, 
meeting held on 30th May, 1995. However, only the representatives of 
the West Bengal Financial Corporation and United Bank of India were 
- present оп 30th May, 1995. The said letter and copy of the minutes 
‘of the meeting have been-annexed to the Affidavit-in Opposition filed on, е 
behalf. .of ‘the Official Liquidator duly affirmed by Subhd Kumar 
Banerjee on (10th - AL of November, ‚ 1995 as marked: Anneanrea к . 
and'E'. -> р : . zr 


40. Though SECHS was present on behalf ‘of the А 
the said meeting. dated 30th: May; 1995; -on. Ist June,- 1995 admittedly 
the Official Liquidator sent: a letter enclosing therewith the copy of the 
minutes of the meeting held on. 12th, May, 1995, tho High Cotrt’s. 
order dated 12th May, 1995 and the inventory. list made by the. Valuer - 
to all the: secured creditors. АЕ T. 


41. It also appears that 'on' ‘Sth June; ^ 1995 ' ‘when ini Court by 
its order fixed thé date for sale of the àssets and properties of the 
said’ Company (in liquidation) on 218: “July, 1995 at 2.00^P.M , the 
learned Advocate-on- Record, who 1s at present the Advocate-on-Record } 
for Allahabad:Bank.as ‘well as United. Bank of India, was present ‘on, 
behalf of'one ‘of the ‘secured creditors,’ U. B. T. So it is not the fact 
that the applicant Bank "жаз not ‘aware’ of the proceedings: of the sale ` 
and the date fixed by this Court for „such sale. 


421. "Tt -has- been sub&iltted 'by the Official Liquidator that by the 
said order dated 8th June, 1995 the.Court was pleased to direct the . 
Official Liquidator to issue advertisement for salo óf'assets and proper- Е 
ties of the said Company ш liquidation) in three newspapers of 
Calcutta, viz. The Stat The Ananda Bazar Patrika dnd The 
. Viswamitra and once in Times of India.Delhi Edition, and once in 
/ Indian Express, Bombay Edition, with a-further direction to the secured 


8 
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7 gréditors to provide funds to the Omictal Liquidator, by granting leave 


' to the Official Liquidator to "obtain funds. from his establishment charges 


3 


account until he: received the amount. ‚ In view of the order, the Official 
Liquidator immediately ` took ‘steps for publication of such advertisc- 
monts and had to ,bear the costs, out of his own funds. Publication 
was made. in Tho ' Statesman’, ‘Viswamitra’ and in the ‘Ananda Bazar 
Patrika’ and: also in ‘Indian Express’, Bombay Edition and ‘Times of 

» India, ‘Deihi Edition. Xerox:Copies of'such publication have already , 
been annexed with- tho petition.as well:as in the ffidavit. in Opposition 
. filed by the Official Liquidator on 10th November, 1995 as well as on 
25th- March, 1996 and’ marked ‚ав Annexures `О' and ‘N’ respectively. 
. The'said. publication is also в kind'of. information not only to all the 
intending purchasers but also, to ali the creditors in nee of the said 
“Company ча Нашдайой)... ы ук “a 


Md D43., Тері - of. „such? publications; none of the secured creditors 
_ chose.to appear before this Court except; West Bengal Financial Corpo- 
ration, one of the „Secured creditors; on 215 July, 1995. 


э 44.- Tt is” also. pertinent to оге that even after recelpt of the letter 

dated 10th October, 1995’ from the Official Liquidator by the secured 
г soreditors, none of the’ secured creditors tock any steps or intimated the 
Official" Liquidator regarding their’ -diseatiefaction with ud to the 
consideration | of sales, с, ee, К 


45. The question аен; суеп. а#байипа` that the notice disi 
the views of the applicant and'for providing funds for advertisement 
could not be served upon thé applicant, does that’ materially affect the 

| “sale ? T Hero -is ‘no’ dispute that the advertisements were published in 
all leading ` newspapers fn-Tndia. ‘No other higher offer was there and 
and the’ Naffar ашса "jute": “Mills “Ltd. became the purchaser at 
Ra. 65;00,000]-. HC "oW E 


ааб 

746. It is on record that the. .opportuáity was given to the applicant 

to. fnd out if anybody is willing | to make higher offer but.the applicant 

i although obtained adjournment from time to time could not bring any 

higher offer: Itisicommon experience that їп case of salo when there , 

is allegation that the property ‘has fetched a low price; persons willing to 
“make, higher, offers, come formats with their оне: 


47. Ín the ‘instant cate, the, Applicant Bank could not substan- 
tlate that the’ property could really fetch higher price.. There is no other 
allegation of , irfpgularity ; alleged except what, has been mentioned here- 
inbefore. . , The, allegations. do not, in. my view, materially affect the sale. 
There, A5. "no, “reasonable .nexus between irregularity and inadequacy of 
price which ` way ‘warrant the setting aside of the sale, ' Had there been 
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any higher Offer, there could “have been scope for fresh sale did bid in 


` Court as had béen "done - ‘in other ‘cases “but ‘in the instant, саве since nó 


Brie ойс жш ‘avaiable, there мав. по scope fer bid and salo in ^ 


E uu : 


- 


' Bf rhe wm us ar „юз, 


m 


Jir. this: ETA it -may ье noted that‘on a 26th February, 
ioscan an’. = „авв. passed by me, ‘directing the applicant (Allahabad 
Bank). to bring forth the purchaser, who it.was alleged by the. applicant, 


was willing «to purohaso „ће assets of the Company. (in liqn .) at-and J for ` 
a price ofRs:65,00,000/- • І further. directed: the applicant to be present. 


before this. Court with a Pay Ordér for the entire sum of. Rs. 65,00,000/- 


‚ on behalf , of the alleged purchaser. The ‘applicant! $ ras ^dirécted to | 
. present. "ће said Pay Order: before.thia Court on 11th: March, 1996. . Thè’ 


aforesaid order was made: at the.1nstance of and on the basis of submi- 
ssione of the applicant through its learned Counsel. 20 2 Ae natis md 


„© 


v 


"49. Again on Lith “March; 1996 ‘the! ‘natter, was cálled on tor M 


heating _On the basis of. ‘the-submission of the learned Advocate for 
the applicant adjournment‘ was granted: fori a week with ‘the direction 


e that the, , applicant should . bring forth the purchaser together with the:_ 


Pay | Order of Rs. 65 ‚00 000 on March 18, 1996 when tho sáid: matter 
would appear in phe. lust: “Та. the ‘event of ‘default, I observed that. Abe 
application of; ihe applicant would be "dismissed ‘with costa. 


te a 


n 7x0. и has further been noted that in the dabant case,” тебеа 
attempts. зеге made to, деп the property. « The highest offer was made 
in the firat  jnstance by Naffar Chandra. Jute. Mills Ltd ;for Rs, 60 Jakhex: 
The Court did not accept thie, and directed advertisemente:to be pub. * 
lished once again. . ` This, was done. , -Inspite: of all, India advertisements - 
no purchaser . came forward, except Naffar Chandra Jute Mills Ltd. who: 
offered, Rs. 65 lakhs and being the -highest, offer, was accepted‘ ‘by, Court, 

The law is quite clear that the sale cannot, be postponed: indefinitely: 


„The Liquidator 'at some point of time has to, sell: the assets of a. company 


in liquidation. After ‘repeated’. attempts; the highest’ price | fetched was. 
Re 65 lakhs апа (һе: Court-waé "aatiiflod. and tho ‘tale жав confirmed - SCR 


Maias vafe DOM head 5 0505 2442 tah lA. | 


a 


7n ‘The other. .main , points to .Бе noted is thati oven after ће’ 
instant -applications- by «thes secured г. creditors were filed In Court, the’ 


- Court repeatedly gaves opportunities to the Banka to produce any other 


purchaser Who, was, willing «t ato ) pay, more for the’ ‘assets , Inspite of the 
fact.that “stich ‘opportunities were. given, no'Goncrote ‘proposal wis абе. 


Ла fact, 'sorae" vague. assurances were ‘giver but’ жеп the Сш insisted 


upon an atüiavit "being filed ӯ, the "prospective" ‘purchaser and some 


carnest: money ‘being’ deposited’ to%how Itebond fides, t the Court . wae, 
told; by` the ,Coniuel for. ue “Байы ‘that fhe ‘alleged 'pétépatier"l had - 
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f tinod Therefore, it ів absolately" clear tbat the secured creditors 


viz. Allahabad Bank and United “Bank of Indis failed to procure any 
purchaser who was willing to pay-more inspite of repeated opportunities 
being given to them. а this connection, reference may be made to the 
follówing cases :— - 


(i) (1) M/s. Kayjay Industries (P) Lid. v. м. Asnew Drums 
^ (P) Limited and Others reported in AIR 1974' SC 1331 ; 


a (i) The „unreported judgment of the -Division Bench of 
Caloutta High Court dated November 10,1994, In re: Indus 
Electronics Ltd. (In Liquidation) and 


СШ) Order of the Supreme Court in the Special Leave Petition 
preferred against the said order being the order of the Supreme 
{Court dated 19.10 95, where the Supreme Court rejected the Spectal 

‚ Leave Petition observing that Their Lordships found no groundsto 
interfere with the High Court's order which’ clearly mentioned. that 
inspite of repeated efforts made for the purpose, higher price for the 
Property ‘gold could not be ‘obtained and even the secured creditors 
could not obtain‘a better offer for the property. 


52. The fact that the price fetohed Is below the valuation made by 
the Valuer appointed by the Court “ie not enough for setting aside a sale. 


-As stated earlier, there is no charge made óut 1n.tbe application ibat the 


property has been sold at an under value. Ivany event, mere inade- 
Qüacy “of price is not 'enough for setting aside the sale. It must be 
shown that: ‘there isa nexus between the under-value and the alleged 
irregularity. It is essential to show some fraud on the part of tho 
purchaser which has resulted ina sale at an under-valuc. ' Reference 
may bo mado, to the „judgment, and, decision in the саве of (2) Radhy 


Shyam у. Shyam Behart Singh reported i in AIR 1971 SC 2337. - 


"53. The Courts are always inolined to obtain the highest price 
and even after, the confifmation of sale, if higher offer 1s made, the 


* Courts are inclined to consider such higher offer. Unless’ there is some 


infirmity in the sale or irregularity | in'the conduct ‘of the sale a mere 


‘higher offer at a later'stage will not vitiate the sale. In this connection 


judgment: and decision in the case of (3) Sarawan Kumar Agarwal v. 
Shrinenp Investment Lid. reported in 94 CWN 482 may be taken note, 


` of., In the aforesaid decision 1t was held 1n Paragraph .43 of the judg- 


ment at pago 500 as follows :— 


^ 


` омой, it is true that the Court must satisfy itself that having 
regard | to the market value of the property, the price offered and 
* accepted isadoquate. Thé Court being the custodian of tlie Interests of 
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the брор and ita creditors, | the power to confirm gale or to with- 
draw confirmation has to be exercised with judicial discretion regard . 
being had to the fact that the „Price fetched is the best, that can be . 
expected to be offered even though there may be no suggestion ‘of 
^ _ irregularity of fraud. It is also true that in the present case thore 
isa specific provision incorporated 10 the terms and conditions of 
sale there the sale in favour of a purcha' er was liable to be: set-aside, 
even after the sale is confirmed. and the purchase consideration is 
paid, in the interest ‘aod “benefit ‘of creditors, contribotories and all 
. concerned and/of for public interest.. However, ‘the investment of = 
~ „euch power does not mean that the Court should review and set 
с aside an order confirming a sale which has ‘already taken place 
' merely because at a later stago on a -seoond thought someone moie 
рагНошагіу an offerer who was outbidden; says that he is willing to 
“pay more. Once the "Court.-has come to the conclusion that the 
^ price Offered is adequate and has confirmed the sale, the subsequent.. 
-higher offer made under such circumitances, without anything more, 
cannot constitute a valid ground forinterfering with rights arising _ 
ош d sale which has already been confirmed:” 


` s4. Ín the case of M/s. ‚ Kayjay Industries (P) Lid v. ми: Asnew 
‚ Drums (P) Lid. and Ors reported in AIR 1974 SC 1331 it is.stated that 
the properties to be sold by Court. auction іп - this case were the land, 
factory, building, plant and machinery of the judgment-debtor,a drum · ' 
„manufacturing company: The Court auction was „adjourned on various. 
occasions in order to secure а. better price. On August .28, 1969 a sale 
жав held and the highest bid for land and buildings went up to Rs. 5.70 
lakhs and, for machinery to Rs: 5 40 lakhs., The decree-holder, the 
Maharashtra State Finance Corporation, at the request of the recelver 
who was in- possossion of the properties, got the properties: valued 
privately by: a competent valuer who estimated: the land and "buildings to 
-bo worth Rs. `10,46,096/- and the machinery Ra. 7,02 ,000/-, total 
: Rs.-07,48,096/-. This was to guide the Court to sell whether a grossly’ : 
unjust offer was belng fobbed off on it. "The auction held on Sep. 3, `` 
1969, however, fetclied the highest. offer, for the.twó lots, of only. 
- Rs. 5,65,000/-- and Кв. 5,00,000/- respectively, in the lattor: case 
` Rs. 40,000/- less than on the previous occasion. After considerable 
. pursuation by the Judge, the auction. purchaser agreed to ràise the offer 
for both lots together toa gross.sum of Rs. 11,50 ,000/- and making an 
intelligent guess on the iven circumstances the Court approved tbe . 
sale :— 
It was hold iter discussing the principles АЗЕ Ы Court 
..sales) that the Court had exercleed- a conscientious and lively 
" discretlon ш. concluding the.sale at Карсса 11.5 Jakhs. Мото 


D 
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` inadequacy. of ‘price ханс demolish every Court tale. Here, the 


. , Court tried its best, timó after time, to raise the price. Well known 
„industrialists ia the public: and private sectors knew about it and 
, turned up.. 'Oifers reached “a stationary level. Nor could tho 


Corporation decree-holder be put off ‘indefinitely in recovering its 
боов on baseless expectations and distant prospects. The judgment- 
debtor himself, by his litigious exercises, would bave contributed to 
the possible buyers being afraid of hurdles ahead: After all. 

producing around Rs.11.5lakhs openly to buy an industry was not 
easy even for apparently affluent businessmen. The sale proceedings 
had been pending too long and the judgment debtor could not, even 
when given the opportunity, produce buyors by private negotiation. 


. Not even a valuer’s report was produced by him. Hence the 


observed as follows :— : E 


- 


executing Court had committed no material irregularity in tho 
conduct of the sale in accepting the highest offer of the auction 
"purchaser on September 3, 1969. 


55.. The Supréme Court in Paragraph Тоғ the said judgment has 


^ 


ч "Certain salient facts may be highlighted in this context. 
A Court sale is a forced. sále and, notwithstanding the competitivo 
element of a public auction, the best price is not often forthcoming. 
The Judge ; must make a certain’ margin for this factor. А valuer's 
-Feport, good as a basis,is not as good as an actual offer and varia- 
tions within limits between such an estimate, however careful, and 


. real bids by seasoned businesemen before the auctioneer are quite on 


the cards. More’so, when the subject-matter isa specialised indus- 
trial plant, which has been out of commission for few years, asin 
this case and buyers for cash are bound to be limited. The brooding 
fear of something out of the imported machinery going out of gear, | 
__tho vague apprehonsions of possible claims by the Dena Bank which 
"hada huge claim and was not a party, and, tbe litiglous sequel at the 
judgment debtor's instance, have scare valuo іп inhibiting intending 
"buyers from,coming forward with the best offers. Businessmen make 
uncanny calculations before striking a bargain and that circumstance * 


- must enter the judicial verdict before deciding whether a better price 


could be had by a- postponement of the sale. Indeed, in the present 
"caso, the executing Court had admittedly declined to affirm the 
highest bid made ‘on 16.5.69, June 5, 1969 and August 28, 1969, its 
anxiety to secure a better, price being the main reason. If Court 
- gales-are too frequently adjourned with a view to obtaining a still 
higher-price it may prove a self defeating exercise, for industrialists 
willlose faith inthe actual sale taking place and may not care to 


travel up to the place of auction being uncertain that the sale would 


| 
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atallgothrough. The judgment-debtor’s plea for postponement in 
the expectation of,a higher -price in the future may strain thé oredi- 


‚ bility of the Court sale itself and may yield шшш returns ав “ 


was proved in this very сазе. . 


56. Inthe said decision, the Supreme ‘Court also took note of its 
earlier judgment in the case of (4) Navatkha and Sons v. Raman ya Las 
reported in 1970 (3) SCR-1:zAIR 1970 SC2037 wherein it was beld 


that the principles which should govern confirmation of _sales are | 


"establiahed, | Where the acceptance of the-offer bv the Commissioners is 
subject to confirmation 'of the Court the offerer does not by mere 
acceptance get any vested right in. the’ property so tbat he may demand 
automatic confirmation of his offer. The'condition. of confirmation by 
the Court operates as a safeguard against the propeity being sold at 
' inadequate price whether or not із а consequence of any irregularity or 
fraud in ‘the conduct ofthe sale. In every case it is the duty of the 
Court to satisfy - itself that , having regard to the. market value of the 


property the price offered is unreasonable. Unless ‘the Court is satisfied : 


about the adequacy of the price the act of confirmation of tbe sale would 
not be a proper exercise of judicial discretion. 


. 57. The Supreme Court after considering the aforesaid decision, 
- In Navaikha and Sons v. Romanya, Das (supra) held and observed as 
follows :— 


ә 
N 


"Ве It by a ' recever Commissioner, liquidator or Court this 
principle must govern. This proposition: has been propounded in 
“many rulings cited before usand summed up by the High Courts. 
The expressions ‘material irregularity in the conduct of the sale’ 
must be benignantly construed to cover the climax act of the.Court 
accepting the highest-bid Indeed, under .the Civil Procedure Code, 
it is the Court which conducts the sale and its duty to apply its mind 
to the material factors bearing on the reasonableness ‘of the price 

‚ offered is part of the process of obtaining a proper price ів the course 
of the sale, Therefore, failure to apply its , mind to this aspect of the 


conduct of the sale may- ámount to materia! irregularity. Mere’ 


substantial injury without material irregularity is not enough even 


as material irregularity not linked directly to”inadequacy of the’ 


+ price-is insufficient. And where a Court mechanically conducts the 
sale or routinely signs assent to the. salo papers, not bothenng to 


see if the offer is too low and a better price could have been obtained, 
and in'fact the price is substantially, inadequate, there is the 


presence of both the elements, ‘of Irregularity and injury. But it is 
, , not as if the Court should go on adjourning the sale till a good price 
* is got, it зеш а notorious fact that Court sales and market prices 


2 
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aro distant neighbours. Otherwise, decree-holders can never get 
the property of the debtor sold. Nor ts it right to judge the unfalr- 
ness of the price by hindsight wisdom. May be, subsequent events, 
not within the ken of the executing Court when holding the sale, 
may prove that had the sale -been adjourned a better price could 
havé been had. Whatis expected of the judge is not to bea 
prophet but a pragmatist апа merely to makea realistic appraisal 
of the factors, and, if satisfied that, inthe given circumstances, the 
bid is acceptable, conclude the sale.- The Court may consider the 
fair value of the pro>erty,: the general economic trends, the large 
sum required to be produced by the’ bidder, the formation of a 
syndicate the futility of postponements and the possibility of litiga- 
tion, and severa) other factors dependent on the facts of each case. 
Once that is done, the matter ends there.- No speaking order is 
called for and no metioulous post mortem is proper. Ifthe Court 
has fairly, even if silently, applied its mind to the relevant considera- 
tion before 1t while accepting the final bid, no probe in retrospect 
is permissible. Otherwise, a new threat to certainty of Court sales 
will be introduced." i š 


- 


58. In the Unreported judgment and decision in the case of Indus 
Electronics Ltd. (tn liquidation), the Division Bench of this Court also 
considered the question of inadequacy of price. In the said case the 
Property was sold at a price of Ra. 14 lakbs, whereas the valuation 

. exceeded Ка. 2 crores ‘However, since inspite of repeated opportuni- 
ties to the secured creditors to bring higher offers, the secured creditors 
failed to bring any higher offer. The Division Bench did not consider 
it proper to interfere with the decision of the learned Company Judge. 
Special Leave Petition against the said judgment of the Division Bench · 
was also dismissed. Tho Supreme Court while dismissing the Special 
Leave Petition noted the fact that opportünities were given to the 
seoured creditors to bring higher offers, but no higher offer could be 
brought. A А ` 


59. Accordingly it was noted that no interferenco was called for. 
In the cass of Radhy Shyam v. Shyam Behari Singh reported in AIR 
1971 SC 2337, it was held by the Supreme Court that “what has to be 
established is that there was not only inadequacy of the price but that 
inadequacy was caused by reason of the materia) irregularity or fraud. 
А conhection has thus to be established between the inadequacy of the 
price and the material irregularity.” : ~ 


p Tre ) 
60. In the instant case, there was due advertisements in all the 
‘loading newspapers and sale was hold after such advertisements. The 
allegation thatthe views of tho secured’ Cfeditors with regard to the 
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advertisement could not be obtained, in my view, does not amount to 
irregularity so as to affect the sale particularly when no higher offer 
could be brought by the secured creditors. 


61. Їп Ѓасі, іп the instant caso, repeated opportunity was given 
to the applicant ‘secured creditor to bring higher offer or . match the ^ 
offer of Naffar Chandra Jute Mills Limited so there could be bid in Court 
as already noted but no offer could. be procured by the secured 

~, creditor, 


62. Accordingly in my view no purpose will be served by passing 
an order for fresh gale. 


63 Inthefacts and circumstances of the case, this application is 
dismissed. 

64. There will be no order as to costa. 

65. Allinterim orders stands vacated. 

66. The Official Liquidator will retain his cost from the funds in 
his hands. р 
! 67. In view of the order passed today the. other connected 
application is also dismissed. Е 


АП parties concerned are to act on a signed сору of His operative 
- part of this Judgment on the usual undertaking. ` 


DE S.K. G. 


[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Samaresh Banerjea 
Decision : May 20, 1997 
Mahadevi Birla Girls’ Higher Secondary - 
School & Ors, NN ee nee Petitioners 
Versus. 


The State of West Bengal & Ors. T^ — йш) Respondents” 


West Bengal Motor Vehicles Tax Act, 1979—Section 21— Tax 
Exemption of school buses— Withdrawal by Govt. notification— Not arbi- 
trary — No equity in taxation—Govt can impose tax on any person. 


Motor Vehicles Act, 1939— Sectlon 42(3) (g)— Provistons validà— 
Imposition of tax on school buses—Not unjustified. 


* Matter No. 2926 of 1994 
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` Code of Civil Procedüre Section 1i—Res jndicata— Same issues 
decided - in пош writ шш шнш om same matter not permi- 
ssible. -' ^ c ae 

"West жа: Adültlonal Tax and оле Tine Tax on Motor Vehicles 
Act 1989—Imposition of tax on school buses © ^ 


' Motor Vehicles Act, 1988—Sections a and 66—Exemption of 
school buses from taxation | 


The petitioner school is one of the creations of Birla Vidya Bihar 
Trust- "and is a. Higher Secondary School affiliated with tbe Central 
. Board of Secondary Education, New Delhi. -The.petltioner school owns 
and holds Educational Institution: Buses, By a Government order dated 
23th. April, · 1977 ail ` the, `звоһөо1в` affiliated to the Central Board of 
Secondary Education were treated. at par with Educational Institution 
Tecognised Љу -the West Bengal -Board of Secondary Education in the 
matter of granting 80 per cont tax -exemption under the notification 
dated 26th March, 1968 and also in the matter of granting 80 per cent 
tax exemption under the notification dated 26th March, 1968 and also 
in the matter of- exemption for Permit Control under Section 42(3) (g) 
-of the Mofor Vehicles Act, 1939. _Accordingly the petitioner school 

"obtained such tax exemption; The said benefit was however, with- 
‘drawn. by notification dated 17th July, 1989 issued by the Joint Secretary 


" of t the.Government of West Bengal Transport Department. Tbe repre- 


СА 


sentation made by the petitioner school in purauance of.the direction of 
. the Court in earlier „writ petition for exemption from such tax was also 
rejected by an order Чазпеа Ьу the Principal Secretary of the Depart- 
ment.” Accordingly the petitioners ` preferred fresh writ petition before 
the High Court. m 


Dismissing the: writ pstition ae Court, 


` HELD :` [n | previous judgment It was. specifically held by His Lord- 
SMASH Section 21: тоў West Bengal Motor Vehicles Tax Act,,1979 read 
with Sections 72-and 15 of the Bengal General Clauses Act, 1899, leaves 


. по scope for any doubt that the State Government has the power to 


amend, vary or rescind any earller notification granting any exemption 
"from payment of ‘tax and’ may also issue fresh notification оп exemption 
and therefore -the Government. notification dated Yth July, 1989 under 
Section 21 of the West Bengal "Motor Vehicles Tax.Act, 1979 has the 
effeci of. süperseding ‘the "earlier “notification dated 26th March, 1968, 
whereby 80 per cent tax exemption granted in favour of Educational 
Institution in respect of their buses including that of the petitioners 
school ши! Ed purpose A such Institution. e 
vs 2 ( Para 14 ) 


У 
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Tt will appear from the sald judgment that most of the- points which 
have been raised in the present writ petition Including the, legality and 


validity of Section 21 of the West Bengal Motor Vehicles Tax Act, 1979 ` 


and the aforesaid notification dated 7th July, 1989, have already been 
decided in the sald earlier proceeding between the parties against the 
petitfoners holding the same to be legalandyalid. It has therefore 
rightly been submitted by the respondents that it is по longer. open to the 
petitioners to agitate such points once again In the present writ petition 
as the same will be barred by the principle ae or princtpree 
“analogous thereto, 


ра : x6 n ( Para 17) 


^ 


Even if tt could be sald that the defence of principles of res Judicata 
"would mot: be available to the respondents they not having pleaded the 
same in their affidavit-In opposition, such issues decided by His Lordship 
being question of law із certainly binding upon this Court being a Court 
of co- ordinate jurisdiction and I do not find any reason 1o differ with such 

, finding of His Lordship I fully agree with. His Lordship the very provision 
made in: Section 21 -for giving exemption In public interest itself {sa 
sufficient guideline and cannot at all be said that the power of the State 
Government in the aforesatd provision is uncanalised. 

( Para 31 ) 


- Itis now well settled that tax tsa compulsory extraction of money 
from the citizen and there is no equity in taxation, and the State has got 
tha- power to impose tax on апу subject for the purpose of raising 
revenue, ( Para 37 ) 

The fact that the school buses of the petitioners enjoyed 80 per cent 
tax concession under the previous Government nottfication dated 26th 


March, 1968 does not entitle the petitioners to enjoy such exemption i 


from taxatlon for all time to come arid all previous notifications granting 
such exem ptlon now having been superseded by the present notification 
dated 7th July, 1989 which has been held to be valid taking effect prospec- 
ively, the petitioners are liable to pay such шаш: the school buses. 

( Para 38 )\ 


Ii being a fiscal. yall) af the State to tax the school buses for the 
“purpose of augmentation of revenue, the impugned order of Principal 
Secretary rejecting the prayer for grant of exempiton for the school buses 
of the petitioner cannot be said-to be arbitrary or illegal. 
: ( Рага 38 ) 
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The judgment of the Court was as follows : — 

In the instant. writ application the petitioner No 1 Mabadevi Birla 
Girls’ Higher Secondary School and _ Five (5) Trustees of Birla Vidya 
Bihar Trust have challenged the action of the State respondents in 
withdrawing the 80 per'cent tax exemption and permit control exemp-^ 
tion which was enjoyed by the said school by the notification dated 

' 17th July, 1989 issued by the Joint Secretary to the Government of West 

Bengal, Transport Department, as also the rejection of the repres nta- 
tions made by the petitioners school for exemption from such tax; by an 
order issued by the Principale Secretary of the Department of Transport 
and Communication and communicated to the petitioner school by the 
Joint Secretary of the said Department by his letter dated 141b Septem- 
ber, 1994. - 


2. The petitioners have prayed for issue of a writ in the nature of 
mandamus commanding the respondents to witbdraw the sald order 
dated 14th September, 1994 as also the aforesaid notification dated 
7th July, 1989 as related to Education Institution Buses enjoying tax 
concession under Bengal Act(1):of 1-32. Prayer bas also been made 
for declaration that the earlier tax concession granted to the Education 
Institution Buses cannot be taken away, altered or abrogated under the 
Motor Vehicles Tax Act, 1979 and alternatively for a declaration that , 
provision "of Section 21 of the aforesaid 1979 Act precludes retro- 
activity of earlier tax concession and or remission and the a‘oresaid 
notification dated 7th July, 1989 is bad, illegal, void and outside the 
scope of the aforesaid 1979 Act. 


3. Prayer for issue of a writ in the nature of mandamus has also 
been made for declaration that the Educational Institution Buses cannot 
be treated at par with * buses of company” and Educational Institution 
Buses cannot be taxed under Group-B. of Schedule (i) under the State 
Act of 1989 and Section 21 pf the aforesaid 1979 Act 1n absence of any 
guiding principle is ultra vires the Constitution. 


4. It is the case of the petitioner that the said school being the 
petitioner No. 1 ів one of the creations of Birla Vidya Bibar Trust 
created under a Registered Deed of Trust dated 31st October, 1957 and 
the petitioners school which is a Higher Secondary School 18 under the 
Administration Management and Control of.the said trust whicb is duly 
affiliated with the Céntral Board of Secondary Education, New Delhi 

The petitioner school owns and holds Educational Institution Buses. 
By a Government order dated 29th April, 1977 all the schools situating 
in tho State of West Bengal, affiliated to the Central Board of Secondary 
Education were treated at par with Educational Institution recognised 
by the West - Bengal Board of Secondary Education in the matter of 
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granting 80 percent tax exemption under the notification dated 26th 
. March, 1968 and also' in the matter of exemption for permit Control 
under Section 42(3) (g). of the Motor Vehicles Act, 1939. Accordingly 
the:petitioners school admittedly obtained such tax exemption. The 
West Bengal Motor Vehicles Tax Act, 1979 came into operation with 
` effeot from 26th April, 1979 Even before the same came into operation 
the Ss;retary. Reglonal Transport Authority, Calcutta, by a letter dated 
lith October, 1978 communicated to the petitioner school that it has 
been decided by the Government that when any transport vehicle owned 
by any Educational Institution within the meaning of Section 42 (3) (8) 
of the Motor Vehicles Act, 1939 1з used for carrying students from their 
residence to their. institutions and back on realising of monthly con- 
voyance charges from the students, such use should be deemed to be a 
use not solely for the purpose of that Educational Institution within the 
meaning of Section 42(3) (g) of the said Act and therefore the vehicle 
shall be covered by permit under Section 42(1) of the Act. The said 
school therefore was asked to intimate the said authorities whether 
monthly conveyance charges aro realised from the students for carrying 
them from the residence to the institutions and back After coming 
into operation of West Bengal Tax Act. 1979 Department of Transport, 
Government of West Bengal issued a notification dated 7th July, 1989 
providing, inter alia, that only the Motor Vehicles of the class as des- 
cribed rir the said notification. shall be totally exempted from payment 
of the tax under the said Act of 1979 and all Motor Vehicles which were 
hitherto being exempted‘from payment of tax, but are not covered under. 
the present notification shali be required to pay-tax with effect from 
lst of April, 1989. By another order dated 16th November, 1989 tho 
Joint Seoretary Department of Transport communicated that the earlier 
tax-exemption benefits granted to different Educational Institutions, 
stands cancelled under the aforesaid notification dated 17th July, 1989 
- any Educational Institution seeking tax exemption has to apply-for 
consideration of tho Government and in absence of specific order in 
respect of a particular institution, no tax exemption shall be granted. 
Under the said ofder only exception was made in caso of Educational 
Institution run wholly under the State Government or directly by the 
State Government Education Department í 


5. The potitioner, challenged, the aforesaid notification before the 
Orlginal Side of this Court under Article 226 of the Constitution being 

' Matter No. 2500 of 1990 which was finally disposed of by a judgment 
andorder dated 18th May, 1994, so far as the impugned notification 
dated 7th July, 1989 was given retrospective effect making 1t operative 
from 1st of. April, 1989 tho same was struck down declaring, inter alia, 

. that.such notification will have prospective effect. The order dated 
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18th of September, 1988, issued by the Secretary, R T A , Calcutta, was 
also quashed asit was held in view of sub section Xb) of Section 66 of 
the Motor Vehicles Act, 1988 the school bus ofthe petitioner used for 
the purpose of carrying students to the school and back are exempted 
from permit control irrespective of tbe question whether any conveyance 
charges are realised by the school from the students. By the said ' 
judgment and order the petitioners were given liberty to apply to the 
appropriate authority for tax exemption both under the West Bengal 
Motor Vehicles Tax Act, 1979 and the West Bengal Additional Tax and 
one time tax on Motor Vehicles Act, 1989 with further direction upon 
the respondent that if such application was made the appropriate 
authority shall consider and dispose of (ће same in ac:ordance with law 
by passing a speaking’ order. "Thereafter a representation was made by 
the petitioners praying for such exemption and they were also personally 
heard and thereafter by the impugned order dated 14th September, 1994, 
such Representation for tax exemption has been rejected '* 


6. The petitioners have challenged Section 21 of the'West Bengal 
Motor Vehicles Tax Act, 1979 'on the ground that there is no guiding 
principles underlying the said section to guide the delegated authority 
asto what should be the criterja for granting or not granting exemption 
in the matter of payment of tax. The impugned order rejecting the 
representation of the petitioner where it has been held by the Principal 
Secretary that necessity for not obtaining permit for education institu- 
tion basis is not related with taxation of the vehicle has been assailed 
on the ground that both form part of the scheme of 1979 as well as the 
1989 Act whorcfrom it will be clear that the taxation on, vehicle is linked 
with the legal necessity for obtaining permit. 


7. Ithas also- been, contended that under Section 66(3) of tbe 
present Act (Section 42(3) of the old Act), there is a specific and diffe- 
rent olass of exemptee vehicles including Educational Institution Buses 
andit being legislative class within itself under the Central Act of 1985 
Educational Institution Buses belonging to the same class and category 
cannot be declessed 'and removed from tho said category and ‘cannot be 
treated separately and to treat the same in West Bengal Act separately 
is violative of the equality class of the constitution. It has also been 
contended that aforesaid notification dated 7th July, 1989, is violative 
of Articles 14 and 265 of the Constitution as there is no nexus betwecn 
thescheme and the object of the 1979 Act and the provision of Sec- 
tion 21. Itis the further contention of the petitioner that the provision ` 
of Section 21 of the said Act do not empower the executive to councell 
the existing excmption. It is the further contention of the petitioner 
that Educational Institution Buses cannot be treated at par with buses 

. of company and even if students are carried in such bus for travelling 
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to ‘school and coming ‘back to their residence such bus remain Education 
Institution bus and therefore cnnnot be subject to tax and the impugned 
notification ia therefore ultra vires Article 14 of the Constitution. It 
has also been contended following the Supreme Court decisions in case 
of (1) Unnikrishnan reported in 1993 (1) SCC.pace 645 (Paragraphs 30 
and 34) and in the case of (2) Kartar Singh v. State of Punjab reported 
in 1994(3) SCC page 569 that the expression life means all that on earth 
which makes life liveable and therefore the impugned order which really 
amounts-to attempt to tax Бешсачод is violative under Article 21 of the 
Constitution. d f t 


8. The. learned Counsel. appearing fot the petitioner although 10 
support of the contention, raised in the petition challenging constitu- 
tlonality and legality of the 1mpugned . notification dated 7th July, 1989 
of Section 21 of the West Bengal , Tax Act,.1979 and the impugned order 
rejecting the representation of the petitioner, has advanced a lengthy 
argument relying on a large number of decisions, (the list of which 
appearsfrom the written notes of submissions filed by tho writ petitio- 
ners), in view of the specific objection raised by the respondents that the 
self-same point has already been decided by the Hon'ble Mr. Justice 
Gitesh Ranjan Bhattacharjee in Matter No. 2:00 of 1990 itis no longer 
open to the petitioner to raise such points in the present petition 
because of the principles of res judicata and the principles analogous 
thereto and other points not having been urged by the petitioner in the 


previous writ petition although he had the opportunity to do so, such 
points cannot be gone into the present writ petition under the principle 
of constructive res judicata and the provision of order two rule two, of 
the Code of Civil Procedure which will be applicable to the writ applica- 
tion because of the rules framed by this High Court, it is necessary to 
examine what were the issue involved in the previous writ application 
and what was the decision rendered in-the previous case and whether 
the aforesaid principles of res judicata and principles under order two, 
rule two of the aforesaid Code of Civil Procedure will be applicable in 
‚ the facta and circumstances of this. case. The judgment rendered in the 

previous writ petition being Matter No, 2500 of 1990 has now been 
reported in (3) AIR 1994 Calcutta 245, Birla Vidya Vihar Trust v. State 
of West Bengal. 


9. After going through the atoranid decision rendered by G. R. 
Bhattacharjee, J , in the case of Birla Vidya Vihar Trust у. State of West 
Bengal reported in AIR 1994 Calcutta page 245, it appears to this Court 
that the Learned Advocate General appearing for the reepondents has 
rightly contended that legality and constitutionality of the 7th July, 1989 
notification ag also several contentions ralsed in the present petition are 
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no longer open ав in«the aforesaid decision of Birla Vidya Vihar Trust 
(supra) such points were raised by the petitioner and have already been 
decided against the petitioners, - Е 


‚ 10. Itappears from the aforesaid judgment and a copy of the 
Е writ petition thatthe said Trust іп the aforesaid writ petition; 
inter alla, prayed fora declaration that Section 2(I(b) of the West 
Bengal Additional Tax and One Time ,Tax of Motor Vehicles Act of 
1989 (hereinafter referred to as the Additional Tax Act) is ultra vires 
the Constitution so far asit includes the bus or Omni-Bus registered 
and owned by anv trust or any Educational Institution or any organi- 
sation witbin the meáning of “bus ofa company" and that the imposi- 
tion of Additional Tax ıs not applicable to the buses of the petitioner 
school. The present writ petitioner school was also one of the writ 
petitioners іп the aforesaid case and it was prayed for granting inter 
alta of the aforesaid July 1989 notification. 


и. The letter dated 18th September, 1978 issued by the Secretary 
Regional Transport’ Authority, Calcutta being Annexure-'D' in the 
present writ petition was Annexure-‘D’ tothe aforesaid earlier writ 
petition and su»h action of the Regional Transport Authority to treat 
such school bus of the petitioners school to аза contract carriage 
requiring the same to obtain a permit under Section 42(1) of the Motor 
Vehicles Act, 1939 was also under challenge in -the previous writ 
petition. 


12. It appears from the said judgment that the challenge ın the said 
"writ petition of the action of the respondents to require the schoo) bus- 


by which the students are taken from their residence to school and back . 


on realising of charges to obtain .a permit under Section 42(1) of the 
Motor -Vehicles Act, 1930 treating the same as contract carriage was ; 
upheld by His Lordship on the reasoning that under. Section 42(3) of 
the present Motor Vehicles Act of 1988 the exemption from permit 
contro] comes as a matter of course if the requisite conditions are 
fulfil] and such exemption is not a matter of discretion of the Govern- 
ment and, therefore onoo it found that the Educational Institution is 
recognised by the Government and the transport vehicles of the school 
le used solely for the purpose of the school the exemption. ів automafio 
anditis immaterial that conveyance charges are realised from tho 
students for tranaporting them to school and back to their residence 


13. But at the same time the other challenges. in the said writ 
petitioners in the aforesaid case asto the constitutionality and legality 
. of the said notification dated July 1989 and the various provision of the 

. said Additional Tax Act and the West Bengal Tax Act, 1979 were 
rejected. : 
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14. In Paragraph 4 of the aforesaid judgment it was specifically 


held by His Lordship that Section 21 of West Bengal Motor Vebicles 
Tax Act, 1979 read with Section 72 and Section 15 of the Bengal Genera! 
Class Act, 1899, leaves no scope foraay doubt that the Staté Govern- 
ment has the power to amend, vary or rescind .any earlier notification 
granting any exemptlon from psyment of tax and may also Issue fresh 
notification on exemption and therefore the Government notification 
dated 7th July, 1989 issued under Section 21 of the West Bengal Motor 
. Vehicles Tax Act,.1979 has the effect ofsuperseding the earlier notifica- 
, tion dated 26th March, 1968, whereby 80 per cent tax exemption granted 
in favour of Educational Institution in respect of their buses including 
that of tho petitioners school solely for the purpose of such institution. 
The reason ‘why the aforesaid July 1989 notification superseds the 
earlier notification granting such 80 per cent exemption from tax has 
also been discussed in details by His Lordship in the said paragraph, 
Inthe Paragraph 5 of the said judgment His Lordabip rejected the 
contention of the writ petitioner that before withdrawing such exemp- 
tion the petitioners school should have been given opportunity of 
hearing and that being of legitimate expectation will apply. The further 
contention of the petitioner in the said case that discrimination has 
been made by the State by withdrawing such exemption 1n respect of the 
Educational Institutions, but retaining the same in respect of Educa- 
tional Institution run by and under the control of Government was also 
rejected in Paragraph 6 of the said judgment. The challenge of the 
petitioner of Section 21 of the West Bengal Motor Vehicles Tax Act, 
1979 on the ground that the same gives unguided and uncanalised power 
to the Government in the matter of exercise of its discretion for granting 
- exemption, was also rejected by His Lordship in Paragraph 7 of the 
judgment holding, Inter alla, that since the aforesaid section authorises 


the State Government ‘to grant such exemption ifit thinks fit in the 
public interest, the public interest itself is a guiding factor In the matter 
and therefore it cannot be said that there any unguided power was 


vested with the State Government. А - 


15. - Іа Paragraph 8 of the judgment the contention of the petitio- 
ners that the bus of ап Educational Institution having been included in 
the definition of a bus of a Company under Section 2(1) (b) of the 
Additional Tax Act, such classification 1s highly discriminatory and 
arbitrary and bad in law was also rejected by His Lordship holding, 
inter alia, that there Is no scope for holding the definition the bus of a 
Company as given in Section 2(1)(b) of the Additional Tax Act is 
offensively discriminatory ог is bad in law It was also held by His 
Lordship in Paragraph 9 of the ‘said- judgment that the school bus of the 


Р c. 3, 
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. Petitioner school come under the definition of Omni Bus ad therefore 
they do not come'under the definition of motor car and consequentlally 
the school bus of the petitioners school ime come under the category 
described i in A(2) of the Schedule (1)-to the Additional Tax Act of 1989. 
His Lordship however in Paragraph 10 'of. the said judgment struck 
down only. the retrospectivity. of the afóresaid notification dated 7th 
July, 1989 which was. sought to be given offect to from 1st of April, 
1981, but" atthe ваше time holding, Inter alta, that the, said notification 
will be given: offect prospectively. 


S, 


he my 


:16. By the aforesaid ааа and order liberty was given to the 
petitioners to apply before the appropriate authority to pray for exemp- 
tion from tax both undet the West Bengal Motor Vehicles Tax Act, 1979 
~, as also the Additional Tax, 1989 with the direction if such application : 
was made the appropriaté authority, shall consider and dispose of tho 
same in ‘accordance with law by passing a speaking order after giving 
opportunity, of hearing to ‘the petitioner. Є 


fh aa “EO ON 


175 dt will’ thus appeats from “ths aforesaid judgment that most 
ofthe points-which have been raised in the present writ petition 
including the legality and validity of Section 21 of, the’ West Bengal 
Motor Vehicles Tax Act; 1979 ‘arid the aforesaid hotification dated/7th 
July,1989 have already been declded'in the said" earlier proceeding 
between, the parties against the petitioners holding the same to be legal 
and valid; It has therefore’ rightly been submitted by the respondents 
that it is no longer open ‘to the’ petitioners to agitate ' such: points orice’ ` 
again in the présent writ petition `аз tho same will: be barred by: ‘the 
к of res judicata | Or principles analogous thereto. + 


Y $ 


18. `The Жыш. of- Mr. P K Dutta, ‘thes 14. Senlor chuiii 
appearing for -the petitioners that the aforesaid, earlier judgment of 
Gitesh Ranjan Bhattacharjee, J. is not à finality 'in, the matter of 
adjudication of the issues involved as there was no "clear finding of' 
His Lordship in the said judgment asto whether Section 23(2) of the. 
Act of 1979 can be whittled down by Section 22 and/or 25 of the Bengal 
General Classes Act оѓ 1899, the Act of 1932 and the Act ‘of 1979 being ' 
a subsequent legislation and whetber a special Act can be overridden by 
an earlier. General Act is misconceived and not tenable stall. Similarly, 
the contention of the petitioner that constitutionality of Section 21 of 
the Act of 1979 in the context of the impugned notification dated 7th 
. July, 1989 having been challenged on various grounds in the present ` 
petition the principles of res judicata will not be applicable and in view 
“ of the fresh adjudicaiton dated "ith September, 1994 by the Principal 
Secretary read with a Constitutional point. taken on the various grounds 
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In the present writ petition, ії. is open to the Court to review the order 
dated 14th September, 1994 and while doing the same' this Court will 
not be precluded from examining the constitutional validity of the 
1mpugned notification and for examining tho scope of Section 21 of the 
Act of 1979 vis-a vis Section 23(2)(a) of the said Act is equally 
misconceived and untenablé If such argument of the petitioner is to 
be accepted, there will be no finality of any litigation, If allegedly the 
, abovementioned points were urged in the previous writ proceeding, 
but not decided by His Lordshi> and the Court held against tbe 
petitioner on other points, such undecided points will be decided to 
have been impliedly overruled by the Court The petitioner not having 
preferred any appeal against the said judgment and order cannot 
agitate such points in the present petition А 


19 Whenin the previous writ petition the petitioner challenged 
thelegality and the validity of Seotion 21 of the said Act ав also the 
aforesaid notification dated 7th July, 1989, it was very much open to 
the petitioner to challenge also the constitutionality of the same. But 
admittedly the petitioner not having challenged the constitutionality of 
such Section 21 of the said Act and the said notification will be 
précluded from raising such points in the present writ petition and tho 
principle of constructive res judicata will be very much applicable in 
the present case. E 


20. In the case of (4) Smt: Molina Ghosh `v. State of West Bengal 
reported in. 198&(2) CLJ page 20 а Division Bench of this Hon'ble 
Courtheldthat a ground not urged or which could have been urged 
but not urged in earlier writ proceedings will not be available in a 
subsequent writ petition under tho principles of res judicata or cons- 
tructive res judicata or principles analogous thereto. The Division 
Bench relied on the decision of the Supreme Court reported in the case 
of (5) Debtlal Modi v Sales Tax Officer, Batlam & Ors roported in 
AIR 1965 SC 1150, where the Supreme Court held that though the 
Courts dealing with the question of the infringement of fundamental 
rights must consistently endeavour to sustain the said rights and should 
strike down their unconstitutional invasion, it would not be right to 
ignore the principles of res judicata altogether 1n dealing with writ 
petitions filed by citizens alleging the contravention of their fundamental 
«rights, 1nagmuch as considerations of public polioy cannot be ignored 
in such cases. The same view was, taken earlier in the case of 
(6) Azizus Suvan v. Union ,of India reported in AIR 1966 Calcutta 570 
where it has been held, inter alla, that the principles of res judicata 
will apply to the application under Articles 32 and 226 of the Constitu- 
tion and mere addition of a party ora new ground which might and 
ought to have been raised but not raised in the earlier petition wil] not 


. Е C ^ D 
50 Mahadevi Birla Girls’ H.S. School v. State of W. В. [ 1997 (2) CL) 


exclude the operation of the principles of res judicata. Some view 
"was taken in the case of (7) Chlef Manager & Disciplinary Authority, 
Allahabad Bank v. S. K.Chakraborty reported in 95 Calcutta Weekly” 
Notes page 366 (para 7). P. IS s : i p 

21. Ithas been sought to be contended by Mr Dutta the ld. 
Counsel appearing for the writ petltioner that in view of the fact In the 
present writ petition the very constitutionality of the aforesaid -provision 
of the Act is under challenge, the aforesaid’ provisions of constructive . 
res judicata “will not apply. · ЭЕ: i 


22. The aforesaid contention "of the petitioner however is not 
tenable in view of the aforesaid decision of the Calcutta Law Journal in 


. the case of Molina Ghosh v. State of West Bengal reported in 1988(2) 
oc c -CLJ page 20 and Chief Manager and Disciplinary Authority, Allahabad 


Bank v S. К. Chakraborty reported 1n 95 CWN 3(6 wherein it has been 
held, tnter alia, that even fundamental rights must also be considered 
and controlled in the light of public policy as involved In Section 11 of 
the Code of Civil Procedure. . i 


23. The challenge of- the. petitioner ın the present writ 
application against the inclusion“ of buses of Educational . Institu- 
tion in the' definition -of buses of company under.the Additional 
Tax Act is also not open any further to the petitioner in view of the 
further fact that in the case of (8) Sarat Chandra Sarma and Ors. v. 


- State of West Bengal and Ors reported in 1996(1) CLJ 166, wherein the- 


< 


vires of the aforesaid Additional Tax Act was under challenge, а - 
Division Bench of this Hon’ble Court upheld the vires of the Act and 
inter alia, rejected the challenge of the deflmtion of ‘buses of company” 
and dismissed the writ petition. Don 


24. It has however rightly been contended by the learned Counsel 
appearing on behalf of the petitioner that in view of the decision of a 
Division Bench of this Hon'ble Court in the case of (9) State of West 
Bengal v. Hariprasad Singh reported in 93 CWN 1158, notwithstanding 
Rule 53 of the rules framed by this Hon'ble Court regarding application ^ . 
under Article 226, in view of the explanation to the provision 141 of the ^ 
Code of Civil Procedure, the provision of the Code relating to suit will 


' -not apply to the writ proceedings and consequently the provision under 


Order 2 Rule 2 will not apply. It-appears that. subsequently a Division 
Bench of this Hon'ble Court In the case of (10) State of West Bengal у... 
Nripendranath reported in 1991 (2) CLJ 403-,although has expressed 
serious doubt about the -correctness of the aforesaid decision of the 
earlier Division Bench in the case of State‘of West Bengal v. Hariprasad . 
Singh (supra) being a bench ‘of Co-ordinate jurisdiction kept the said- К 
point open. ; Ua hoc ` 
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25. But even 1f the provision of Order 2 Rule 2 is not applicable, 
the same really does not help the petitioner in the instant.:case Inasmuch 
as ovon then the principles of constructive res judicata or principles analo- 
gous thereto will very much apply to the writ proceedings as it has been 


held consistently by the’ эре. Court and High Court, including 
othér High Courts. Е 


26. In fact the decision which haszbeen cited by the learned 
Counsel appearing for the petitioner of the Supreme Court in the case 


: of (11) Sarat Chandra Muley v. State of Maharasira and Ors. reported 


In Judgment Today 1995 (7) SC.317 which -is a pest 1976 amendment of 
Code of Civil, Procedure it; has been held that the points which were 


2 avallable Ло the petitioner onthe first writ proceeding but were not 
raised, will not available to hini;to a subsequent writ proceeding and he 


is procluded from raising such controversy once again. The decision 


- relied "upon by: the peuüoner of the’ Supreme Court in the case of 


(12) Supreme Court Employees Welfare Association v." Union of India 
reported in AIR 1990 SC page 334 also does not held the petitioner In 
the said case, the Supreme. Court held ‘that a decision on an abstract 
question of law unrelated to facts which ‘gives rise to a right cannot 
operate as res judicata nor also a decisioñ on the question of jurisdiction 


т will be res judicata i in'a subsequent suit of proceedings. But in the self- 


ват decision it was also held that if а question of Jaw. is related to the 


. factin issue, an-erroneous decision on sucha question of law may 
operate as res fudicata between the. parties in ane subsequent svit or 
- proceeding, if the cause of action. is fame ` 


27. Inthe instant case the reyes in the previous writ ргосее- 
dings'were not оп abstract question of law at all, but on question of 
Jaw related to the facts 1n issue between. the parties. which are sought to 
be re-opened by the petitioner in the present writ petition.. Although 
the same 1s sought to be done in ‘the gurb of a separate cause of action, 
the challenge in .the present writ' petition is not merely confined to the 
order of the principal secretary simplicitor, buttbe challenge is also 


' vety much against the self-same notification datéd 7th July, 1989 with» 


drawing the exemptión from taxes which was allegedly in the previous 
writ petition is the same as the | previous petition, 


28., Lamālso шаб to accepi: the submission of the learned 
Advocate appearing for the petitioner that the respondents not having 
pleaded the-bar of res judicata in their -  affidavit-in opposition it will be 
deemed that, the ‚objection on such ground has been waived’by the 


. respondente, whether there is a waiver or notisa question of fact to be 


decided under the facts and circumstances of each case. In the instant 
case In my view there-has been no waiver of such plea of res judicata by 


Toc 
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the respondents. "Thé respondents very much raised such question of 
res judicata and constructive res judicata at the time of hearing right 
from the beginning as also as preliminary pointand made elaborate 
submission on such points relying оп а number of decisions. The writ 
"petitioner at that: stage did not object to the same by raising the p'ea of 
waiver but such plea has: been raised only in the written notes of 
argument. 


29. Interestingly the petitioner who are raising such point of 
.technicality to avoid the principles of res judicata, themselves however 
‚ are'not so particular in thelr own writ petition, inasmuch as they have 

not pleaded at all in the writ petition their challenge as to the legality, 
validity and constitutionality of the notification dated 7th July, 1989 
“and various provisions: of the said Acts Such challenge have been 
` made іп the grounds under Paragraph 20'of the petition which however 
are submissions of the petitioners and not at all their pleadings. 


30. As pointed out hereinbefore the Courts have consistently 
- held even if the principles of res judicata may not be applicable strictly 
to the writ proceedjng ‘the principles analogous thereto-will certainly 
apply as а matter, of public policy во that there isa finality in the 
litigation and the same.is true even1na case when the fundamental or 
any other constitutional! right ів affected In this connection the decision 
of the Supreme Court reported in (13) AIR 1961 SC 1457, Daryao v. 
State of U. P. ; (14) AIR 1986 SC 391, Forward Constructlon v. Probhat 
‘Mondal ; (15) AIR 1990 SC 1607, Direct Recruit v. State.of Maharasiro; 
AIR 1990 SC 334, Supreme Court Employees v. Union of India; 
(16) AIR 1990 SC 444, C R Venugopal v. N. W. Charltte апа 
(17) AIR 1993 SC 787, Juntor Telecom p Ocera N Union of India may 
be referred to. ` 


31. Applying such principles lam not Inclined to gointo such 
questions of law in the instant case which the petitioner although could 
have raised іп the earlier proceeding but did not choose to raise. 


32. Asto the question which have already been decided by His 
Lordship In the previous proceedings even if it could be said thatthe 
defence of principles of res judicata would not be available to ‘the 
respondents they not having pleased the samen their affidavit-1n- 
opposition, such issues decided by His Lordship being question of law 
is certainly binding upon this Court being a Court of co-ordinate 
jurisdiction and I do not find any reason to differ with such finding of 
His Lordship. I fully agree with His Lordship the very provision made 
in Section 21 for glving exemption in public interest itself if a sufficient 
guideline and cannot at all be said that the power of the State Govern- 
"ment in the aforesaid provision is uncanalised. As it has been held by 
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the Supreme Court in the case of (18) Express Hotel v. State of Gujrat 
reported in 1989(3) SCC 677 (Paragraphs 35 to 37) that even if the 
statute confers the power on an authority without expressly providing 
guideline, the same may be inberentor inbuilt in the provision itself so 
as to save it from the vice of arbitrariness and unreasonableness and 
vesting the power of a Higher Authority like Government itself is 
circumstances agalnst arbitrariness І also fully agree with His Lordship 
that the power to supersede earlier notification by the new notification 
was patently there with the State Government and that apart Section 22 
of the Bengal General Clauses Act also is attracted in the case, which 
‘provides that where by any acta power to issue order, rules, bye-laws 
or notifications is conferred that power includes the power exercisable 
in the like manner and subject to like sanction and condition if any, to 
add to, amend vary, or rescind any order, rules, bye laws or notifications 
etc. and because of’ the notification dated 7th July, 1989 the earlier 
notification granting 80 per cent tax exemption in favour of school buses 
stood superseded and withdrawn and that no opportunity of hearing 
was necessary to be given to the petitioner because of withdrawal of 
such exemption. I also fully agree with reasoning of His Lordship in 
rejecting the challenge of the petitioner as to the definition of ‘‘buses of 
company" and alleged discrimination in ехсїййї 8 class of Vehicles 
from the purview of such taxation. 


33. The submission of the learned Counselofthe petitioners 
that tho issues which were. involved in the previous writ petition were 
not finally decided by G. R. Bhattacharjee, J , which will be evident for 
the fact that His Lordship granted liberty to the petitioners to apply for 
exemption beforo tho appropriate authority and hence the issucs involves 
not having been finally settled the principles of res judicata will not 
apply, is wholly misconcelved A perusal of the judgment delivered by 
His Lordship in the previous case leave no manner of doubt the issues 
which are involved in the said petition including the challenge of the 
aforesaid notification on various grounds were finally decided by His 
Lordship. The fact that the petitioners were given liberty to apply for 
exemption before the appropriate authority does not change the position 
that the issues which were involved in the previous petitions were finally 
decided as to the legality and validity of the said hotification. Such 
decision notwithstanding under the provision of the Act itself it was 
opento the petitioner to apply for exemption and it is because of the 
aforesaid reason such liberty was granted to the petitioner. But while 
deciding such question of exemption on the application of the petitioner 
it was not certainly open to the appropriate authority to go Into the 
question of legality and validity of the said notifications and the other 
provisions of the Act after such judicial pronouncement in respect 
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thereof. But on the; said application it was for the appropriate.autho- 

rity to deoide in exercise of its discretion whether such exception should 

"be granted to the petitioners Sub the framework of the existing 
- provision of law. ; 


H 


j 34. In the aforesaid judgment His Lordship alsó never indicated 
thatthe appropriate authority while considering the application of the 
“petitioners for exemption for payment of tax will be entitled to go Into 
the question of legality and validity of the пера notification and 
other provisions of tbe Act. 


. 35. In süch view of the matter in the present writ application it 
^ is only open to the petitioners to challenge the correctness of the order 
passed by the appropriate authority rejecting the prayer of the pettio- 
ner for exemption for payment of tax.. 


à А Б, 

36 After going through the impugned order passed by the Princi . 
pal Secretary department of- transport rejecting the application of the 
petitioners for- exemption I am of the view that no interference is called 
for with the said order passed by the Principal Secretary. 


37. It cannot be said that the Principal Secretary by-passing the 
impugned order and exercising the discretion in the matter of granting 
of exemption, . has acted arbitrarily or illegally. It appears from the 
` impugned order that he bas rejected the prayer for exemption by passing 
a speaking order and the reason given for rejection of the prayer appears 
to this Court quite tenable. It has rightly been held by the said 
Principal Secretary. that- the law relating to the require me of obtaining 
a permit. and the law relating to tax on Motor Vehicles are different 
legislations based on totally different consideration inasmuch as permit ^ 
is for the purpose of controlling of transport vehicles whereas tax is 
an imposition made for public purposes without reference to any specific 
benefit to be conferred on the tax payer. 


38. It is now woll- settled that tàx ins a compulsory extraction of 
money from the citizen and there is no equity in taxation, and the State 
has got the power to impose tax on any subject for the purpose of 
raising revenue. It has been rightly contended by the learned Advocate 
General relying-on the decision of the Supreme Court in the case of 
(19) Federaiton of Hotel and Restaurant Association of India v. Union of 
India reported in 1989(3) SCC 634 (Paragraph 46) that the legislatures 
have a wide discretion in selection of persons, subject, mattera, events 
etc. for taxation and it does not-have to tax everything in order to be 
able to tax something 


39. It has also been rightly held by the Principal Secretary the 
` fact that the school buses of the petitloners enjoyed 80 per cent tax 
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concession under the previous Government notification dated 26th 
March, 1968 does not entitle the petitloners to enjoy such exemption 
` from taxation for all time to come and all previous notifications gJan- 
ting such exemption now having been superseded by the present notlfi- 
cation dated 7th July, 1989 which had been held to be valid taking effect 
prospectively, the petitioners are liable to pay such tax for the school 
buses.” I also do not find any error or illegality in the і npugned order of 
the ‘said Principal Secretary in refusing to exercise such discretion in 
granting exemption on the reason that when the concerned schools are 
realising fees from the students for taking them to school from their 
home and back and exemption hag not been granted by the State 
Government even to-the ambulance and mobile dispensary owned 
by the Municipality, Local Bodies etc. when service of ambulance 
is not rendered free of cost, there is no reason why the petitioner 
would be granted such exemption. The State having the power to tax 
such vehicles of the petitioners under the aforesaid Acts and by the 
7th July, 1989 notilücation the State. Government now having decided 
asa matter ofa policy not to grant any exemption, infer alia, to the 
‘school buses as ‘fees are realised from the students, in supersession of 
the earller notification and 1t being a fiscal policy of the State to tax 
the school buses for the purpose of augmentation of revenue, the 
impugned order of Principal Secretary rejecting, the prayer for grant of 
exemption for the school buses of the petitioner cannot be said to be 
arbitrary or illegal. As held by the Full Bench of the Delhi High Court 
lu the case of (20) Bombay Conductors and Electricals Ltd v. Govern- 
ment of India reported in 1986(23) ELT page 87, while impositlon of 
taxisthe prerogative of tbe legislature, administration of tax laws is 
the responsibllity of the executive and since the legislaturebeingunable to 
amend tax laws urgently delegates such power to the executive and there- 
fore granting of exemption from payment of tax on withdrawal of the 
same.is a legislative action. Itisalso not be overlooked, the State is 
obliged neither to grant exemption from payment of tax nor to perpetuate 
an exemption once granted, as held by the Supreme Court in the case of 
(21) В 4. Jayram. v. Union of India reported in AIR 1983 SC page 1005 
(Paragraph 10). The petitioners are therefore liable to pay tax under 
the West Bengal Motor Vehicles Tax Act, 1969 as also under the said 
Additional Tax Act for al] their achool buses with effect from the date of 
the said 9th July, 1989 notification by which the 80 per cent exomption 
enjoyed by the petitioners for thelr school buses was withdrawn and- 
which has been held in the previous writ proceeding to be taking pros- 
pective effect. х , 

40. The writ application therefore falls and the same is hereby 
dismissed with costs assessed at 100 С. M. АП interim orders stand 


vacated. 


56 Mahadevi Birla Girls’ H.S. School v: State of W. B. [1997 (2) CL) 
41. Itmay be recorded herein that on July 9, 1996, the school 
buses of the petitioners which were seized for non payment of such 
taxes were directed to be released Бу a’conditional interim order, which 
is quoted hereander :— i 


"Let the main writ application come up for hearing at the top 
of the list irrespective of the part heard matters on 25 7.96. Affidavit- 
in-Opposition to the writ application be filed by 17 7 96. Reply, if 
any, thereto be filed by 24 7.96. 


In tho meantime, there will be an interim order to tho effect that 
` if the petitioners furnish a Bank Guarantee to the tuno of Ra. 75,000/- 
without prejudice to the right and contentions of the parties the 
respondents shall forthwith release the vehicles bearing police 
registration Nos. WBY 5907 and WBY 5692, which have been seized. 
Pending hearing of this application, the petitioner school shal) 
be permitted to run the school buses, if owned by the school -concer- 
ned for which the respondents shall.not take апу coercive measures 
against the-petitioner school for plying the sald vehicles without 
payment of additional taxes or any otber taxes. d 


It is made clear that before release of the aforesaid two seized 
vehicles on furnishing of Bank Guarantee tho petitioner schoo] will 
be at liberty to ply the other buses owned by the school for carrying 
students as indicated above. -But such Bank Guarantee as aforesaid 
must be furnished by 16th July, 1996. It is further made clear that 
during pendency of the writ application the petitioner school shall 
remain restrained from transferring, encumbering or alienating in 
any manner whatsoever the schoo! buses, which the petitioner school 
will be running for the students-as, mentioned in the writ petition. 


[tis made clear that in the event the writ application fails and 
it is held by this Court that the petitioner sohool is liable to pay such 
taxes in respect of the vehicles in question, such amounts of taxen, 
which might be due in respect of the said vehicles, shall have {о Бе 
deposited by the petitioners within a month from the date of decision 
of the Court. 


All parties will act on a xeroxed signed copy of this dictated 
order on the usual undertaking ” 


42. Now that the writ petition has failed and it has been held by 
this Court the petitioners are Hable to pay such taxes and Additional 
Taxes for their school buses, the petitioner must deposit the amount of 
such taxes due in respect of their school buses within a month from date 
in terms of the said interim order. Under such circumstances it is 
directed that the respondent shall forthwith encash the Bank Guarantee 
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which was furaished by the petitioners under the order of the Court 
and thé petitioners shall deposit the balance amount of such taxes due 
in respect of all the school buses of the petitioners within a month from 
date. In default the respondents will be entitled to take all steps in 
accordance with law for realisation of such taxes with penalty and 
Interest including seizure acd sale of such buses. 


All partles to act on the signed copy of the operative portion of 
the judgment. 
SKG.- 
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| ( CRIMINAL REVISIONAL JURISDICTION ] 
Before Mr. Justice Gltesh Ranjan Bhattacharjee and 
Mr. Justice Debi Prasad Strcar (1) 
+ Decision : ' February 3, 1997 
Sk Murshidul Isjam 038 Petitioner 
i Versus - 
State of West Bengal & Anr. S a a Y Respondents* 
. Code of Criminal Procedure, 1973—Section 482—F.I R. discloses 
prima facie case— Commission of cognizable offence —No reason to quash 
proceeding —[nherent jurisdiction of the Court— Party invoking to disclose 
all facts —Abseuce of full disclosure - Interim order—Not sustainable. 


The complainant, the accused No.1 and the accused No. 2 are 
brothers. The complainant and the accused No lare partners of 
M/s S. M. Islam and Associates which is a registered partnership firm. 
The case in the petition of complaint is that in course of business tho 
sald firm received an order in January 1994 from M/s Wellman 


- [ncandescent India Ltd. for installation of refractories in ‘their Coke 


Oven Plant and a sum of Rs, 4,49,999/- was due to the firm. Butin 
order to grab the money the two accused persons forged the signaturc 
of the complainant -and succeeded in getting payment of Rs. 2,25,0C0/- 
in-the name of accused No 2. Thus-the accused persons dishonestly 
misappropriated the said money. Accordingly, the complainant filed a 
complaint before the trial Court which was forwarded to tbe police under 
Section 156(3) Cr. P. C. for being treated as F I.R and case was started. 
Inthe meantime the petitioner accused obtamed an order from the 
Single Judge that the petitioner shall not be arreated without the‘leave 


"Cr. Rey. No. 2331 of 1996 


+ 
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of the Court, The complainant opposite party - filed a petition for 
recalling the said order while the accused person petitioner preferred 
revisional application for quashing the criminal proceeding These two 
matters came up for decision before the Court. —, & 


' | Disposing of the Revisional application under Section 482 Cr P C 
and also the vacating Bppuaticn of the stay ordor of arrest the Court, 


M 


HELD: Since in. the. present case it 18 clearly alleged, in the... 
petition of complaint which has been treated as F.I В that the petitioner’s 
signature was forged т a letter and by using the said letter money-was ~ 
~ obtained, the зате - clearly discloses the commission of a cognizable’ 

ý offence and therefore it cannot be said that the petiilon of complalnt 
which-ls treated as F. I. R. does' not „disclose prima facle commission of. 
any cognizable offence. Since the petition of complaint prima facile - 
discloses commission of cognizable offence when taken at tts face value, 
there (юш not be any order for throttling the investigation at this stage. 

( Para4) , 


This Court at this stage should not undertake any parallel investi- 

gation às to whether any cognizable offence was at all Committed although 

< "prima facle allegations in the F.I. R. are there and whether any particular 

person is involved or associated therewith in any culpable mánner. These 

are matters which will have to be left to the police investigation that has 
been undertaken on the basis of the F 1 R. A ( Рага 4) 


This Court in exercise of its inhelent power, onde Section 482 

Cr.-P. C. is Indeed free to pass such orders'as may be necessary io 
prevent ‘abuse of the process of Court or otherwise to secure the ends of 
Justice, but it is the duty of the party Invoking the inherent jurisdiction 
of the Court to disclose full facts to the Court so that the.Couri may 

- dispasstonately Judge that the order sought for would not liself defeat 
the ends of Justice or lead to the abuse of the process of the Court 
contrary to the purpose Jor which ihis Inherent | power of the Court exists. 

: ( Para 6 ) 


‘Since the interim order was obtained without making full disclosure 
of things relevant in this connection, that would have been a good ground 
for recalling the satd interim order as.prayed for. However since on 
merit also we find that this is not a fit case for quashing the ЕЛ К. ог . 
investigation-Inasmuch as it cannot be said that the F.I.R. does not prima 
facle disclose 'a. cognizable offence, it is not necessary for us, now to 
recall the Interim order because the interim order Itself will automatically 
come to an end wlth the rejection of the application for quashing the 
proceeding. `.. à ru. 7) 
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Cases referred to :— 
(1) Star Iron Works Pvt Ltd v. Bureau of Investigation, 
t 97 CWN 500 е j 
(2) Ражап Kr, Rula v. S Р, C. B.T ‚1995 С. Cr. LR (Cal) 1 
(3) Janata Daly. Н. S. Chowdhary, AIR 1993 SC 892 
(4) State of Bihar v. P. P. Sharma, AIR 1991 SC 1260 a 
(5) State of Karnataka v. L Munlswamy, AIR 1977 SC 1489 


(6) Central Bureau of Investigation v. Duncans Agro Industrles Ltd., 
1996 C. Cr. LR (SC) 320 


Mr. B.N. Sanyal and A. К. Das > , um for the Petitioner 
Mr Sk. Kasem Ali Ahmed - . o for the State 
Mr. Sekhar Bose — uuu for the Defacto Complatnant 


. Bhattacharjee, J : This is an application under Section 482 
Cr. P. C. for quashing the proceeding and the investigation arising out of 
the FIR in Karaya P.S. Case No. 76 dated 6 4 95 under Sections 420/468/ 
471/406/120B I P. C. This petition жав. initially moved before а 
learned Single Judge, namely, A. B ‘Mukherjee, Ј on 19.896 Тһе 
learned Judge inter alia directed that the investigation of the case 
would proceed in accordance with law but there would not be any 
arrest of the accused ( petitioner ) without the leave of the Court 
on condition that the petitioner would allow himself to be inter- 
rogated in course of the investigation at all reasonable times. On 
10.1096 the matter came up before another learned Single Judge, 
nanely, S. K. Tiwari, J. but the learned Judge released the matter and 
directed for being’ placed before the appropriate Bench. On 14 10.96 
another learned Single Judge, ЇЧ. К Bhattacharya, J. for reasons stated 
in the order of the said date, direct d for placing the matter before the 
learned Chief Justice во that the matter could be assigned to a Division 
Bench. The matter was then directed.by the Hon'ble The Chief Justice 
оп 15 11 96їо be placed before the appropriate Division Bench. Tho 
appropnate Division Bench comprising of 5. K. Mookberjee and 
R. Bhattacharyya; JJ. оп 2 12.96 released the matter as опо of the Jearned 
Judges was not inclined to hear tbe same on persona) ground. There- 
after on Sth December, 1996 the matter was assigned to the Division 
Bench presided over by one of us (G; R. Bhattacharjee, J) and thatis 
how the matter bas come up before this Bench. 


. 2 Thecomplainant Anwarul Islam who is the О P No.2 herein 
filed a petition of complaint before the learned Chief Judicial Magistrate, 
Alipore against his two brothers the accused No. 1 Sk Murshidul Islam 
- (the petitioner herein) and accused No.2 Sk Jiaul Islam and others. 
The said petition of complaint was forwarded to the police under 


N 
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Section 156(3) Cr. P C. and the police, treating the same ав FIR, started ` 


the sald Karaya Р S. Case No. 76 dated 6.4.95 under the aforesaid 


sections of the Indian Penal Code Since inthe present revisional- 


application under Section 482 Cr P. С the petitioner-accused obtained 
an ex parte order from the learned Single ‘Judge to the effect that the 
petitioner accused shall not be arrested without the leave of the Court, 
the complainant opposite party No 2 has also filed an application for 


recalling the said order and both revisional application under Section 482 


Cr. P. C and the said. recalling application have been heard together - 


andare being disposed of bythisorder Itis the contention of the 


petitioner in this revisional application thatthe complaint which was : 


treated as FIR does not, even if taken at its face value, prima facie make 
out any offence and as such the investigation started thereon and the 


entire proceedings should be quasbed. The complainant opposite party - 


No. 2 as wel as the State opposes: the revisional application for 
quasbing the proceeding 2 


'З. The complainant; the accused Nó. 1 and the accused No. 2 
are brothers. The complainant and the accused No.4 who is the 
petitioner herein are the partners of M/s. S. M Islam and Associates 
which is a registered partnership firm * According to the averments 


mado in the petition’ of complaint the said firm carries on business in. . 


the nature of contract which includes refractory lining and’ other works. 

It is also the case In the petition of complaint that in course of business 
the aforesaid firm received an order in'Janvary 1:94 from M/s. Wellman 
Incandescent India Ма. for the installation of refractcriegin their Coke 
Oven Plant, and In course of business a sum of Rs. 4,49,999/ was due to 
the said partnership firm but in order to grab the payment illegally both 
the accused persons forged the signature of the ‘petitioner on the letter- 
head of the aforesaid firm and' succeeded in getting the payment of 
Rs. 2,25,000/- directly in the name of the accused No 2 on the basis of 
forged and fabricated letter submitted to M/s. Wellman Incandescent 
India Ltd. It is further stated in the petition of complaint that the 
accused persons with knowledge that the complainant’s signature in the 
concerned letter was not genuine used the same as genuine. The 


‘allegation inthe complaint further is that the acoused persons having 


dominion over the aforesaid amount ‘of Rs 2,25 ,000/- dithonestly ' 


` -misappropriated the same by converting tho same to their own ure and 


thereby committed criminal] breach oftrustin respect of the same and 
caused'loss to the petitioner’s firm. In Paragraph 10 of the petition 
of complaint it is categorically stated that the accused persons thus 
committed forgery and by practising fraud cheated the petitioner and 
thereby committed offence punishable under different sections of the 
Indian Penal Code mentioned therein. The petitioner accuted No. 1 
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wantsin this revisional proceeding to quash the investigation procee- 
dinge started on the basis ‘of the’ said petition of complaint which was 
treated as FIR, mainly on the ground that the allegations made ın the 
petition of complaint, even if taken at their face value, do not make out 
any cognizable offence In our considered view however this argument 
із not tenable. As we have seen the petition of complaint cortains 
categorical averments that the accused persons forged the signature of 
the complainant on a letter under the letter-head of the partnership 
firm of which the petitioner is a partner and used that forged and 
fabricated letter and thereby obtained sn amount of Rs. 2,25,0C0/- from 
Wellman Incandescent India -Ltd.in favour of the accused No, 2. If 
these allogations are taken at face value, in that event certainly it 
cannot be said that no offence bas been made out for investigation. 
The questions whether there is arbitration clause in the Partnership deed 
and whether the accused No. 2 as sub-contractor of the partnership firm 
was entitled to the said amount are not of much consequence at this 
stage. There is clear allegation of forgery of complainant’s signature 
by the accused persons and of obtaining money on the basis of alleged 
fabricated letter allegedly containing forged signature of the complai- 
nant. In view of such clear allegationsin the, complaint it cannot bo 
said that по prima facie case of any offence has been made out in the 
complaint for starting any investigation. The. question whether 


E ‘M/s. Wellman Incandescent India Ltd “has made any complaint is also 


inconsequential ih the present context. 
$ % é 


4. Tho learned Advocate for the opposite party relies upon a 
decislon of this Court in(1) Star Iron Works Pvt. Ltd v. Bureau of 
Investigation, 97 CWN 500 in support of his argument that where the 
FIR prima facie discloses commission of a cognizable offence the Court 
should notin ordinary circumstances quash the same or the inveatiga- 
tion started thereon. . He also refers to a Special Bench decision of this 
Court in (2) Pawan Kr. Ruiav SP., C. B I, 1995 C. Cr. LR (Cal) 1, 
where it has been „held that the Court during the investigation stage 
cannot embark upon a parallel or pre-emptive investigation for finding 
out whether the allegations made in the FIR are true and sustainable _ 

. which is a function which the ‘police investigation is precisely required 
to undertake and the Court at such stage cannot stay the police investi- 
gation and itself embark upon a separate investigation with reference to 
the different materials that may bo ' referred to by an accused — Since In 
the present case it is clearly alleged in the petition of complaint which 
has been treated as FIR that the petitioner's signature was forged in a 
letter and by using the said letter money was obtained, the same clearly 
discloses the commission of a cognizable offence and therefore it cannot 
be said that tho petition of complaint which is treated as FIR does not 
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disclose prima facie commission of any cognizable offence Since the 
petition of complaiat prima facie discloses commission of cognizable 


offence when taken at ita face value, there should not be any order for. 


throttling the investigation at tbis etage. The question whetber any 


cognizable offence was really committed is of course а separate matter ' 


and that is required to be ascertained by proper investigation. Then 
again if there bas been really commission of any cognizable offence the 
oxtent of such offence and the persons who might have committed such 


- offence are also matters which are be ascertained through police investi- ` 


gation, This Court at this stage should not undertake any parallel 


investigation as to whether any cognizable offence was atall committed’ 


although prima facie allegations in the FIR are there‘and whether any 
particular person is involved or associated therewith in any culpable 
manner. Thess are matters. which will have to be left to the police 
investigation that bas been undertaken on the basis of the FIR The 
learned Advocate for the complainantin support of his argument that 
this 16 not a fit case for quashing the investigation also relies upon the 


decision of the Supreme Court in (3) Janata Daly. Н. 5. Chowdhary, — 


AIR 1993 SC 892 and (4) State of Bihar v P.P. Sharma, AIR 1991 
SC 1260. 


5 -On i other hand the learned Advocate for the petitioner 
relies upon two decisions of the Supreme Court, one in (5) State of 
“Karnataka у. L. Muniswamy, AIR 1977 SC 1489 and the other in 
(6) Central Bureau of Investigation v. Duncans Agro Industries Ltd , 
1996 C Cr. LR (SC) 320 ‘We have. carefully gone through the said 
^ decisions and we are of the opinion, that the said décisions do not help 


the petitioner in this case. In State of Karnatokav. L. Muniswamy | 


(sopra) the matter that fell for consideration before the ‘Supreme Court 
was whetherthe High Court was justified in quashing the proceeding 
against certain accused perscns atthe stage of consideration of chargé 
“after the case was committed to the Court of session for trial. The 
. matter that was under consideration was whether the materials against 
the particular accused persons were sufficient for framing charge against 
them after the case was committed for (па! їо the Court of session. 
Obwously at that stage the investigation was already complete, charge- 
sheet submitted and the case committed for trial to the Court of session 


At that stage the question was whether there were sufficient materials - 


against the accused persons for framing charge against them. Since 
there-were no materials against them it was considered to bea fit case 
for quashing the proceedings at that stage. In the present case however 
the investigation has not yet been completed and therefore the question 
of consideration of materials collected during investigation is not yet 
ripe. But eventhen it may be pointed out here that the result of the 
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investigation so far made in this case echian does not go In favour of 
the petitioner as it appears from the pointed observations made by tbe 
Divislon Bench while rejecting the petition for anticipatory bail. 
However here now we àre concerned not with the result of investigation, 
but with what is ‘projected by the FIR. In Central Bureau-of Investi- 
gation v. Dunkans Agro Industries Ltd. (supra) the Supreme Court 
however held that the quasbing of the complaint by the High Court was 
not unjustified because the Supreme Court by- 'examining tbe averments 
made in the complaint found that no case’ for police investigation had 
been made out. Moreover it'was also found that the matter was 
cómpromised between: the concerned parties іп а civil suit and the case 
was basically a matter of civil dispute, These, were the broad circums- 
tances dealt with by the Supreme Courtin the said decision. In our 
present case, as we have found, the petition of: complaint prima facie 
discloses cognizable offence. This is therefore not at alla fit case for 
quashing the FIR or the police investigation started and continuing on 
the basis of that FIR, under Seotion 482 Cr. P. C in exercise of the 
inherent power of this Court. 


6. There 18 also another aspect of thé matter. The present 
„petitioner also earlier moved an application under Section 438 Cr P C, 
for anticipatory bail in connection with the present Investigation and 
the learned Sessions Judge rejected the petitioner’s prayer for anticlpa- 
tory bail by order dated 8396 after consideration of the materials 
collected during the investigation Thereafter the petitioner moved 
another application for anticipatory bai] before this Court in connecticn 
with the self-same case and the said application for anticipatory bail 
was also rejected by a Division Bench comprising R Bhattacharyya and 
D. B. Dutta, JJ. by order dated the 11th April 1996. While rejecting 
the petitioner’s prayer for anticipatory bail the Division Bench also 


made the following observations :— ' a 


“We have carefully gone through tho case diary and the petition 
for anticipatory bail, and it prima facie looms large that the offence 
under Sections 420, 468/471 /406 and 1.0B of the Indian Penal Code 
have been prima facie committed. The learned _Advocate for the 
State has targeted the pseudo clatm of the petitioner as his punching 
bag. The anticipatory bail can only be sustained when the allega- 
tions are prima facle stricken with falsehood, fiivohty and vagueness. 
The present clalm of the petitioner prima facie discloses commission 
of the aforesaid offences having the ring of truth. The petitioner 
cannot ride on the back of anticipatory ball when the allegations do 
not proceed from falsehood.’ There is no profile of the case for 
anticipatory bail of the petitioner who has -polluted the truth to 
harvest relief under the fold: of Section 438 of the Criminal Code of 
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‘Procedure. The grant of anticipatory bail, therefore, would be an. 
intrusion on investigation. Thur, in all fitness: of things, we cannot 
but fold the relief for ‘anticipatory bail and the application, thus 
stands roject ’’ б 
In view of the aforesaid ‘observations mado by the Division Bench on 
-consideration of the materials so far collected and included in the case 
diary by Investigation, it bas ,been very strongly argued by the learned 
Advocate for the opposite party-complainant that the petitioner-accused 
cannot now invite this Court under Section 482 Cr. P. C. to hold that no 
case of any cognizable offence has been even made out prima facie 


against the, petitioner. It is true that the power of the High Court | . 


under Section 482 Cr. P. C. to quash a proceeding 1s indeed very wide 
and plannery and therefore there is no scope for argument tbat the mere 
rejection of a petition for ball or anticipatory bail will disqualify the 
petitioner from moving the High Court under Section 482 Cr. P. С. for 
.quashing proceeding оп fit grounds. Normally 1n disposing of a pet tion 
for bail or anticipatory bail the Courts do -not make observation of 
precipitative nature regarding the merit of the case as the same may 
have unnecessary or undesirable repercussions elsewhere beyond tbe. 
arena of ball or .anticipatory bail. But if the Court on any particular 
occasion has chosen to make any observation touching tbe merit of the 
case whilo disposing of апу application fcr bail or anticipatory ball the 
.same should not be withheld by the party adversely affected thereby 
while approaching the Court thereafter for relief under Section 482 
Cr. P. C. More particularly, where 'the petitioner in any petition under 
Section 482 Cr. Р C for quasbing any FIR, investigation or proceeding, 
prays for an interim order for staying the Investigation or proceeding or 
for restraining arrest, he must as a rule disclose in the petition whether 
_ he applied for bail or 'antcipatory bai] and what has been the fate of 
the same so that the Court while considering the question whether any 
interim order should be passed under Section 452 Cr Р. C. may also 
consider at the same time whether the petitioner has invited ‘the inherent 
+ 
power of the Court with any oblique purpose of merely gaining an 
advantage which he failed to obtain under the appropriate provisions of 
law and whether the move of the petitioner itself constitutes an abuse 
.of the process of the Court The Court in exercise of its inberent power 
under Section 482 Cr. Р С: is indeed. free to pass such orders as may 
be necessary to prevent abuse of the process of Court or otherwise to 
secure the ends of Justice, but it is.the duty of the party invoking this. 
inherent jurisdiction of the Court to disclose full facts to the Court so 
thatthe Court may dispassionately Judge that the order sought for 
would not itself defeat the ends of Justice or lead to an abuse of the 
process of the Court contrary to the purposo тор which this inherent 
‘power of the Court exists.’ 
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7. In the present case the petitioner ‘in his application under 
. Section 482 Cr. Р. С. did not at all make any disclosure of the fact that 
his two successive applications for. anticipatory ball under Section 438 
- Cr. P.C., one before thé Sessions Judge «and the other before the 
. Division Bench of this Court were rejected after consideration of tho 
\ -materials included in the case diary during the investigation, not to 
speak of disclosing the observation of the Division Bench of this Court 
‘that grant of anticipatory bail would be an intrusion on investigation. ' 
In all fairness the petitioner should have disclosed these orders.of 
Courts in his application for queshing the FIR and the investigation 
which he ‘did not do, particularly when he prayed for interim order 
staying the Investigation. It is one of the cardinal principles of Justice 
that one who approaches the Court inviting ‘the extraordinary jurisdic- 
tion to quash a proceeding in exercise of its inherent power must come 
with clean hand and make a full disclosure of all the relevant facta and 
circumstances associated with the matter which in the present case the 
. petitioner did notdo Іп this care even before serving a copy <? the 
petition under Section 482 Cr. P. C. upon the opposite party-complai- 
-› pant the:petitioner obtained from a learned Single. Judge of this Court 
! aninterim order to the effect that there. shall not be any arrest of the 
accused without the leave of this Court on condition that he shall allow 
himself to bé interrogated in course of the investigation at all reasorahle 
times, This interim order has virtually the effect of granting the 
petitloner-accused the same protection against arrest and custody which 
the Division Bench in disposing of the application for anticipatory bail 
- refused to grant on consideration of the materials on record and with 
' definite observations patently unfavourable to the petitioner-accused. 
We are not fora moment suggesting that the Court while dealing with 
the matter under Section 482 Cr. P. C. cannot pass any interim order of 
the nature passed in the matter by the learned Single Judge. Rather 
what we want to say is thatthe earlier order of the Division Bench 
while rejecting the prayer for anticipatory bail should have been 
disclosed before the Court dealing with the matter under Section 482 
Cr. P. C. so that the Court might also take the same into consideration 
while deciding the question of interim order. The learned Advocate for 
the petitioner argues that ії ‘was not necessary for the petitioner to 
disclose in the present petition the fact that the prayer for anticipatory 
bail was rejected earlier, because the petitioner did not, in terms, pray 
for any Interim order in the case regarding the arrest of the petitioner 
during investigation. In our considered view this: argument ів rather 
superficial In the present petition the petitioner has prayed for an 
interim order that all further proceedings and Investigation arising out 
of the concerned P. S. case might be stayed. Arrest is Indeed a part of 
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the process of Investigation and it requires no much deliberation to 
appreciate that if the investigation is stayed by an interim order any 
move for arrest also automatically becomes stayed Therefore the 
prayer for interim order of stay of investigation includes in its fold a 
latent prayer for stay of arrest also, particularly where the petitioner- 
accused ia yet to be arrested in connection with the invéstigation sought 
to be stayed by an interim order. Тһе learned Judge however did not 
grant stay of the entire investigation but granted interim stay of arrest 
without the leave of the Court during investigation. It migbt have been 
thatthe learned Judge, in view of the-óbservations of the Division - 
Bench made while disposing of the enticipatory bail, would have consi- 
dered it not fitto grant anv interim order: of stay of arrest or it might , 
have béen that the learned Judge would stil! bave granted the Interim 
. Order of stay of arrest ав done, but that would have been a matter for 
the learned Judge to decide іп the available perspective. But to keep 
the Court in dark about the order and the observations made by a 
Division Bench in connection with the anticipatory bail ‘of the self same’ 
~ petitioner in the self-same matter is to deprive the Court of the availa- 
ble perspective which is indeed deplorable so faras the role of the 
petitioner is concerned. Since the interim order, In our opinion, was 
obtained without making #01] disclosure of things relevant in this 
connection, that would have beera good ground for recalling the said: 
Interim order as prayed for. However since on merit also we find that ^ 
thiaás not a fit case for quashing the FIR or investigation Inasmuch ав 
it cannot be said that the FIR does not prima facie disclose any cogni: 
» able offence, it ів not necessary for us now to recall the Interim order 
because the interim order itself will automatically come to an end with 
the rejection of the application for quashing the proceeding. The 
petition for quashing the proceeding including the FIR and investigation 
is rejected for reasons discussed earlier, and therewith interim order of 
stay of arrest also stands vacated automatically. 


Both the petition under Section 482 Cr. P. C. and’ the vacating 
application stand disposed of accordingly. ' 


Sircar (D, J. { I agree. E 


S. K. G. 
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б `+ "[CIVIL REVISIONAL JURISDICTION ] ` 
v ' "Before Mr. Justice Basudeva Panigraht 
Decision: March 11, 1997 


уртаар Gupta. & Anr. "OE „e... Petitioners 
Versus ` 
Smt -Alpana Majumder & Ors . , „.....Орровйе Partles* 


- , Code of Civil Procedure — Order 6 -Вше 17, Order 21 Rule 97, 
- Order 21 Rale 101 С.Р. C—Amendment of written objection—No change 
of matnre amd character of the clalm—A!! matters relating to objection 
against execation — To be decided in execution proceeding — Separato 
suit barred. 

-One Hiralal Shaw was tenant in the suit promises of which the 
Opposite’ parties were the ‘landlords. А decree for ejectment was 
obtained in. respect of this premises and the landlords put the decree 
into execution? As the petitioners along with the opposite parties 
opposed in giving possession to the decree Holders, an application was 
» made .by, the decree holders for police help at the time of execution. 
The petitioners besides filing-an objection against rendering police help, 
filed a petitlon under Order 21 Rule 101 -stating that they are in rightful 
possession of the suit premises ‘and are not bound by the decree. During 
the.pendency of this application the petitioner No. 2 filed an application 
under Order 6 Rule 17. read -with Section 151 of the Civil Procedure 
Code for amendment of the petition under Order 21 Rule 101 C. P C. 


. | The transferee. decree “holder: resisted this application for amendment 


' and the tríal Court rejected the said petition The petitionors preferred 
revisional application challenging this order ` - 
“" Thè Court allowing the Revisional'application, 
- HELD: After amendment. of the provision the independent right 
avallable to a party to file separate sult has been expressiy taken away 
and -such question for determination, shail only be considered onan 
application under Order'21 Rule 101 C. P.C. 20 Рата 6) 
The amendment petition filed by the peiltioners tf considered 
seriously, it does not amount to changing the nature and character of the 
claim which they have made in their application. They did not seek any 
specific prayer to -annul the previous“decree and it appears to me 
also not necessary since while examining. the question of title all such 
questions shail be gone into. Though ‘the application filed bythe 
petitioners was separately registered as Misc Case No. 572 of 1993 but 
the executing Court while dealing with the amendment application passed 
an огде that he need .not ава "мш on the ud 
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under Order 21 Rule 101 C. Р. C. by the petitioners But. Iam пота 
position to agree with his observations since under the amended provisions 
the right, title and interest has to be gone into when a separate applica- 
tlon ts presented under Rule 101 of Order 21 C. P. C. ( Para 7 ) 


Cases referred to :— 


(1) Subhendu Gupta & Anr v. Calcutta V yapar Pratisthan Lid. 
- & Ors., 1995 (1) Cal L) 434 


(2) Bhupesh Chandra Dutta v. Dr. M. N. Bose, 


56 CWN 832 
(3) Jagat Lakshmi Dasi v. Golam Hossain & Anr , 60 CWN 147 
. Mr. Manoranjan Das (I), Netal Nandi and 1 
Ms. Sadhana Ray < Р Jor the Petitloners. 
Mr. Tapan Kumar Dutt and Sibasis Gupta ...... fi or the Opposite Partles 


The judgment of the Court was as follows :— 

This revision is directed against an order passed in Misc. Caso 
No. 1138/86 on an application under Order 6 Rule 17 C. P.C by the 
petitioners. The Misc. Case No. 1138/86 arose out of an application filed 
by tho transferee/decree holder under Order 21 Rule 97 C P.C. read with 
Rule 208 of, the Civil Rules and Orders filed by the opposite parties 
Nos 1 and 2. It is, inter alia, alleged that at the time of execution of the 
decree of the Ejeotment Execution Саве. Мо 168/86 the petitioners along 
with the opposite parties Nos. 3 to 7 refused to vacate and opposed in 
giving delivery of the suit premises and, therefore, the Bailiff apprehen- 
ding serlous breach of peace returned the writ of possession unexecuted. 
Thereafter the opposite parties/decree holders filed ‘an application for 
granting police help while -executing the writ by the Bailiff- Thess 
petitioners filed a separate written objection against the said application 
for police help. They, inter alia, alleged that they being in rightful- 
possession of the suit premises, they shall not be bound by the decrée. 
The petitioners had also earlier filed an application under Order 21 
Rule 101 C. P. C. which was registered аз а separate Misc. Case but it 
wag subsequently treated as an objection to the. application filed for 
police help. 


‚2. The petitioner NG: 2 has stated, inter alia, that after the death 
of Hiralal Shaw, who was bis father, he became the tenant in respect of 
the entire suit premises. When Hiralal Shaw died tbe petitioner was а 
minor who did not authorise any one to deal with the suit property. 
The petitioner No. 1 has -claimed that his predocessor-in-interest took 
ong room on tenancy from Hiralal Shaw ever since 1937. The tenancy 
continued even after the death of Hiralal Shaw in the year 1964 tll date. 
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The predecessors-in interest of the transferee/decree holders obtained a 
collusive decree against tho Pannalal Shaw who was merely a collecting 
agent. Therefore, in the above situation they shall not be bound by 
such decree allegedly obtained against Pannalal Shaw. During the 
pendency of the application the petitioner No. 2 filed a petition under 
Order 6 Rule 17 read with Section 151 of the Code of Civil Procedure 
for amendment of his application filed under Order21 Rule 101 C P.C. 
In the said application it has been, inter alia, claimed that the ejectment 
decree between Smt. Gita Ghosh and Pannalal Shaw, a!) proceedings 
relating thereto are collusive and not binding upon the petitioners as 
Pannalal was never a tenant in tho suit premises, who was merely a 
collecting agent on behalf of the owner Smt. Gita Ghosh. The said 
application for amendment was resisted by the transferee/decree holders. 
The learned Trial Court accepting the contention of the transferee/ 
decree holders was, however, inclined to reject the sald amendment 
petition. 1 


3. Mr. Das, the learned Advocate appearing for the petitioners 
has submitted that this application: for amendmentis only by way of 
amplification of the facts already stated in the application filed onder 
Order 21 Rule 101 C..P. С It has been stated that since in the petition 
under Order 21 Rule 101 C.P.C. it has been claimed by these petitioners 
that the previous decree against the original Jdr. Pannalal Shaw is not 
valid and binding upon them, therefore, they filed this amendment only 
to amplify as to how the said decree does not bind them. 


4. Mr. Dutt, the learned Advocate appearing for the transferee- 
decree holders has strongly urged that by making a prayer for amend- 
ment of tho application, the main fabric of the petition under Order 21 


Rule 101 C. P.C would be totally altered. The petitioners shall not , 


be permitted to change the nature of the decree and get a declaration 
trial it was ab йо void. 


: 5. While examining the contentions raised by both the partles, it 
is necessary to quote Order 21 Rule 101 C. P. C. :— 


*(101) Question to be determined :— АІ! questions (including 
questions relating to righi, title or interest In the property) arising 
between the parties to a proceeding on an application under Rule 97 
or Rule 99 or their representatives, and relevant to the adjudication 
of the application, shall be determined by the Court dealing with the 
application and not by a separate suit and for this purpose, the 
Court shall, notwithstanding anything to the contrary contained in 
any other law for the time being in force, be deemed to have jurisdic- 
tion to decide such question." 
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6. After the Amendment of the 'provlálon the independent right 
avallable to a party to filo a separated guit has been expressly taken 
away and such question for determination shall only be considered ой 
an application under Order21 Rule d01, C. P. C. The said question 
came for oonsideration before a Division Bench of thls Court where I 
was also a party to the judgment reported in (1) 1995(1) CLJ at page 434, 
da the, case of Subhendu Gupta & Anr. v. Calcutta K yapar: Pratlsthan 
Ltd. & Ors. where it has been held as follows :— 


‚ "It'is noticeable further. that the арб of the language. 
made іп tho said Roles’ of Order 21 clearly brings out the change 
- In the legislative Intent. In terms of Rule 35 of Order 21, 1t has 
to be necessarily implied ‘that the right, title and Interest of an 
obstructionist, who, is not bound by the decree; would have to be 
determined by the Court and possession сар · be directed to be 
delivered, -even by removing a non- impleaded person in a suit, 
wherein the deoree was passed, if he is bound by the decree and 
refuses to vacate the próperty. Again, the language in Rule 58 of 
Order 21, which has substituted ‘investigation of claims and 
objections’ by ‘adjudication of claims and -objections’, reflects that 
the legislative intent is to do away with the summary nature of 
‚ investigation as was necessary in terms of the .un- amended Rule and 
brings about finality. by imposing a process of adjudication, which 
necessarily Involves production of evidence, oral and documentary, 
and consideration thereof by the Court. Similar linguistic alteration 
has been made by substitution. of sub:rule 2 of Order 21, Rulea 97, 
59 by bringing in the’ word ‘adjudication’ in place of ‘investigation’. 
In terms of Rule 101, the -scope of adjudication extends to all 
questions (including questions ‘relating to right, title or interest in 
the property) ‘arising between the parties to a proceeding, on'an 
_ application under. Rule 97 or Rule 99° or their representatives and 
relevant to the adjudication of the application and: expressly takes 
away the right of filing separate suit for determination of stich 
questions,” There cannot be any controversy. that a person, who . 
obstructs, has a right of hearing 'and as auch falls within the category" 
' of parties to the proceeding. Vide Himangsu Paria v Gouri Guka ` 
and Anr. Judgment of Division Bench dated 8.5.90 consisting of 
S. Ahmed and Haridas. Das, JJ 88 CLJ p 105, Debendra Nath 
Sarkar. v. Parulbala Ghosh ; (2) 56 CWN p. 832, Bhupesh Chandra 
Duttay Dr. M. М. Bose; (3) 60 CWN p 147, Jagat -Lakshmi Dasty 
` Golam Hossain and Anr. By Rule 103, order passed on ап applica- 
tion, which lias been adjudicated, has been conferred the status of a 
' decree and is appealable as such which isa clear pointer to the - 
requirement of consideration of evidence as the remedy by way of 
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appeal, instead of revision, as under the earlier unamended law, 
would be a meto illuslón in the absence of evidence or power of the 
Court to consider evidence, In thia connection, itis pertinent to 
modethat by Rule 104 such an appealable order has bcen made 
subject only toa pending suit;in other words, once recourse has 
been taken or has been allowed to be taken to the process of adjudi- 
cation, as provided in the amended provisions of Order 21, a regular 
8uit cannot be filed for a remedy.” 


. 7. То this connection thé Division Bench relying upon a Supreme 
Court judgment held that the application filed by a third party challen- 
. ging the executability of the decree would be considered under Order 21 
Rule 101^C P.C. but not by a separate suit. On a careful perusal of the 
prayer made in the application under Rule 101 it has been stated by the 
petitioners that they have title in respect of the suit premises as а tenant 
which required to be investigated in terma of Order 21 Rule 101. 
While investigating such question, it would be incicentally necessary 
to go into the validity of the deoreo obtained by the transferee/ 
decree holdere’ ;predecessor.in-interest, The amendment petition filed 
by the petitioners if considered seriously, it does not amount to changing 
the nature and character of the claim which they have made In their 
application. They did not seek any. specific prayer to annul the 
‚ Previous decree and it appears to’ me also not necessary since while 
examining the question of title all ‘such questions shall be gone into 
Though the application filed by the petitioners was separately registered 
as Misc. Case No. 572 of 1993 but the executing. Court while dealing 
with the amendment application passed an order that he need not 
address separately on the application filed under Order 21 Rule 101 
C P.C. by the petitioners. But I am notina position to agree with his 
observations since under the amended provisions the right, title and 
interest has to be gone into when a separate application is presented 
-under Rule 101 of Order 21 C.P.C. He may deal both the applications 
together and one set of evidence may be sufficient to arrive at the 
conclusion whether the petitioners have got independent titlo to realst 
the possession claimed by the opposite party /transferce/decree- holders. 
Jfitis answered in negative, then' possibly they cannot resist the 
“delivery of possession claimed by tho transferee/decree holders. 


8 Mr. Das, the learned Advocate has submitted that his clients 
would file rejoinder to the application for police help claimed by the 
opposite party/decree holders under Order 21 Rule97 CP C. In that 

‚ event let tho petitioners file rejoinder, within a week herefrom but no 
further chance shall be given to them ; 1n case-they default in filing the 
rejoinder before the executing Court. Since the amendment claimed 
by the petitioners to the application under Order 21 Rule 101 C.P.C. 
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has been allowed, the opposite party/transferee/decree holders equally 
shall be glven opportunity to file written. objection to the petition. 
Let the transferee/decree holders also filo" rejoinder if they во like 
within a week herefrom. i Pe ш. 77 P 

9. Ms. Dutta has claimed that this is a decree which was ` 
originally obtained in tho year 1982 and the decree holder has not been 
able to reap the fruits of the decree, it is high time that the executing 
Court should be apprised to hasten-up the hearing of the proceeding 
and conclude the same. Acoordingly the executing Conrtis directed to 
dispose of both the applications namely, filed under Order 21 Rule 97 
‚апа under Order 21 Rule 101 C. P. С, within two months from the date 
of communication of this order. 


10. Aocordingly the revisional application is allowed in the light 
of the above observation. MEE : s 
11. Office i» directed to communicate this order forthwith tothe _ 
trial Court by a Special Messenger, the -cost of which shall be paid by 
the opposite party within three days. : 2 
Xerox certified copy if applied for, shall be delivered as expedi- 
‚ tiously as possible but not later than three weeks. 


S. K. G. 


( CRIMINAL REVISIONAL JURISDICTION J 
Before Mr. Justice Nripendra Kumar Bhattacharya 
Decision : March 28, 1996 
Gopal Maity (à Gopal Chandra Maity & Ors. , e Petitioners 
Versus Е / i 
The State of West Bengal | tees Opposite Party* 


Code of Criminal Procodúre—Sections 386(а), 368(b) (i) and 464—. 
Direction of retrial by appeal Court—No limited trial permissible— 
Retrial—Fresh -charge—Fresh evidence to be adduced—No further evi- 
dence after retrial—Writing of Judgment on evidence already on record— 
Not pormlasible—Discharge of the accused. ACE: 

Six accused persons were tried before the Court of the Additional 
Chief Judicial Magistrate in which three accused persons wore acquitted . 
and other three accused persons were convicted under Section 326 
J.P.C, The order of conviction and sentence was challenged before Я 


7*Criminal Revision No. 395 of 1995 
А l 


N 
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the Additional Sessions Judge, Midnapore who sent the case back on 
remand for fresh hearing directing the Additional Chief Judicial Magis- 
trate to amend the charge and allow the parties to adduce additional 
evidence, By this judgment the Additional Sessions Judge not only sét 
aside tho conviction of three accused persons but also the order of 
acquittal of the other three acoused persons. In pursuance of this 
order the Additional Chief Judicial Magistrate framed charges but on 
trial discharged all the Accused persons on the ground that the case is 
not maintainable as no fresh evidence was adduced. A revision was 
taken against the said order in which the revision Court directed the 
trial Court to writedowna judgment Against this order the accused 
persons preferred revislon under Section 401 read with Section 482 
Cr. P- C before the High Court. 


The Court allowing the Revislonal application, 


HELD: The duty of the Court in an appeal by the accused 
persons agains! conviction and sentence is enshrined in Section 386 of the 
Cr P.C. In exercise of power under Section 386 (b) (1), the appeal 
Court can direct retrial but not limited trial ( Para 11) 


In a curious process the appeal Court remanded the case, and set 
aside the order of acquittal in an appeal preferred by the accused persons 
against thelr conviction and sentence This procedure of law is unknown 
to the Code of Criminal Procedure. ( Para 12) 


Clause (a) of sub-section (2) of Section 464 of Criminal Procedure 
Code speaks of limited trial. This section empowers the trial Court to 
consider the evidence which are already an record. Clause (b) of that 
sub-section speaks of framing of new charge and direction for a new 
trial. This means if there be any new trial then evidence on record 
already had cannot be considered again. ( Para 14 ) 


Charge framed in that way is not malntainable tn law. , An accused 
who had already been acquitted; cannot be roped Into trial for the same 
offence. } А ( Para 16) 


If. it ts a ‘retrial under Section 464 (2) (b) then fresh charge and 
fresh evidence 1s to be adduced and the Court cannot fall back upon the 
evidence already on record because it ls a new trial. The revistonal 
Court found otherwise which cannot be sustalned in law On such finding 
the trial Court was directed to pass judgment Ignoring altogether that 
the evidence already on record cannot be considered for writing a judg- 
ment ані the trial Court has rightly held that as no further evidence has 
been adduced, the accused persons are liable to-be discharged 

( Para 19 ) 


vL n р "NES Кы 
74 Gopal Maity v. State of W.B. '( 1997 Q) CLJ 
` Mr. S. S. Roy and Mahananda Roy : At for the Petittoners 
Mr. ‘Manas Ranjan Chakrabortý, Samiran Giri and d 7 
' Md. Mokram Hossain dees for the Complainant, O pposite Party 
Mr. Sasanka Kr. Ghose BM for the State 


The judgment of the Court was as follows :— 


| Heard the submission of the learned Advocate for- the petitioners’ 

Mr. S.S. Roy appearing with. Mr Mahananda Roy. the learned 

Advocate for the de facto complainant, Mr. Manas Ranjan Chakraborty, 

appearing with the learned Advocates Mr. Samiran Giri and - 

‚ Мт. МЯ. Mokram Hossain and thelearned Advocate for the State, 
Mr. Sasanka Kr. Ghose. Considered the materials on record 


2. By this revision under Section 401 read witb Section 482 of the 
Cr. Р. С. The petitioners, who were figured as accused in the trial, 
have come up before this Court to challenge order dated 30.1 95 passed 
in Criminal Motion No. 208 of 1994 by the learned’ Additional Sessions 
Judge, Midnapore, whereby the learned Assistant Sessions Judge 
allowed the revision as filed by the State, set aside the order of the 
learned Additional Chief Judicial Magistrate. Tamluk and directed the 
sald, Additional Chief Judicial Magistrate to deliver а judgment on the 
basis of the evidence on record and to deliver the same within 2 weeks 
from the date of receipt of his order. р : 


3 This ls 8 case where the petitlóners were compelled to hang. on 
‚ the tenterhook due to the bungling in the process of judicial decision for 
8 period spreading for more than two decades. ` 1 


4. The short background .of the case is that the 6 accused 
' persons, namely, Gopal Maity, Madan Maity, Laxmi Pada Maity, _ 
Dilip Kumar 'Maity, Smt. Jayanti @ Nayantara Maity and Sukhads 
Malty were tried before the Court' ofthe Jearned Additional Chief 
Judicial Magistrate in О. В. Case No. 255 of 1977 (Т. В. No. 63/81) 
and the learned Additional Chief Judicial Magistrate acquitted Sukhada 
Malty, Dilip Maity and Smt. Jayanti (à Nayantara Maity from the 
charges and convicted Gopal Maity for offence under Section 326 of the 
"E. P. C and sentenced him to suffer rigorous imprisonment for 5 years 
, end also to pay a fine of Ra. 1,000/- t e., to suffer rigorous imprisonment 
for another 6 months. Madan and Laxmi Pada Maity were also - 
convicted under ‘Section 326 of the I. "P. C. and sentenced to suffer 
rigorous imprisonment for 3 years each and also to paya fine'of . 
Ra. 1,000/- each, in default, to suffer rigorous imprisonment for another 

6 months., 2 b 


г 
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5. That rds of conviction and sentence as contained m the 
judgment in T. R. No. 63/81 of the learned Additional Chief Judicial 
Magistrate was challenged before the learned Additional Sessions 
Judge, 1st Court, Midnapore in Criminal Appeal No. 2/90, under 
Section 374 of the ‘Cr. Р. С. р 


6. While disposing the appeal, the РИЗА Sessions Judge took 
a quire view in the matter. Hesentthe case back on remand for fresh 
hearing directing the learned Additional Chief Judicial Magistrate, to 
amend the charge and to allow the partles.to adduce additional evidence, 
if advised, to allow the defence to cross-examine any witness, if they 
à wants do:so. In the ordering portion be set aside the order of acquittal 
of the 3 accused persons. Но also set aside the conviction and sentence 
of tlie 3 accused persons who were so convicted by the trig] Courtand 
ultimately he sent back the matter for fresh trial. He also directed that 
the amended charge would include all the 6 accused persons, that ìs, the 
persons who have been acqultted by the tria) Court. 


7. After such direction, the trial Court framed charge against all 
the persons, that is, the persons who were originally convicted and the 
persons who were acquitted of the offence under Sections 148, 149 
and 326 of the І. P. C Не also framed charge against accused 
Gopal Maity under Section 326. He also framed charge against al) the 
persons accused and acquitted earlier under Sections 149 and 326. 
Charge was framed against Madan Maity and Jayanti Maity and 
Sukhada Maity.who were earlier acquitted for an offence under Sec. 326. 
, He also framed charge against all the 6 persons Who were convicted and 
acquitted under Section 324.- Alternatively he charged Madan Ману, 
Laxmi Pada Maity for offence under Section 324. He also framed 
oharge against Dilip Kumar Maity who was acquitted from the charge 
earlier under Section 323 ‘Gopal Maity was charged for offence under 
Section 324, ' г ‘ 


8. Thetrial Judge in his appreciation of the judgment of the 
appeal Court understood the order that.a frésb trial has been directed 
as appears from inner page 3 of the judgment of tbe trial Court. Не 
also understood that he was directed to frame charge against the said 
accused persons that will be apparent from the inner page 4 of the 
judgment. Be that as it may, the learned trial Judge on an observation 
that the саве is not maintainable, discharged the acoused persons on 
the ground that no,fresh evidence has been adduced by the prosecution. 


4 9. A revision bas been taken against the said order. and the 
revision Court by order dated 30.1.95 directed the learned trial Judge 
to write down a judgment as was indicated earlier. 


s 
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10. I have already pointed out that the accused persons who 
were convicted and sentenced, have preferred an appeal, that is, 
Appeal No. 2/90. 

11. Tho duty of the, Court - in an appeal by the accused persons 
against conviction and sentence is enshrined in Section 386 of the 
* Cr. P. C Seo. 386(b) reads as under :— 

"(b) in an appeal from a: convictions 


^ (1) reverse the' finding and sentence and acquit or 
` discharge the accused, or order him to be re-tried by 
а Court of competent jurisdiction subordinate to 

such Appellato Court or Committed for trial, or 

"ES (il) alter the finding, maintaining the sentence, or 
`(Ч) with or without the finding, alter the nature or the 
extent, or the nature and extent, of the sentence, 
. but not so as to enhance the same.’ 


So in exercise of power under Section 386(b) (i), the appeal Court can 
direct retrial but not limited trial. Section 386(a) of the Code provides 


‚ав under :— 


'"'jn an appeal from an order of acquittal, reverse such order and 
direct that further inquiry be made, or that the accused be re-tried 
ог committed for trial, as tho case may be, or find him guilty and 
pass ‘sentence on him according to law." 

In the Instant case, no such appeal has been preferred against the order 
of acquittal either by the State or by the de facto complainant. 

' " 12. In a curious process the appeal Court remanded the case, 
and set aside the order of acquittal in an appeal preferred by the 
accused persona against their conviction and sentence. This ‘Procedure 
of law is unknown to the Code of Criminal Procedure. , 

13. After the remand what has happened ы I have stated 
earlier. : 


14. Sectlon 464 of the Cr P C. provides as under : — А 
(1) “Мо finding, sentence or order Бу а Court oí competent 
jurisdiction shall be deemed invalid merely on the ground that no 
charge was framed or on the ground of any error, commission or 
irregularity -in the charge including any misjoinder of. charges, 
unless in the opinion of the, Court,of appeal, confirmation or 
rovision, a failure of Justice has in fact been occasioned thereby. ' 
Sub- section (2) of that Section reads as follows :— 
(2) If thé Court of appeal, confirmation or revision is of 
opinion that a failure of Justice has in fact been occassioned, it 
may — ' 


+ 
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(а) . in the case of an omission to frame a charge, order that а 
charge be framed and that the trial be recommended from the point 
immediately after the framing of the charge ; 


(b) in the case of an error, omission or irregularity in the 
Р charge, direct a new trial to. be bad upona charge framed in what- 
ever mauner it thinks fit,"' 


The appeal Court in its direction for retrial had falen back upon 
Clause (b) of sub-section (2) of Section 464, as found by the revision 
Court, Clause (a) of subsection (2) of Section 464 of Criminal 
Procedure Code speaks of a limited trial. This section empowers the 
trial Court to consider the evidence which are already on record. 
Clause (b) of that sub-section speaks of framing of new charge and 
"direction for a new trial. That means if there be any new trisl then 
evidence on record already had cannot be considered again. 


.15. The revisional Court directed the trial Court to amend ‘the 
charge as contemplated under Se. tion 216 of the Cr. Р. С. and directed 
retrial. Both cannot go together. The appeal Court had not only set 
aside the order of conviction and sentence ofthe accused persons but 
also the order of acquittal and directed that charge should be framed 
agatnst all of them by clubbing all of them together. 


16. Charge framed in that way is not maintainable inlaw. An 
accused who had already been acquitted, cannot be roped into trial fer 
the same offence. З ' 


17. Ihave already pointed: out that the learned trial Judge on a 
findings that no further evidence has been led by the prosecution after 
framing fresh charge, discharged the accused persons and further found 
tbat the trial is not-maintainable. 


18 That order was the subject matter in revision. Тһе revisional 
Court also ina curious way tried to’ justify the order of the appeal 
Court ав if the revision Court was asked to olarify the order of tho 
appeal Court. That was not the function of the revisional Court. 


19. In Paragraph 12 of the judgment, the revisional Court 
observed as under :— 

“So, it is clear that the appellate Court bad directed retrial 

under Section 464 (2b) of the Cr P. C and not under Section 386 

(bXi) of the Сг. P. С, The intention of the appellate Court was 

' clear though there was a direction of fresh trial, but in fact, tho | 

appellate Court did not want a fresh trial In true sense because in 

that event, the appellate Court, should not have mentioned in the 

order that the parties should be given an opportunity to adduce 
further evidence.”’ ee 
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If it is a rotrid! under Section, 464 (2) (b) then fresh charge and fresb 
evidence is to be adduced and the Court cannot fall back upon the 
evidence already on record because It isa new trial. The revisional 
Court found otherwise which cannot be sustained in law. On sucha 
finding the trial Court was directed to paes judgment ignoring altogether 
that the evidénce already on record cannot be considered for writing a 
judgment and the trial Court has rightly held that as no further evidence 
has been adduced, the accused persons are liable to be discharged. ' | 


20. The order of discharge ig not a proper order. Butthe trial 
Court has also held that the proceeding is not maintainable. i 


21. Ihave already pointed out that the order of discharge 1s not 

а proper order but at the samétime Icannot ignore the faot that 

-the case is of 1977'and we are almost knocking at the door of 1997. 

So, in the meantime -almost .two decades have passed and the accused 

persons are unnecessarily suffering from a sense of insecurity and 
uncertainty due to bungling of the Court and for no fault of their own. 


Accordingly, in exercise of my power under Section- 482 of the 
Cr.P.C. Iquash the‘ entire же and allow the revisional 
application. , K 


S. K.G. - 
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t CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Altamas Kabtr 
Decision: September 17, 1996 


; Biswanath Kumar & Ors. ve... Petitloners 
; - р Versus ` Mgt es 
State ef West.Bengel& Ors. у. .. Respondents” 
m à | AND Í А í 
Swapan Sarkar 27 , s.. Petitioner 29 
: Versus ' 
State of West Bengal & Ors. у ` ... Respondents* 


West Bengal Land Refornts Act, 1955. Soctlons 4B, 4C and 4D— 
Felling of old fruit bearing trees—Planting of new high yielding troes— 
: Ko change in nature, character or user of land—Provision n not applicable 


сюй Order No. 16493 (W) of 1995 
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—Prior permission not required— Ecological aspect— Prior Intimation to 
collector — Fallure to bat new ' trees—Liable to action under the 
provisions. i 


Constitntion of India— Articles 45A nnd 51A(g)- Cutting of trees 
— Ecological aspect —Safeguards to be introduced. 


The petitioners are owners of orchards comprised mostly of mango 
_ trees in the Districts of Malda and Murshidabad Many of the mango 
and other trees in thelr orchards have become old and have lost their 
optimum fruit-bearing capacity and are no longer economically profita- 
ble. Assuch these trees are required to be replaced by new trees with 
higher fruit-yrelding capacity. When they. began to out down thése old 
trees, they were told by the employees belonging to the office of the 
respondents to stop the cutting without the prior permission of the 
appropriate authority. Being so prevented the petitioners filed writ 
petitions for directions upon the respondents not to cause any obstruc- 
tion (оће petitioners in felling and removing the use productive trees - 
Тапа for further direction on the concerned respondents to issue necessary 
permits for removing the felled trees. In defence it was contended tbat 
-permission is necessary because such felling of trees will result in change 
- of character of land and further this will affect the environment of the 
area adversely. 3 i 


This Court disposing of the writ petitions, 


HELD: Section 4B of the Land Reforms Act, 1955 imposes a 
prohibition to change of user, area or character of all lands held by a 
raiyat, except with the previous order in writing of the collector under 
Section 4C. In such an eventuality sufficient cheeks and balances have 
been provided for in Sections 4C and 4В of the 1955 Асі to act as 
- deterrent In cases where the prohibitions imposed under Sectlon 4B of the 
Act are violated. ( Paras 26 & 27) 


Antictpated change of character amd user of the lands comprising 
such orchards cannot, in. my view, be a ground for objecting to the felling 
of the trees belonging to the иан in absence of any law prohibiting 
them from doing so. S ( Para 28 ) 


Merely cutting down old and unproductive trees and replacing them 

with new high yielding plants, it cannot be sald that the nature and 

character as also user of the land was being changed so as to attract the 

provistons of Sections 4B,4C and4D of the 1955 Act, since basically 

there is no change in the nature character and user of the sald lands, 

what 13 a garden or ап orchard, continues in effect to be a garden or an 
orchard. | ( Рага 80 2 
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There is no doubt that a social responsibility has been cast on all 
clilzens to protect and preserve the erívironment and want on destruction 
of naturalresources have in certain cases given rise to disturbances of 
_ ecological pattern causing concern to many. . ( Para 35) 


In absence of any express legislation to cover the situation certain . 
safeguards may be introduced in line with Articles 45A'and 51A(g) of the 
Constitution so that the citizens at large are not adversely affected by 
the action of the individuals. -( Para 37.) 


In all cases where a ralyat intends to cut down fruit-bearing trees in 
an orchard or garden with the intention of replacing them with new 
plants, such filling shall be commenced upon notice tò the Collector of 

` the district.( Such notice із to be served by the raiyat upon Collector at 


least fifteen days before commencement of filling operation. 
, з Wu Para 38 ) 


The raiyat^ will not be entitled to. cut down all the trees іп the 
orchard or garden at a time but shall be entitled once every two years to | 
cut down and replace the old, uneconomic andre unproductive tree or 
trees іп the ratio of 1 : 10. . { Para 39 ) 


If the ralyat fails to ‘replagé the trees which have been felled, within 
the period stipulated or if he neglects to look after. and protect the 
saplings after they are planted and they are allowed to wither away, the 
Collector will be entitled 10 apply the provisions of Section 4B oj the 
1955 Act and to take steps agatnst the defaulting ralyat in accordance 
with the provisions of Sections 4C and 4D thereof or under -any other 
relevant provision of law and to ensure that such default is rectified 

| forthwith by the defaulting raiyat, ' ( Para 40 ) 

Case referred to :— · 

(1) Rural Litigation and Entitlement Kendra & Ors. y. State of 
Uttar Pradesh & Ors , AIR 1987 SC 359 
Mr, Kamal Krishna Chakraborti 
in C O. No. 16493 (W) of 1995. 
Mr. Ramdulal Wanna, Ashoke Kr Jha and 
Susanta Mukherjee ИИИ fi or the Petitioners 
j In C. O. No 23(W) of 1996 
: and others connected matters 
Mr. Subodh Ukil Government Pleader), Pradyut Kr. Dutta, 
` Mrs Chhabi Das (Roy), Keka Roy Chowdhury, 
Mr. Aloke Sen. Mrs. Rina Basu, Ms Jhumur Chakraborty, 
' Mr. Dilip Dasgupta, Subrata Mukhopadhayay, 
Mrs. Anubha Mukherjee, Мз. Mira Sarkar ` A os 
and Mrs. Stpra Chanda = for the State 


ETET 


Loc In ail the matters 


D 
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, The judgment of the Court. was as follows : — 


"These two matters have been beard. ANE with several other 


matters as they ‘all involve the same шоно of law and the facts are 
more or less similar. 


П 


2. The common case of the petitioners in all these matters ls that 
they are’ the ownors of. orchards, comprised moatly of mango trees, in 
the. districts of Malda and Murshidabad. According to the petitioners, 
some of the mango and other trees in their orchards have become old 
and have lost thelr optimum fruit-bearing capacity and are no longer 


, economically profitable. It is the petitioner’s case that auch unproduc- 


tive trees are required to be replaced by new trees with higher fruit- 


yielding capacity. - 


3. According to the petitioners, when they degan to cut down 
the trees which' were no longer capable of yielding a profitable harvest, 
they were told by employees belonging to the offlce of the respondents 
to stop cutting the ие without the prior permission of the appropriate 
authority. - je 5 T 

4. Being preyented from, felling, tlie trees in question, the petitio- 
nors have filed these writ applications, inter alia, fora direction upon 
the respondents their subordinates and agents, not to cause any obstruc- 
tion'to the petitioners in felling‘ and removing their unproductive trees 


and for a further directten on the -concerned respondents to issue 


necessary permits for removing tho felled trees. : 


5' Arguments on behalf of the writ petitioners were advanced by 


'Shri Kamal Krishna Chakraborti ‘and Shri Ramdulal Manna. It was 
~ their common submission that there is no legal bar to a person cutting 


down ‘old aad unproductive trees and replacing them with new plants 
which would greatly, increase the production of tho fruit In question, 
mostly mangoes, as far as these writ petitionera are concerned. 


^ 6. It was urged that in the process of felling old trees and 
replacing them with new plants, there was no change In the character or 
nature and user of the land. The orchards would remain orchards and 


. would not be росто any other use. It was submitted that the provisions 


of Section: 4B and/or 4C of the West Bengal Land Reforms Act, 1955, 


^ would not, therefore, be attracted to tbe facts of these cases as no 


change of user of the lands was involved. ; z 


7. |t was also contended that: since the troes in question com- 
prised orchards, tho provisions of the Indian Forests Act, 1927, would 
‘also not be applicable in the instant cases, and there was, therefore, no 


lega! шебйсайев for-the action taken idis the respondents in Preventing 


РА 
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the petitioners from cutting dosi and removing old and FA е 

trees from thelr respective orohards and gardens and Teplaeme, them- 
: with new planta of bettor variety and yleld. 


8. Appearing for the State and the State. РИИ in all the 
matters, the learned Government Pleader urged that even if there was . 
no express legal bar to the cutting: ‘down of trees, an implied bar was 
engrained in the provisions of Section 4B and 4C of the West Bengal 
Land Reforms Act, 1955, hereinafter referred to as the *1955 Act” 


9.: The learned Government Pleader submitted that Section 4B. 
"of the 1955 Act provides for maintenancé and preservation of land.and 
a prohibition bas been imposed on the raiyat holding any-land from * 
changing its character or from converting (be same for any purpose 
other than the purpose for.which it was settled or previously held, 
except with .the previous order in writing of the Collector under 
Section 4C. ` 


4 10. The learned Government Pleader pointed out that the firet 
‚ proviso to Section 4B of the 1955 Act permits a ráiyat to plant and 
grow trees on his lands which were within the prescribed ceiling limit 
and were not being cultivated by a:Bargadar. Tbe Government Pleader 
urged that the reverse implication of such a provision would be that the 
ralyat would not be entitled to cut down trees, except with prior permi- 
ssion, as provided for in Section 4С, "E a ЖОЛДО К 


D .The learned Government Pleader ' submitted, further tbat in 
many p only in order to make quick and easy money, many ' orchard 
“owners were telling their fruit- bearing trees and selling them for timber, s 
which being utilised for furniture- making and other woodwork, gave 
quick and lucrative returns. In thé process, however, the landa were , 

“being converted into barren areas, giving riso to ecological imbalances. 


12. The learned Government Pleader then referred to the pre- 
amended provisions of Section 4B of the 1955 Act, which had provided 
for maintenance and preservation only of orchards The. learned 
Government- Pleader urged that with the amendment of the definition 
of “land” by the Amending Act of 1981, the provisions of Section 4B 
were also amended (о -ргоуіде for maintenance and preservation d 
land, which included orchards within its ambit. 


. 13; The learned Government Pleader then urged tbat apart from - 
the legalities of the matter, there was also а social respon:ibility on all 
citizens to protect the environment as itaficcts usall. The learned 
Government Pleader urged that because of thoughtless and want on . 
‘destruction of natura] resources and bounties provided by nature, the 
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environment had been’ adversely affected to such an extent that the 
ecological balance has been seriously disturbed allover the world, giving 
rite to serious concern and thought ‘amongst the community of nations 
to cheok and control such destruction and erosion of the environment 
` and to "yi and restore the natural balánce which has been disturbed. 


14 The learned Government Pleadet urged that in India The 
Environment (Protection) Act was enacted in 1986 to provide for the 
protection and improvement of the envirorment and for matters connec- 
ted therewith and that the expression “envirorment’’ bad been defined 
in Séction 2(a) tbereof to include water, air and land and the inter rela- 
tlonahip which exists between water, air and land and human beings, 
other living creatures, plants, mhicro-organieme апа property. He also 
referred to the: provisions of Article 51A of the Constitution and urged 
that under aub- article, (g) a fondamenta! duty had been cast on all 


citizens V of India to protect апа improye the natura] environment, 
inolading forests. 


15 Tae’ learned . бетеше Pleader contended that even in the 
absence - of any law ‘to’ prevent felling of trees, the Government was 
entitled to ‘take ‘administrativé,action to prevent damage to the environ- 
' merit on account of felling of trees, . which resulted 1n disturbance of the 
ecological and the’ ecological balance. It was urged that a Committee 
had -been appointed. by the State Government to study the effects of 
‘widespread felling . of frait—bearing trees in orchards located in 
Murshidabad and Malda and other places in Weat Bengal and from the 
“report of the ‘Committee, which has beon extensively extracted in the 
- Affidavit-in Opposition affirmed on _behalf of the State, it will bo seen 
that there aro various adverse consequences of indiscriminate felling of 
such tress. б, 
UM 16- 'Relying on the report of tho said Committee, tho learned 
| Government Pleader ‘submitted that in.arcas like Murshidabad and 
- Malda, where there was hardly any forést cover, the trees in the different 
orchards supplemented such inadequacy by preventing во!] erosion, by 
protection of the top-soll, which is essential for maintaining the pro- 
ductivity of the soil and also ‘for maintaining the level of oxygen in the 
, atmosphere. He also urged that trees attract monsoon clouds, and the 
` presence of trees 19, theréfore, essential to ensure sufficient monsoonal 
rains. "Moreover, the price of mangoes have been greatly affected asthe ` 
production ' has plumetted as a result of indiscriminate felling of fruit- 
' bearing trees. es t "S - 


, 17: The earned Government Pleader contended that in cause of 
this жылры the еу of an individual should not be allowed to 
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prevail over the interests of the public at large in the context of protec- 
tion of tho environment and the provisions of The Environment Act, 
Г 1986 and Article 51A of the Constitution. | ` 


| 18. ItWwasurged that one of tho dunt: for indiscriminate felling 
of trees was also conversion of user of the landa comprising the orchards 
for residential purposes and/or construction of commercial complexes. 


19. The learned Government Pleader submitted that in many 
cases it was not even the .owner- of the orchards, but agents of timber 
merchants, who were filing writ petitions and obtaining ordera permi- 
tting the feiling of trees without taking recourse to the provisions of 
Section 4C of the 1955 Act, which provides for checks against indiscri- 
miaate felling of trees. 


20. The learned Government Pleader referred to the decisión of 
the Hon’ble Supreme Court in the case of (1) Rura! Litigation and 
Entitlement Kendra & Ors v. State of Uttar Pradesh & Ors reported 
in AIR 1987 SC at page ‘59, wherein while considering the ecological 
disturbance caused by the exploitation of limestone deposita in and 
around the Mussoorie Hills, the ^Hon'ble Supreme Court expressed. 
concern over the disturbance of the ecological balance and damage to 
the environment and observed that preservation of the environment and 
keeping the ocological balance unaffected isa social obligation and a 
task both for the Government and every citizen, in view'of the funda 
mental duty imposed on every. citizen under Article 51А of the 
Constitution. : i 


21. Thelearned Government Pleader urged that it was not possible 
for the Court to decide asto whether a partioular tree had lost its 
productivity as ‘a result of old age or otherwise. Accordingly, the 
petitioners. and others similarly placed could be directed, to apply to 
the Collector under Section 4C of the 1955 Act, and „after à proper 
enquiry, necessary orders could be passed on such applications, keeping 
in mind the factors rolating to preservation of the environment and 
maintenance of the ecological balance. А 


Й 


22. Replying to the submissions о? the learned Government 
Pleader, Mr. Ramdulal Manna ‘pointed out from the Supplementary 
Affidavit filed on behalf of the petitioner in Civil Order No. 23(W) of 
1996, that the Egra No. 1 Panchayat Samity was inviting bida for a: 
large number of trees within its jurisdiction without any objection from 
* the State Government or its authorities, which dispelled the learned 
Government Pleader's submissions , regarding disturbance of the 
ecological balance on account of felling of trees. 


-— 
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23: Mr, Manna оланда his submissions by urging that In 
view of the provisions of Article 300A of the Constitution, no Testric- 
Чоп could be imposed 'on the petitioners. from cutting down the 
anproductive mango and other troes and replacing them with more 
productive and high yielding varieties. И 

24. Ihave given my serious and anxions consideration to the 
issues involved in theso writ. applications and tho submissions made 
in respect thereof as it affects the- world. community at large. lam, 
however, unable to accept the learned Government Pleader's submissions 
as to the applicability of the provisions of Section 4B of the 1955 Act 
to these ‚базе, 


257 For better appreciation of the submissions of tho respective 
parties, the proyisions of Sectlon 4B are reproduced hereinbelow :^ — 

“4B, Malifenarice , and preservation , of iand- -Every raiyat 
holding any land shall maintain and , Preserve such lánd in. such 
manner that its area is not diminished or its character ів not changed 
or the land is not converted for any purpose other than the purpose 
for which it was settled or previously beld except with the previous 
order in writing of the Collector under Section 4С. 

Provided that any raiyat may plant and grow trees on any 
jand held by him: within the celling-area- applicable to him and to 
his family without any previous order under Seotion 4C, if such 
land is not cultivated by Bargadar. 

А Provided further that without prejudico to the provisions of 
Chapter IIB of the Act the provisions of this section shall not apply 
to the diminution in area or the change of character of any land or 
the conversion of any land for any purpose otber than the purpose 
for which it was settled or previously - held, if euch diminution or 
change of character or conversion was. made in accordance with the 
-provisions of any law for the time being in force.” 


‚26. Section 4B of the 1955 Act imposes a prohibition to akanto 
of user, area or'character of al] lands held bya raiyat, except with tho 


. previous order In writing of the Collector under Section 4C. In these 


cases, none of the said factors are involved, despite the submissions of 


- the learned Góvernment Pleader that by cutting down the trees from 


their orchards, the petitioners were Intent upon changing the cbaracter 
and mode of user of the lands comprising the orchards, for purposes of 
construction of residential or commercial complexes. 


27. Ia my view, in such an oventuality, sufficient checks and 


` balances havo been provided for in Sectlon 4C and 4B of the 1955 Act 


to act as deterrent-in cases where the probibitions imposed under 
Sectlon 4B of the said Act are violated. 


2 Й 
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28. Anticipated change of' the. character and user of the lands ` 
comprising such-orchards, cannot, in my view, be a ground for objecting 
.to the felling of the trees belonging to the petitioners in the absence 
of any law prohibiting them from doing so. The interpretation sought 
to Бе givea by the learned Government Pleader to the- first proviso to 
Section 4B of the 1955 Act, is also unacceptable. Merely b.cause it has 
_been indicated therein that a raiyat ‘may plant and ‘grow , trees on апу 
land held by him within the ceiling area applicable to him and-his | 
family without any previous order under Section 4C, if such land is not - 
cultivated by a Bargadar, із ` no reason to assume that it- was the 
intention of the legislativo that a previous "order under Sectlon 4c 
would be required for felling such trees. “3 


„29 : The aforesaid proviso ів supplemental to‘and not in deroga- 
tion of the provisions of Section 4B of the 1955 Actand must be read: 
in the context Of the sald provisions, which prohibit the change in the 
area, user and character of the Jand in question. So Jong as tbe area, 
user and character of the land is not changed, the provisions of 
Section 4B, as also the proviso thereto, ; would not be attracted ina 
gvien саве. ~ 


м 4 


30. Then again, merely by cutting down old and uuprodüotve: 
` trees and replacing thom with new high-ylelding plants, it cannot be 
said'that the nature and character, as also user ofthe lands, was being | 
changed, so as to attract the provisions of Section 4B,.4C and 4D of ^ 
the 1955 Act, since basically there is no change inthe nature, character. 
and user of the said lands. What isa garden ọran orchard, continues 
in effect to bea garden ог ап orchard. ' { 


31. In cases, where the owners of the lands and/or the trees 
situated thereon do not themselves approach the Court, a greater 
` amount of vigilanos will have to be exercised, but that in itself cannot 
bea ground for objecting to the owner ofa "garden/orebard. or other 
land from felling, the trees 'standing thereon with the intention of ~ 

bettering the yield of. the fruit crops in question. ET 


, 32. What, however, is of some consequence and relevance is the . 
question of proservation of the environment and maintenance of tho 
ecological equilibrium. which is a duty cast upon every citizen of India ^ А 
by virtue of the provisions of Article 51A(g) of the Constitution, which ` 
provides as follows :— i 


“SIA It ‘shall be the duty of every citizen of India TOT 
-. . (8) to protect and improve the natural environment including 


forests lakes, rivers and wild life, and have compassion for living 
oreaturos." 
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VS 73. А аас responsibilty. has also a cast upon the State 
" under Article 48A of. the. Constitution which Provides as follows :— 


“48А, The’ State “shall ‘endeavour to protect and improve the, 
` environment and to “safeguard the forest and wild life’ of the 
couritry:” : . "s M ee 


- 34. Both the ойый. PEN were inserted in the Constitu- 
tion by the Constitution (42nd Amendment) Act, 1976, after the. United 
Nationa Conference on: the Human Environment. was held at Stockholm . 
An. June 1972. ^ As indicated hereinbefore, even The Environment 
‚ (Protection) Aót, 1986, аз enacted asa fall out of the said conference 


‘35. "There ia^ no doübt that à socjal responsibility has been cast 
on all oltizens to protect- and preserve the environment and want on 
. destruction ‘of. natural. resources have in ‘certain cases given rise to 
disturbancé of the ecological: pattern, causing concern to many The 
7 problem, which-has assumed serious ‘proportions all over the world, 
has caused the nations of the world to put their heads together to com- 
: bat the. headlong plunge- being | "taken- By human beings towards self ^ 
destruction by destroying’ the, environment and thereby disturbing the 
fragile ecologica! balance of; nature. JApart from holding international 
conferences and identifying areas of mutual agreement and co-opera- 
Чоп in combating the menace, individual: ‘nations, including India, have 
taken recourse: to. legislation, tuch as The Environment (Protection) 
Act, 1986, to prevent further damage to. the environment and distur- 
' bance of the- ecological: equilibrium. - E 


+, 


36. That trees are apart. of and linked to the: three life support 
systems—1) Air 2) Water and 3) Land, is admitted, by all: Trees 
purify the alr by. discharge of oxygen ‘and prevent soir erosion aad also 
protect the top-soil from "being washed away. If any of the said life-— 

: support systems are disturbed, it could have calamitous results. 


37. ” Keeping in“ mind the above factors relating to the environ- 
ment and the ecological' balance and in the absence of any express 
legislation to cover the sitnation,. certain safeguards may be introduced 

| іа line with: Articles 48A and 51A(g) of the, Constitution, во that ‘the 
citizens at large aro not adversely. -affocted by the action of individuals. 


` 38. I, accordingly, иро et these’ applications, “by directing 

that Ла all cases where a Intends to out: down fruit bearing 
“trees in.an orchard or aen ‘with tho intention of roplacing them 
with: now plants, auch feiling shall be commenced upon notice to the 
^ Collector’ of- the” district. Such notice Is to be served by the raiyat 
upon the Collector at léast fifteen" dáys before comnfencement of felling 
;ермайадк The ‘notlos shall indicate the number ‘of’ trees to be cut 
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down and shall Identify such trees ‘and shall also contain an under 
taking to replace the old or unproductive trees with new saplings, within 
- two weeks of the folling of such trees, | p 


39, It ls. however, made clear that the raiyat will not be entitled 
to out down ali the trees’ in the orchard or garden at & time, but sball 
be entitled once every two years to cut down and replace the old, 
uneconomic and/or unproductive tree or trees in the ratio of 1: 10. 
That is, for every ten trees, the potitioner will be permitted to out 
down one tree and to replace the same by new saplings within the timc 
indicated above. (Where the orchard, or garden is comprised of less 
than ten trees, the ratio will'be reduced to 1: 5 trees. In no. case 


will the'ralyat change the nature of user and character of the land asa _ 


result of such felling, without taking recourse to the provisions of 
Section 4B of the 1955 Act ` | ` 


: 40. "Upon receipt of such notice, the Collector .wl]l be entitled 
within the said period of fifteen days to inspect or cause inspectlon of 
the trees to be felled in order to ensure that such operationis not 
carried out іп contravention оѓ the aforesaid directions and the 
contents of the notice, and.to also ensure that the trees that are cut down 


o 


are, thereafter, replaced with new saplings within the stipulated pericd ~ 


and are duly looked after protected and cared for. If the raiyat 
fállsto replace the trees which have been felled within the “period 
stipulated, or if he neglects to look after and protect’ the saplings after 
+ they are planted and they are allowed to wither away, the Collector 
will be entitled to apply the provisions-of Section 4B of the 1955 Act and 


to take steps against the defaulting raiyat in accordance with the provi- ` 


sions of Section 4C and 4D thereof or under any other relevant 
. provision of law and to also ensure that such default is rectified forth- 
with by the defaulting raiyat. р E 


41. The concerned Divisional Forest Officer is directed to issue 
necessary transit pass to tho raiyat for removal of the logs and/or trees. 
that are felled. $ zog = 


42. This order will not, however, apply where for the purpose of 
improving the condition of, the: orchard/garden and the quality of the 
trees therein, it is necessary to cull and remove certain trees without 

- providing for their replacement. In such cases,a separate notice is to 
be given by the ralyat tothe Collector in this ‘behalf identifying the 
trees to be 80 removed, at least fifteen days before such culling opera- 
tiong ато commenced, and {ће Collector shall upon such notice-be 
entitled to inspect or cause inspection of the said trees witbi fifteen 
days of receipt of such notice and after suoh inspection regarding the 
gonuinencss of the саво, the raiyat will be entitled to cut down and 


~ 


` 


Li 
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П 


‘remove the said trees. ЇЇ” no “inspection ia beld within the aforesaid 
period, thé raiyat will be entitled to cut down and remove the trees in 
question after expiry of the said period , - 


43. This order will not also affect the right of a raiyat to apply 
for conversion: under Section 4B of the 1955 Act, and if any such 
application is made it is to be treated on its own merits. 

44. Thedirections contained in this judgment will be supple- | 
mental to the provisions of The Environment (Protection) Act, 1986, 
~The Indian Forest Act, 1927, The West Bengal Land Reformas Act, 1955, 

and other enactments Televant to the facta at issue in there cases, 


45. The State Government is directed to see that these directions 
are widely published so as to р them to the notice of the public at 
Jarge. 


46. There will be no order as to.costa, 


47. This order will also govern and dispose. of the following 
IRICEN: namely :— А 


Мо. 11319 (%/) of 1993 , 
No. 2492 Mw of 1994 zo nM : ' 
No. 16056 (W) of 1995 
No. 16956 (W) of 1995 
No. 18679 (W) of 1995 
No. 18696 (W) of 1995 1 
No. 18670 (W) of 1995 ў 21 
No. 18679 (W) of 1995, ` ra 
No. 18721 (W) of 1995 
No. 18722 (W)of 1995 
No 18868 (W) of 1995 э 
No. 18870 (W) of 1995 n 
. 18872 (W) of 1995 а=, o l 
No. 19374 (W) of 1995 ` 
No. 19375 (W) of 1995 - i 2" 
No. 19377 (W) of 1995 - ut 
No. 19385 (W) of 1995 | = 
No. 19391 (W} of 1995 - · > Я 
No. 19484 (W) of 1995 . IA М 
"Nos 23 to 28 (W) of 1996 RC 
Nos. 30 to 34 of 1996 
Nos. 36 to 40 (W) of 1996 
. No. 5580 (W) of 1996 . PET 
* . Nos. 6969 to 6995 of 1996 
*a б O 'No. 7387 (W) of 1996 and 
C. O. No 7587 (W) of 1996. 


"Let a plain'copy of this judgment duly counteralgned by the 
Assistant Registrar (Court), be made. available to the learned Advocate 
for the petitioners for communication and Implementation. 
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It appears that while disposing of these several matters on 17th 
September, 1996, C.O. No. 16956 (W) of 1995 and C О. No. 18670 (W) of 
1995 have bcen wrongly included in the order Let the said order of 17th 
September,.1996, Ье amended to exclude from its operation the said two 
matters, : K nu 

. 50, It also appears that C O. No 18679 (W) of 1995 has been 
mentioned twice in the order Let one.of the entries be deleted 


, 51. Furthermore, it appears that three other matters viz , С.О. 
No. 9094 (W) of 1996, С.О. No. 10911 (W) of 1995'and СО. No 18705 
(W) of 1995, have not been included in the said order. Since the said 
matters are covered by the said order of 17th September, 1996, let the 
samo be included within the scope of the said order. : 


` 52. Thus, the order dated 17th September, 1996 will also govern 
and disposé-of the following matters, viz :— EL DN 


. 11319. (W) of 1993 E 
No. 2492 (W) of 1994 А 
No. 16056 (W) of 1995 

No. 18679 (W) of 1995 

No. 18696 (W) of 1995 

No. 18721 (W) of 1995 : 
No. 18722 (W) of 1995 б - Р 
No. 18868 (W) of 1995 - + 
No. 18870 (W) of 1995 
No. 18872 (W) of 1995 p 
No 19374 (W) of 1995 * 

Мо, 19375 M of 1995 


о 
9 
Z 
o 


. 19377 (W) of 1995 ` 
No. 19385 (W) of 1993 
No. 19391 (W) of 1995 
No. 19484 (W) of 1995 
Nos. 23 to 28 (W) of 1996 
Nos. 30 to 34 (W) of 1996 
Nos. 36 to у) of 1996 
. No. 5580 (W) of 1996 
. Nos. 6969 to-6995 (W) of 1996: 
. No. 7387 (W) of 1996 S 
. No 7587 (W) of 1996 И . 
. No 9094 (W) of 1996 
C. О. No. 20911 (W) of 1995 . 
, C. O. No. 18705 (W) of 1995. "M BOG 


It is also submitted by the learned . Government Pleader that the 

' names of two of the learned Advocates appearing for the State have not 

been mentioned in the aforesaid order, viz Mrs. Anubha Mukherjee 

and Mr. Subrata Mukherjec. Let their names beincluded in the said 
order. М 


8S. K. G. 
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[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Samaresh Banerjea 


. Decision} January 3L, 1997 
Tek Lal Oo ee Petitioner 


"TE Versus 
The State of West Bengal & Ors ооо. Ө Respondents* 


Motor Vehicles Tax Act. 1979—Section 16(3), 16(5)—Natice to the 
- owner—Indicating aggregate tax payable— Mandatory— Absence of service 
—Administrative cost not payable ` 
Additional Tax and one Time Tax on Motor Vehicles Act— 
Sectlon 12(1)—Notice indicating amount of tax payable—Mandatory— 
Non service of notice—Demand of administrative cost—Not entertainable 
—-Goverpment Notification No. 14918(2)-WT dated 11th September, 1989 
—Vehicles registered in other State—Plying in West Bengal- Taxing of 
шон vehicle—Absence of provision in Ње Act—Such Government order 
valid. А 
The petitioner is the driver of the vehicle bearing Registration 
No BR-2P 1173 The said vehicle was coming to Calcutta for major 
repairs and that the vehicle was not being used for the purpose of 
carrying passengers for hire or reward. When the vehicle was seized 
no passenger was fourid on the vehicle and-at the time of seizure it was 
lying idle at Babughat. The vehicle was sewed on the ground that the 
vehicle was being plied ‘without any permit and without payment of 
road tax and additional tax, and without any effective driving licence. 
The Taxing Officer by an order dated llth August, [995 demanded a 
total sum of Rs. 1,31,345/- towards tax, additional tax, administrative 
` сові and penalty in respeot of Vehicle No. BR-ZP-1173. The Appellate 
Authority Director Public Vehicles Department, Calcutta upheld the 
said order of the Taxing Officer by his order dated 27th December, 1995. 
The petitioner challenged this order by writ petition before the High 
Court on the ground that the taxes were not'imposed in accordance 
with the provision of law. : 
The Court allowing the writ petition, 


HELD: ‘Sub-section (1) of Section 12 of the West Bengal Addi- 
tional Tax and one Time Tax on Motor Vehicles Act makes tt clear that 
on the seizure of the vehicle such a notice must be issued upon the owner 
through the driver of the motor vehicle for making payment of the amouni 
of additional tax and penalty which is due and in the notice Itself such 
amount of additional tax and penalty ls to be indicated after calculating 
auch dues іп the manner indicated under sub section (2) of Section 10. 

: : ' ' ( Para 19 ) 


*C. O. No. 2053(W).0f 1996`> . i . Е 
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The notice referred to in Section 12 (1) of the Act therefore is not 
merely a notice calling upon the owner to make the payment of addittonal 
tax and penalty without calculating the same. Sich notice ts. really in 

_the-nature of demand notice issued only after calculating the amount to 
be paid and. thereafter calling upon the owner of the vehicle to pay such 
‘calculated dues including the penalty, : { Рага 20) 


. When admittedly the statüte provides that in the notice under sub- 
section (1) of Section 12 the aggregate amount, being the calculated dues 
towards tax, additional tax together with the penalty is to be indicated, in 
the notice to be Issued under sub section (1) of Section 12 such aggregate 
amount must be indicated and the provision in respect thereof in my 


view, is a mandatory one '( Para 24 ) 


` Li $ a 

ас - The inevitable consequences ж be that no notice having been 

served under sub-section (1) of Section 12 upon the owner.of the aggregate 

amount, the question of fatlure of the owner to pay such aggregate amount | 

and therefore becoming Hable to pay the administrative cost being:209/ 

of the aggregate amount under sub section! 6) of Section 12 of the addı- 

Honal tax Act does not and cannot arise Since no notice was ever isiued 

Indicating the aggregate amount under sub section (1) of Section 12 

the provision of ‘sub-section (6) of Section 12 of the said additional tax 
Act із not attracted at all. is | - ( Para 27 ) 


It will appear from the provisions of the West Bengal Moter . 
‘Vehicles Tax Act, 1979 shat even under sub-section(5) of Section 16 1n the 
case of seizure of ‘vehicle under sub-section’(3)-of Section 16 it is incum- 
bent upon the Taxing Officer to issue a notice upon the owner through the 
driver indicating the agreement amount which the owner is required to 
pay to the Taxing Officer within the stipulated date and only when such a 
notice ts served indicating the aggregate amount calling upon the owner 
to pay the same and the owner falis to make such payment, the obligation 
of payment of the administrative cost being 20% of the aggregate under 
sub-section (5)(f, of Secilon 16 of the. Act arises and not otherwi1'e. 
Ка . : ( Para 30 ) 


» Since no such notice was issued “by the respondents under Sec- 
хоп 16(5) of the West Bengal Motor Vehicles Tax Act, 1979 andjor 
under Section 12(1) of the additional tax Act, the respondents therefore 
„had no jurisdiction to assess such administrative cost being 20% of the 
i aggregate amount under either of such Act = | ( Para 31 ) 
- The respondents will be entliled to follow the guidelines Indicated 
in the Government order dated 11th September, 1989 and éth October, 
- -1990 for payment-and assessment of additional tax and Motor Vehicles 
Tax by motor vehicles registered in other State and being plied illegally 
without permit in West Bengal. © - `1 (Para 37) 
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С In absence of any statutory Provision 10 deal with éuch a situation 
Government „order сап be issued for supplementing and filling up of the 
gap In the statutory provision although certainly it can never override 


the statutory provision, , ( Para 41) 
Mr. B. N. Singh and Mrs, Sanglta Das Gupta TE for the Petitioner 
Mr..Samrat Sen and Amitabha Mitra: $ U 

ó i nO for the Ashok Leyland Finance Ltd. 


Mr. N. T. Khan P . Pa Sen ай Jor the Respondents 


The judgment of the Сопг was as follows :— 

Inthe instant writ application the petitioner has cballenged the, 
erder dated 11th August, 1995 passed by the Taxing Officer demanding 
the total айп of Rs, 1,31,345/- towards tax, additional tax, administrative 
cost and. penalty in "respect of vehicle No BR-2P-1173 as also the 
appellate order dated 27th December, 1995 passed by the Director, 
Public Vehicles” Department, Calcutta being the Appellate Authority 

7 upholding the aforesaid order of tbe taxing officer. 


2. . Admittedly the vehicle in the instant case bearing Registration - 
No. BR-2P-1173 was seized on 16th December, 1194 on the ground that 
the vehicle was being plied without any permit and without payment of 
road tax and additional tax and without any effective driving licence. 


3. The petitioner who is the driver of the said vehicle claims іп the 
writ petition that the sald vehicle wascoming to Calcutta for major 
repairs and such vehicle was not being used for the purpose of carrying 
passengers for hire or reward’ acd when it was seized admittedly no 
Passenger was found. on the vehicle and at the time of seizure it was 
lying idle at Babughat. On lith August, 1995 the taxing officer assessed 
Rs. 1,10,000/- as tax and additional tax,, which according to the 
petitioner was unwarranted to thelaw, andthe same was published in 
newspaper on Sth April, 1995 which according to the petitioner came to 
be known to him subsequently. The petitioner once moved this Hon’ble 
Court under Article. 226 on an earlier occasion before the Hon'ble 
Mr. Justice Mitra and the writ application was rejected on 29th March, ^ 
1995 by His Lordship with the observation.tha- the proper course for 
the writ petitioner, was to move before the Criminal Court for redress, 
but no observation was made by: His Lordship on tho merits. The 
petitioner thereafter filed an application before the Chief Judicial 
Magistrato, 24 Parganas (South), Alipur being Criminal Case No. 185/95 
upon notice to the taxing officer; but such application was dismissed 
in limini by the learned Magistrate on the view that the Court cannot 
of its own start a prosecution as no complain or report was filed before 
‘the taxing officer under Section 19 of. the West Bengal Motor Vehicles 

iai н, 


towards administrative cost. 


4 
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Act. In the mean timé As the aforesaid vehicie was sought to be sold by- 
public auction.by the respondents the petitioner once again moved this 
Hon'ble Court, (nter айа being С.О. No. 9719 (W) of 1995 praying for. 
the release of vehlcle after payment of 1/52% of the annual tax of 
road tax and for setting aside the order of sale The aforesaid -writ 
application was disposed of by Satyabrata Sinha, J by an order dt. 29th ` 
August, 1996 after hearing all the partios by- directing that the petitioner 
willappear before the taxing officer and may also file an-objection and 
produce all the documents and the. taxing officer after hearing the - 
application would pass an appropriate „order in accordance, with law. 

„Tt was further directed that in any event if any tax is assessed by the: , 
taxing officer, the petitioner may question legality and/or validity 
thereof before'the appropriate forum. Liberty was also granted to the 
respondents to send a prosecution report to the concerned’ Court in the 
event itis found that the petitioner has committed any offence under . 
the provision of Motor Vehicles Act or any other law for the time being 


in force. po "E . 


р 4. The petitioner thereafter appeared before ‘the taxing officer - 
who after hearing the potitioner has passed the impugned order. 


5 It will -appear from the order passed by the taxing officer. 
dated Ilth August, 1995 that relying on the Government order 
No. 16887-WP dated 8th October, 1990 the taxing officer has held that 
the vehicle in question is Hable to pay additional tax for 17.weeks as it 
has been seized without proper documents for plying He has further- 
held that as the owner failed to “рау the dues within 30 days from the. 
date of seizure he became liable to pay “aggregate amount” which is 
double the amount of tax plus penalty and he was further liable to pay 
administrative cost at the rate of 20% of the tota] dues as he falled to 
make payment ‘of the aggregate amount Ву the said order the taxing 
officer assessed additional. šum -of Ra. 34,653.80 as additional tax for 
17 weeks ; sim of Re. 1830.50 towards tax for 17 weeks ; Rs. 21,890.83 


6 ` The petitioner prefered an‘appeal against tbe order.conteriding, 
inter alia, that .the vehicle in question is liable, to pay under Sec- 
Чой 4(2) (B) of the West Bengal Motor Vehtcles Tax Act, 1979 at the 
rate of 1/52% per week in a, year which would amount to Rs. 1346.00 
per week-plus Rs. 30/- per seat which would am »unt to Rs. 5632.00 there 
being 52 seats tn a vehicle and further maximum amount of penalty 
which cannot exceed Rs 1750 00 under Section 6(2) of the said Act and 

_ accordingly the assessment mado by the taxing officer was wholly illegar. 
It was also contended that the taxing officer could not have relied upon 
the aforesaid Government order. and charged such tax for a period of * 


\ 
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17 weeks Inasmuch as such Government order cannot have force of law: ' 
and cannot override.the Act and the Rules. It was also specifically 
contended, infer alia, that as no notice under Section 5 of the said Act 
was never issued, therefore no aggregate amount and therefore no 
penalty or administrative cost could have been charged. 


7. The Appellate Authority by an order dated 27th December, 
1995 has upheld the order of taxing officer and has rejected the afore- 
said contention of the Petitioner that the aforesaid Government order 
cannot be relled upon and no such notice was issued under Section 5 of 
the sald Act; The Appellate Authority was of the view that the 


Government order had also the force of law and in the seizure list itself 
such a notice was given. r ^ 


8. It will thus a»pear that in the present caso [t is not disputea 
at al! that the vehicle in question which was registered 1n Bibar entered 
in West Bengal ара when it was seized admittedly on the date of seizure 
it had neither any permit nor any document showing payment of any 
tax or additional tax. | { 


9. The learned Counsel appearing for the petitioner does not 
dispute that tho petitioner is liable to pay tax as well as penalty under - 
the provision of West Bengal Motor Vehioles Tax Act, 1979, But his 

‚тап contention against the order of assessment of the taxing officer 
as also tbe order of the Appellate Authority is that such assessment of 
tax 18 бо be made by ‘the taxing officer as per the provision of the West 
Bengal Motor Vehicles Tax Act, 1979 in exercise of his power under the 
said Act applying his own mind .and in-the matter of such assessment 
ho cannot be guided by the aforesaid Government order dated 8th 
October, 1990 whereby it was directed, tnter alia, that a vehicle of any 

“other State seized within the State for plying without permit and 
relevant documents will be assessed tax for 17 weeks. 


10. It is the contention of the learned Counsel appearing for the 
potitioner that such order being an executive instruction cannot override 
the Act. It is also the speciflo contention of the learned Counsel 
appearing for the petitioner that the question of. penalty or administrative 
charges cannot arise as admittedly after seizure of the vehicle no notice 
as contemplated under Section 12 of the West Bengal additional tax - 
and one time tax on Motor V:hicles Tax Act, 1979 (hereinafter referred 
to Additional Tax Act) was issued' to thé owner calculating the dues and 
therefore the question of payment of administrativo cost being 20% 
of the aggregate amount under sub section (6) of Section 12 cannot 
arise. It has been further contended that it will appear from the 
appellate order itself that although such point was raised before the 
Appellate Authority he faied and neglected to decido such question - 


properly. и 


Ра 
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баз. Mr. Khan appearing for the respondents on the other band bas 
contended, inter ála, that no rule having been framed under the West 
Bengal Motor Vehicles Tax Act, 1979 and ће ` aforesaid Additional Tex . 
Act as yet to deal with such a situation and the Act also being silent on 
the question as to how In a situation like this, namely, when the vebicle 
of another State is plied in West, Bengal without valid papers, the tax 
will, be аваовзей such a Government can certainly supplement the Act and 
fill up the gap. i 


12. Itisalso sought to be contended by Mr. Khan that in the 
seizure list itself such a notice as referred to under Section 12 of the 
sald Additional Tax ‘Act was given and therefore no further notice was 
called for. - - E $ 


13. The-questions therefore which have come up for determina- 
tion before this Court in the instant case asto whether the aforesaid 
Government order dated 8th October, 1990 can be said tQ be supple- 
menting the statutory provisions of the West Bengal Motor Vehicle Tax 
Act and the Additional Tax Act or overriding the same and whether the 
direction contained in the seizure list itself to pay tax and additional 
tax can be said to be the notice under Section 12 of the Additional Tax 
Aot and consequently the petitioner is at all lable to pay the adminis- 

/ trative cost being 20% of the aggregate amount under Section 12(6) of 
the said Additional Tax Act. id 


14 I propose to deal with the aforesaid second question first. 


15. In tho seizure list in question there isa rubber stamp which 
is not very legible, but it appearsto be tothe effect "the R O. 18 
directed to pay tax and additional tax within 30 days {тош this date". 


16 Itis- claimed by Mr.Khan that such endorsement -is the 
notice as coatemplated under Section 12 of the sald additional tax 
Act and as the same was not paid, the reapondents were certainly 
entitled to realise 20% of the aggregate amount as adminlstrative cost 
under sub-section (6) of Section 12 of the additional tax -Act. Under ` 
Section 3 (1) of the sald Additional Tax Act every person who owns 
or keeps in his possession or contro] any motor vebicle as described in 
Schedule 1 ahall pay the additional tax at the rate specified against such 
vehicle in the said schedule. Under the proviso to the said section in . 
the case of a motor vehicle registered outside West Bengal and which is 
used or kept for use in West Bengal temporarily, additional tax shall be 

-payable for every week or part thereof for which the motor.vehicle 1s s0 
used or kept for use in West Bengal, at the rate of one fifty second part 
of the additional tax payable for the усаг. Sub-section (2) of Section 10 
of the sald Act makes such an owner or possession of а vehicle lable 
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- ш. the event of failure to pay addtional ta tax within the prescribed period, 


-in the manner indicated in Clauses ( (aya and e thereto, which | are quoted 
hereunder :— ` 


ST 
P 
nen ` 


‘ «10, (2) When the rogistered- owner of a motor vehicle ог the 

person legally in possession ofa motor vehicle as aforesaid fails to 

, make payment of the additional tax or one time {ах as may be due 

-.^' bÝ the date on which it becomes payable; he éhall be liable, beyond 

-the grace period mentioned hereinafter, in. this корена 10 таке 
Payment of the tax in the manner as follows ;— i 


- (a).. there shall be : a grace period of fifteen days for payment of 
the additional tax or one time tax from the date on which: it becomes 
payable; 3. >р . 


'(b) after the period as: кый ів over, the герівіегей owner 
‚ of the motor vehicle or the person legally in possession of the motor 
vehicle, as: the cass may be, shall, for the delay for payment of 
additional-tax or опо time tax,, be а. to pay penalty at the 
following rato :— 


(0 for the delay upto fifteen ‘days aftor the expiry 
`. of the day on which the additional tax" or one nil. 
time tax becomes payable. 


(ü) for the delay from sixteenth day to forty- fifth day 25% of the 
~ , after the expiry of the day on which the addı: tax payable 
„tional tax or one time tax becomes payable. + 


(ili) for the delay from forty-sixth day to seventy-fifth 50% of the 
„day after the expiry: of the day on which the -tax 
additional. tax or one time tax becomes payable. payable 
*(iv) for thé delay for more than seventy-five days after the amount 
the expiry of the day on which the" additional tax equal to 
or one time tax becomes Payable. ш А the amount 
Sou - : of the tax 
D. i e - Я . payable. 


5 


f 


“17. "Under Section ай of the iid Additional Tax wheroin 
respect of any motor Vehiclos- іс is detected that the additional tax 
under Section 3 or Section 4 ог onetime tax under Seotion 9 is 
leviable but the owner of such motor vehicles has failed to make 
' payment of such tax in accordance with the provisions of the Act, 
the motor vehicles shall be liable to seizure by the authority detecting ` 
the default and the total additiona! tax together with the ‘penalty under 
Clause (b) of sub-section (2, of Section 10 shall be recoverable from 
such owner. a 


` e * 
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18. Sub-secilon (1) of Section 12' provides that upcn seizure of 
motor vehicles under Section: 11(1) of the additional tax, the Officer 
other than the Police Officer, who seizes the motor vehicles shall 

: {апе a notice upon the owner through the driver of the vehicle ` 
" to make payment to the Taxing Officer of fhe area in- which the 
motor vehicle is seized of the dues calculated at the rate specified . 
in Clause (b) of sub-section (2) of Section 10 of the Act within ~ 
"30 days. from the date of detention or of double the amount of the 
‚ total additional tax together with penalty under Section 10 (hereinbe- 
fore referred to as the aggregate amount) within the further period . 
of 15 days as tbe case may be. i 


19. Sub-seotion (1) of Section 12 ofthe Acttherefore makes it 
clear that on the seizure of the vehiclé such a notice must’ be issued 
uponthe owner through the driver of the 'motor-vehicle for making 
payment of the amount of additional tax and penalty which is due and 
in the notice itself such amount of additional -tax and penalty is to be 
indicated after calculating such dues in the manner ‘indicated under 
sub-section (2) of Section 10. , : 


~ 20. The notice réferred (о in Section 12(1) оѓ. tbe Асі therefore ів 
- not merely a notice calling upon the ownor-to make the pay ment of 
additional tax and penalty withont calculating the same. Such notice 
' is really in the nature of demand notice issued only after calculating the 
` gmount to be paid and ‘thereafter -calling upon the owner of the vehicle 
_to pay such calculated dues including the penalty. The language of 
sub-section (1) of Section 12 also makes it clear that when by such notice. 
the owner of the vehicle isto asked to pay the ‘aggregate amount” — 
being doubled the amount of total additional tax due together with the 
_ penalty under Section 10 of the Act, such amount has to be indicated in 
the notice, which 1s referred to in such sub-section as aggregate amount 
after due calculation and calling upon the owner to pay such aggregate 
“amount. The failure of the owner to make payment of such aggregate 
amount attracts the provision of sub-section (6) of Section 12 under 
which the motor vehicle shall be sold in auction unless the owner pays 
to the aggregate amount together with 20% thereof as administrative 
costs. But such aggregate amount can be known to the owner only 
when tho same is intimated to him by issuing aforesaid notice as 
provided for In sub-section (1) of Section 12. Ё р 


№ 21. In the instant саво admittedly no such notice was ever issued А 
to the petitioner ог. ѓо the owner indicates such aggregate amount, 


22, Although Mr. Khan has strenuously argued that such endorse- 
ment on the seizuro list was sucha notice within the meaning of. 
sub-section (Г) of Section I2 and it appears both the Taxing Officer as 

ON <А Ж 
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wellas the Appellate Authority were also suffering under the same ` 
Impression, such contention is wholly misconcelved. Even assuming 
, such a'notice can be endorsed in the’ ‘seizure list itself, admittedly in the 
. sald endorsement on:the selzure list, no, amount‘ was indicated tberein 
being the calculated dues towards tax and ‘additional tax and penalty or ' 
the aggregate amount within the meaning’ of sub- section(1) of Section 12. 
In such endorsement it is merely stated that the ‘owner is to pay the tax 
and additional tax within 30 days. Such endorsement therefore cannot 
certainly be treated, as a notice under sub-section @) of Section 12. 


6 


23 Itis now well-settled because of repeated pronouncement by 
* our apex Court that whena statute prescribes a particular proceduro, 
the samo: must bo followed or not at all. 

24 When admittedly the statute provides that In the Nodes under 
sub-section (1) of Sect'on 12 the aggregate amount being the calculated 
dues towards tax, additional tax togethor with the penalty is tó be indi- - 
cated; in’ tho notice'to be issued under subssection (1) of Section 12 such 
‘aggregate ‘amount must be indicated and’ the proyision in рей thereof 
B my view, isa mandatory one. i 


-45. I am further of tho view that such a nodos annot be endorsed 
‘In the seizure list inasmuch ав the seizure list has to be issued imme~ 
. diately on the seizure of the vehicle under Section 12(5) of the Act and 
` such a notice under, sub-section 0) of Section 12 can be-issued indicating 
the aggregate amount only after calculating the dues and the penalty at 
the-rate indicated under sub-section (2) .of Section 10. That a compa- 
rison of sub-section(1) of Section 12 with: sub-section (5) of Section 12 of 
the Aot will clearly indicate that the purpose and scope of such notice is 
completely different from a seizure list. - 


` 26. .The contention `of ‘the’ кие» therefore the aforesaid 
endorsement on the seizure list i$ 4 notice under sub-section (1) of 
Section 12 of the sald additional’ tax 18 wholly misconceived and the 
same is rejected. А | ких " 


27. The inevitable:  éonsequences will be that n no notice having 
been” served under sub. .gection,(1) of Section 12 upon -tho owner of the 
"aggregate, amount, the question of failure of the owner to pay such : 
aggregate amount 'and therefore becoming lablo to pay the administra- 
tive cost being 20% of the ageregate amount under sub-section (6) of 
‚ Ssotion 12.of the additional tax Act, does not and cannot arise Since 
.no notice was ever issued indicating’ the aggregate amount under sub- 
“section aj of Section i2, the | provision of sub-section (6) of Sectlon 12 

of the said additional tax Act. is not attracted at all. 


n ` re D s x 
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28. Similarly ünder Seotlon js (а) of the West Bengal Motor - 
Vehicles Tax Act, 1979 after seizure of the, vehicle under sub-section (3) ~ 
of Section. 16 for. non-payment of tax. a notice must bé issued tothe — 
owner through the driver of the vehicle requiring him ‘to pay the , — 
‘aggregate. amount to the taxing officer within the- period’ of 30 days 
_from the date of such seizure and, produce before him the document of 
' г such payment. In case of fallure . of the owner to рау such aggregate З 
amount after recetpt of such notice ~within’ the atipulated period, under 
sub-seotion(5Yf) of Section 16 of the said. Act, a notice shal} be published 
In atleast two newspapers specifying the date on which -the -motor- 
vehicle makes payment of the .aggregato- amount, plus 20%, thereof as 
administrative costs. 


: 29. Although such айтыр amount has not. bien defined: = 
‘sub. scotion(3) of Section 16 of thé said Áct'makes it clear. such aggregate р 
-amount will-be the amount of tax due and penalty under the said Act. 


5 30. It will thus. appeat even from aforesaid provisions, of the E 
West Bengal. Motor .Vehicles Tax Act, 1979. that. even under sub- 
section (5) of Section 16 in case of-a seizure-of vehicle usider sub: 

`  aectlon (3) of Section 16 if 15 incumbent upon the taxing officer to issue | 
a notice upon the owner through the-driver Indicating the..aggregate 
amount which the owner із required to pay to:the taxing officer within 
the stipülated date and. only, when sucha notice is served indicating the 

-aggregate amount calling upon thé owner to pay tbe same and the owner, 
fails to make'such payment, the obligation of payment. of administrative . 

сон being 20% of thé aggregate under sebsreetion(oX) of Section 16 of 
- the Aot arises and поб otherwise. 


31. Since no such noticó was lisued by! the respondent дё 
Section 165) of the West Bengal -Motor Vehicles Tax Act, 1979 and/or 
under Sectlon 12(1) of the aforesaid additional tax Act, tho respondents 
therefore had no jurisdiction to assess such administrative cost being ^ 
20% of the aggregate amount under elther of such Acte сз үз om rans 


32. .Ithas sought to be ёо contended by: Mr. Khan that even it in 
' aforesaid endorsement on the seizure list such aggregate amount might 
- hot have been indicated, the owner .of the vehicle маз asked to appear 
before the taxing officer ona particular date which. the owner failed to 
“do and had the owner appeared before tho taxing officer on tho’ said E 
date,. sies come to know... " e rould have above such aggregate amount, : 


А - 83. The  aforesald cóntentlon 1s not at all tenable. , 

Эа ‘ 34. Tho aforesaid provision of Section 12 of the ва additional 
tax Act and.Section 16 of tho West Bengal Motor Vehicles Tax Act, 
1979 puts an obligation Upon the: ‘taxing officer to igrue such a notice 


» 
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after seizure of the vehicle indicating thereunder the aforesaid aggregate 
amount. As pointed out héreinbefore the aforesaid provisions of the 
said Acts having clearly provided as to how such notices are to be 
Issued, the respondents were bound to issue such notice in the said 
manner and they cannot adopt a procedure different from one preacribed 
Under the aforesaid provisions of the Act. f 


^ 35 .Itis also to be noted that it is not ‘even the case of the 
respondenta that after the petitioner failed to appear before the taxing 
Officer on the date fixed for the samo, a notice was issued to the owner 
indicating therein the aggregate amount as provided for in the aforesaid 
provision of tho sald Acts. * 


36. This takes us to the next question raised by the writ petitioner 
namely that in tho matter of assessment of such tax the respondents 
could not have been guided by the aforesaid Government notification 


being No 14918(2)-WT dated 11th September, 1989. . 


37. After considering the respective submission of all the parties 
on such point І am of the view that the respondents will be entitled to 
, follow the guidelines indicated the aforesaid Government ‘order 
' dated lith September, 1989, and 8th October, 1990 for payment of 
assessment of additional-tax and Motor Vehicles Tax Act by Motor 
Vehicles registered in other State and being plied illegally without 
permit in West Bengal. - ^ 2 


38. Itis worth noting in this connection til! date no rule has 
been framed either under the West Bengal Motor Vehicles Tax Act, 1979 
on under the sald additional tax not relating to the manner in which the 
tax hasto be assessed in case of a motor vehicles registered in another 
state, but plying within the State of West Bengal illegally without 
payment of tax and without even permit. Proviso to Section 3 of the 
said additional tax Act lays down that-in case of motor vehiole regis- 
tered outside West Bengal and which is used or kept for use in West 
Bengal temporarily; additional tax ahallbe payable for every weck or 
part thereof for which the motor vehicle is so used or kept for use in 
West Bengal at the rate of one-fifty second part of the additional tax 1 
payable for the‘ year. Sub-section (2)(8) of Section 3 provides thata 
motor vehicle car or omnibus registered as a non-transport vehicle in 
any state other than the West Bonga? and plying1n West Bengal on any 
special occasion, seasonal business or any particular temporary need 
shall -be liable to pay additional tax at tho rate specified under the 
‘heading “А. Motor Vehicles for carrying passengers not plying for hier” 
"in Schedule (1). БА DR 

39. -It will thus appear from the aforesaid Section 3 that under 
such section a situation was contemplated by the legislature where the , 


\ 
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vehicle roglstored in a state outside, the West Bengal but. [Р used t or. 
kept for ase in West Bengal temporarily or has come to on any special ' 
occasion, seasonal business'or particular. temporary need, , possesses a - 
permit whether permanent or temporary. The provision: of the Act 

` thereforé appears to be silent in such -a caso when a vehicle registered: 
outside the West Bengal enters the West Bengal illegally without any 
permit and is used in West Bengal. Itis to deal with ,süch.a situation 

. the aforesaid administrative guideline has been issued.- 


40. It may be noted that it has been ` provided inthe aforesaid 
Goverament order dated 11th September, 19:9, inter alla, that in . case 
any such motor vehicles being а omnibus or goods carriage is found ' 
to be plying withoüt any valid permit and without payment of addi- 
tional tax, requisite amount.of additional tax calculated fora minimum 
period of 17 weeks shall be recoverable -from the owner of the said _ 
veblcle from the date. of detection. - The Government order 
No. 16887- WT/6M-42/89 dated 8th October, 1990 clarifies that motor 
' vehicle tax under the 1979 Act shall also be realised for а minimum 

period of 17 weeks in respect ofa vehicle registered outside the West 
Bengal and -found plying within the. West Bengal without- any -valid 
permit and without payment of tax together with usual penalties. 


‘dl. In absence of any, statutory -provision to deal with such a, - . 


situation- Government order `сап bo issued for supplementing апа 
Alling up of the вар іп tho statutory- provision пеш кш it сап 
never override the statutory provision., 


~42. Under such circumstances Iam of the view that the respon- 
dents did not illegally by following the aforesaid guideline in the 
matter of assessment of such tax. И 


43. Тһе aforesaid provision contained in the aforesaid ОТРЯ 
forcharging tho requisite amount оѓ tax forthe minimum .period of’ 
17 weeks does not also appear to be arbitrary inasmuch. as. it is 
obvious that by the aforesaid provision the State Government order is 

-merely creating a presumption that-the vehicle which. has entered the 

Siate-of West Bengal illegally has been plied for 17 weeks that ів the 
maximum period for which a temporary pormit can be granted to 
discourage such wrong doef. 


` 44. - It will “however - bo open to tho owner ofa vehicle to nidify ; 
ina ‘partioular caso the taxing officer that the vehicle is being used in- 
West Bengal for lesser duds by producing evidence and to rebut 
suoh presumption. 


, 48, It is however not clear from -the impugned order of the 
taxing officer what із the basis of his calculation in respect of additional 
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tax for 17 weeks and tax for 17 weeks being the sum of Ra. 34,803/- 
and Rs. 850,30/- respectively. 


46 The aforesaid guideline of the said Government order that 
tax or additional tax payable should be realised In such a case for the 
minimum period of 17 'wecks would mean the amount of tax or addì- 
tional tax аз the case may be first has to bo calculated after determining 
whatis the tax or additional tax per week would be leviable under 
Section 3 of the Additional Tax Act and thereafter to calculate the total 
amount of such tax payable for 17 weeks. 


47. Unfortunately the calculation appended in the order by the 
taxing officer does not indicate anything at all as to the basis and 
manner of calculation but merely the total amount and therefore It is 
not possible for this Court to ascertain on what basis such amount has 
been assessed. : 


48. That apart the calculation made by the taxing officer ав to | 
the aggregate amount and administrative charge also ex facie erroneous. 
` As pointed out hereinabove, a notice under · Section 12(1) of the Addi- 
tlonal Tax Act and onder Section 46(5)(a) of the West Bengal Tax Act 
never having...... issued indicating the aggregate amount to be paid, no 
administrative charge and aggregate amount can be claimed. 


49. That although much has been submitted on behalf of the 
petitioner as to the failure of the respondents to send the report to the 
learned Magistrate as to the offence committed by tho petitioner the 
provision of the Act makes it clear that notwithstanding power of the 
respondents to prosecute such an offender, they arc also entitled to 
realise the tax and penalty andit willalso be open to them to pursue 
both the remedies or any one of them. 


50. Itis to be placed on record that M/s. Ashok Leyland Limited 
claiming Itself as the financer ofthe vehicle has intervened in this case 
and has claimed that the vehicle -was given to Saroju Prasad Singh on 

„hire, but the ‘agreement was terminated for non-payment ; but even 
thereafter he failed and neglected to handover the possession of the : 
vehicle to the said financer for which ...... filed Title Suit No. 3137/94 
in the City Civil Court for referenco of the dispute to arbitration in 
terms of the agrecment and in the said proceedings on the Inter locutory 
application made by the said financer under Section 41(3) of the arbi- 
tration Act, 1940, the Court has appointed a receiver on ist October, 
1994 with a direction upon him for taking possession ofthe vehicle. 
It has been further contended that immediately on coming to know of 
the seizure of the vehicle by the present respondents on the application’ 
‚ thesaid flaancer, an order has been passed by tbe learned Chief Judge, ' 
City Civil Court dated 16th November, 1995 by directing that in case 
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motor vehicles department did not require the vehicle to be detained in 

` thelr custody for whatever reasons the possession thereof to bo given to 
tho receiver unless there may be some other order by a suporton 
authority. 


51. It has been prayed before this Court by said financer that in 
the oVent this Court direct release of the vehicle, the same may be made 
in favour of the said receiver. 


52 Such matter however, is really beyond the scope of the 
present writ proceeding. 


53 Since the vehicle , registered in Bihar, admittedly was seized, 
for plying in West Bengal without any permit and without any payment 
of tax, the respondents certainly are entitled to'assess tax and penalty 
in accordance with law in respect of the said vehicle and can also 
prosecute the offender for committing such an offence under the afore- 


said Acta. А ` i 


54, Since this Court has now found for the reason stated above 
the assessment has not been made correctly and is now sending the 
matter back to the taxing officer for assessment of tax and penalty 
afresh, the amount of tax and penalty which shall be assessed must be 
~ paid in respect of such vehicle, whether by the petitioner or by the said 
flnancer who claims to be the owner of the vehiole now for termination 
of the agreement or by the receiver and the receiver will be entitled to 
take possession of such vehicle only after such tax and. penalty to be 
assessed before the taxing officer i is paid. 


' Tho writ application therefore succeeds, The impugned order of 
assesament made by the taxing officer dated August 11, 1995 ав also the 
appellate order dated December 27, 1995 аге therefore set aside. The 
matter із remanded back to the taxing Officer for reassessment of tax 
and penalty in the light of the present judgment and in accordance with 
law after giving a hearing to the petitioner and after as:essment of such 
tax and penalty and payment there of whether by the petitioner or by the 

- financer, the vehicle in question will be released in favour of the said 

receiver appointed in the said suit. Itis however made clear that in 
the order of assessment the taxing officer must disclose in details the 
particulars of tax, basis of calculation of tax and additional tax and 
penalty in respect thereof and such reassessment of tax and penalty 
shall be made after giving suoh hearing positively within two months 
from the communication of this order and after such assessment is 
made, the same would be communicated forthwith. 


, There will be no order as to coats. 
S. K. G. 


gre 
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ME E [ CIVIL- APPELLATE JURISDICTION ] 
ed ч те Mr Samir Kumar Mookherjee, Acting Chief Justice and 
i Mr. Justice Barin Ghosh 


4 


н 2 Bo X ‘Decision : - April 4, 1997 ` 
"S / Director of Personnel, National Airport er c 
Aene & Ors. ; : м Appellants 
; Versus 
Dipak . Acharyya & Anr. ~ RET t... Respondenti* 


-Rules for reservation for Scheduled Caste and Scheduled Tribes in 
Services — Rnle 3—No gap should be left in roster—Roster not. filled up 
in accordance with rules—Irreguisrities in "the maintenabee.of such rogter 
— Case of the’ petitioner have been ulideniiably prejudiced. 

Service matter—Name sponsored by Employment Exchange—Falis- 
ted in panel—No justification for ignoring his claim for appointment. 

On request of the National Airport Authority, Calcutta Region, 
the local Employment Exchange, Dum Dum sponsored the name of the 
writ petitioner for appointment in the post. of Junior Office Assistant. 
The appellants invited "the appellant, for interview anda panel was 

. prepared: in which. the’ position of the '"wrlt petitioner was 9. The 
appellants gave appointment to Serial Nos. 1 to 8 and one candidate 
-whose position was 18th in the panel; As the writ petitioner was not 
appointed he challenged such action on the ground of discrimination. 
The ‘contention on behalf of the appellanta was that this candidate in 
Serial No 18 was а Scheduled Casto -candidate and according to the 
roster maintained the appellants were bound to appoint this candidate 
. according to rules. The Tria) Judge;however allowed the writ petition 
_ directing the appellants to give appointment to\ the writ petitioner. 
"The: appellant preferred appeal before -tho Division Bench challenging 
.- this décision. 


"Dismussing the appeal the Court, Y 


"HELD: If the concerned roster had been filled up In accordance 
with the sald Rule; then’ more than one post would have remained avallable 
for being filled. up by the writ petliloner, "Therefore, there 1з no justifica- 
tion to” give preference to the person in 18th aoro over the petliloner, - 
who was in the 9th position." ( Para 11 ) 


Me, therefore, concluded on " careful examination of the roster in 
the perspective of the averments made im the petition and the supple- 


“mentary affidavits filed from time to time and we are constratned to 
observe „that the roster has not been maintained in the desired manner, 


“Е. М. А, Т. No. 3778 of 1996 
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In ihe first place, the ‘reserved position brought оре could коё 
“Justified with proper - -materials ; secondly, there have been, alteratlons 
In the roster, which appeared 10 be Inconsistent and inexplicable, in 
some cases. There are irregularities in filling up both the direct and 
reserved positions Їп the roster. Leaving aside all other trregularities, 
the present petitioner's case appears to have been undeniably prejudiced 
by filling up the position’ of direct recrulis with persons of Reserved 
~ category and in leaving gaps іп the roster. In » filling up vacancies 
immediately before the petitioner, the seriality has not been maintained 
and some earlier уасапсіез have been kept unfilled though the positions 
thereafter immediately preceding the petitioner have been filled up 
'Тһе Justifications advanced tn ‘the supplementary affidavit in- regard 
thereto аге no justifications at all and п any event unsupported by any 


. material on record. < i ? ( Para 12) 
Mr. Tapas Banerjse and Vinoy Mishra © ...... fo or the Appellants 
Mr. Partha Sengupta, B. R. Neogy and 

B.N Roy ae. €^ б, for the Respondent 


The judgment of the Court was as follows : — 
| Mookherje, А. C J.: This appeal is directed against the 
‘judgment and'order ofa learned Single Judge of this Court-dated 15th 
October, 1996; passed in Civil Order No. 14337 (W) of 1991, whereby ` 
the learned Single Judge:disposed of the writ petition e giving. the 
following directions :— 


“I am of the view that because the fii have given 
appointment to persons whose names wore not in the panel without 
consıderiùg the petitioner’s case and without offering any appoint- , 
ment to the petitioner and that too after the validity period of the 
panel lapsed. In all rareness, the petitioner should be offered 
appointment i in respect of the vacant post, in a post which’ has been 
directed to be kept vacant. When the appointments have already 
been made In an illegal and irregular manner the Court should not 
ordinarily Interfere and accordingly I. do not intend to interfere 

. with this appointment even though the same has been appointed 
illegally in the manner indicated above. But, in order to restore 
the . fundamental rights guaranteed to the" petitioner under 
Articles 14 and 16 of the Constitutlon In tho vacant post, the peti- 
tioner’s case for appointment should be consldered as the mero 

- selection does not confer any vested right for appomtment but 

7 certainly it gives a right to be considered for appointment and the” 

' appointing authority cannot ignore the select panel and nor.to decline 
to make appointment from the panel, bat from outside, and by not 
following the position in the panel. p. UP % 

у ў 
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Nee the respondents аге üiceofed to act accordingly." 


-> 2. The private ‘respondent before us, Shri Dipak Acharyya, 
approached this Court by filing the writ petition, on which the order 
under appeal was passed, , seeking a mandate upon the appellants before 
, :U$to appoint him in the post of Junior Office’ Assistant of the National 
Airport Authority, Calcutta region. -` ~“ 


. «+ 3. lt'appears that on the request of the National Airport 
Authority, Caloutta region, the local Employment Exchange, Dum 
Dum, sponsored.the name of tho writ petitioner for appointment in the 
poat of Junior Office Assistant. The appellant, thereafter, invited the 
writ petitioner for an Interview, whicb took place on 15th January, 1988 
and immediately thereafter a panel was prepared. The name ofthe 
writ petitioner featured in position No. 9 on that panel. The appellants 
gavo appointments to the candidates from Serial Nos. 1 to 8 and also 
, onecandidate whose position ^was 18th in the panel. They, however; 
did not appoint the writ petitioner whose position was 9th in the panel. 


4. In the writ petition, the writ petitioner challenged this 
‘discrimination. In addition to that, the writ petitioner contended that 
two ‘persons, who were not in the panel and were working at Patna, were 
also appointed in the self-same' Post, without offering any appointment 
to the writ BeHHoners. 


5. Before the Р Single Judge the appellants urged -that the 
candidate; who was in position Ne. 18 on the panel, wasa Scheduled 
Caste candidate and since tho appellants maintained 40 point roster, they 
were, in accordance with tho mandate of the said order, obliged to givo 
appointment to the said candidate and therefore, there has been no 

-'discrimination, The appellants also urged before tbe learned Single 
-Judge that the two candidates, who were notin tho panel but wero 
given employment, were’ working at Patna Airport, but the posts in | 
which they were working were abolished, requiring their re- mastering, 
which was done in accordance with the relevant roster position. 


c 

- ` 6 The learned Single Judge dealt with the respective contentions 
of the parties by an elaborate Judgment and came to the aforesaid 
conclusion. 


.7. At this stage it should be mentioned that during the pendency 
ofthe writ pstition, an order was passed оп 13th September, 1991 
directing tho spelen to Keep one post vacant. The said order is still 
in force. в Sc 


,8. Before us it was urged on behalf of the appellants that accor- 
ding to the 40 “point roster of Scheduled Castes and Scheduled Tribes, 


соч 


" 
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maintained by the appellanta, :a candidate of the Scheduled Caste 
category. was entitled to the appointment and not the writ petitioner. 
Tt was also urged that appointments offered to two persons, who wore 
-not in the panel, had been effected to put them into the mainstream of 
the clerical cadre due to abolition. of their original cadre, namely, 
Airport Ticketing Clerk, requiring their re-mastering and that two' was 

- done in accordance with the relevant roster position. It was contended 
"that such ro-mastering did not at all affect the legal right, if any; of the 
writ potitioner:, Я 5 ? 


|. 9. In pursuance of the direction of the previous Division Bench, 
the original roster had been produced before us, from where it appeared 
that at the beginning of the appointing year 1988, two Scheduled Castes 
reservations and one Scheduled Caste reservation were brougbt forward. 
In the 3rd supplenientary affidavit filed by Sri Тарап Kumar Gupta on 
behalf of the appellants, pursuant to the leave granted by the previous 
Division Bench, it was stated that the roster for recruitment of the” 
relevant Post prior to. 1988 is not traceable. Therefore, the reserved 
position brought forward could not be justified with proper materials. 
' The roster which was produced before us started with point No. 36 
Point No. 7 coming after point No. i after point No. 40 is reserved _ 
for Scheduled Caste This point remained not filléd up with a remark 
"JHÁO". In the said supplementary affidavit it was contended that the 
said point was earmarked for Jharsuguda and the same remained unfilled. 
It was then stated that this- point ought to have beon subjected to 
de-reservation in the absence of a suitable Scheduled Caste candidate, 
but, however, for non-availability afthe relevant records it cannot be 
ascertained as to whethér some unreserved candidate could not be found 
and if found, why the said individual did notjoin. Again point 
No. 17 is reserved for Scheduled! Tribe candidates which remained not 
filled up. In the said affidavit it was stated that de-reservation process = 
"ought to have been restored in respect of this point .but somehow neither 
Scheduled Tribe, nor unreserved candidates after de-reservation was 
Available and as such relovant cage remained blank. Roster point No. 18 
Яв unreserved, which also remained blank. It was stated in the said 
affidavit thatit was a mistake on the part of the, concerned pu 
assistant and inadvertently the requisite ontries were not filled in.. 
was added that the office’ record Ishowed that the position, а 
Clerk at Lai Bari was going to fail vacant as the individual working in 
the said position was due for oromotion to the next higher position. 
‘In that view of the matter, steps were taken to recruit & janior olerk 
through the local Employment ue but the person во promoted 
made a representatlon for reversion and such representation. was 
aoceeded and therefore, the person whe was working · in the said „ровї, 
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‘continued to work. in the same pon oh féverilon.: Те was alto stated 


that in July 1991, Lal Bari: becamo à part: “of North- Eastern region, 
Gauhati апд. thereby ceased sto’ be a part of Caloutta’ region. ‘Point 
Nos. :34 and: 35 rémained Unfilled ‘up. It appears that some endorse- 
ments were. made i in the Cages as адап: those points bot subsequently 
they were soored'off. In the said affidavit it was stated that those.two 
"pointé were - earmarked -for Diniapür - and «Dibrugarh and accordingly 
interviews were taken on 3rd September, 1990 at Dibrugarh for filling 
up the said posts but no suitable Sándidate could be found. ‘It was 
then stated ‘that Dimapur and Dibrugarh became part of North-Eastern 


. fegion with effect'from 25th: July, .1991 and therefore, Calcutta region 


ceased то have jurisdiction or administiativé controls over the said 
offices/stations.. It'was stated that point No. 37 was filled up at Gauhati 
on 5th September," 1950' when Ganuli&tl ‘was within the administrative 


' controls of the Caloutta region, Itis pertinent to mention here that on 


‘our-request 808 to the learned Counsel; ‘appearing for the appellants, 
to produce documents relating to'réservation of post “td be filled up by 
the-regional. candidates of Jhareuguda, Gauháti, Dimapur, Dibragarh 
etc., we received а flat answer that ho, such docdment is available, 
although- tho 3rd. supplementary affidavit has been affirmed’ by the 


deponent based on informations: recelved by him from records. 


MO 


: “io. х The Rules to be observed in maintaining the roster have been 
provided in’ Appendix- A to tho Brochure, on reservation for Scheduled 
Casteand Scheduled Tribe in services, issued by the Government of 
India, Ministry of Personnel, Public Grievance and Pensions, Depart- 
mènt of Personnel and Trainee, New Belli; Rule 3 of the said Rule 
provides as follows i— Ju ^ "ap 

m “м gap ‘should be left in the roster in filling vacancies and if 
“a reseived vacancy (at, say the 25th-point of the roster) has, for want 
of a-suitàble Schedu'ed Caste candidate, to be treated as unreserved, 
the candidate appointed should be shown against that point! but if 
~ a Scheduled Caste candidate cannot be recruited against an unreser- 
. ved vacancy. later іп thé year; the: reservations should be carried 
forward to thc follówing year and afte? the Scheduled Caste quota 
for the latter year Кав beon filled, the first unreserved vacancy in that 
year (say, the-32nd point) should be treated as reserved. for Scheduled 


Cantas; rie К 


os 


n. “IF the олеше -roster had беп filled ар in accordance 
with the said Rule; then; more than one, post would have remained 
available for being f filled up by the writ petitioner. Therefore, there is 
no justification to give ‘preference | to.the person ir 18th position over 
the тн who was in the 9th position. Е 


^ 
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12. We, therefore, concluded on careful examination of the roster 
in the perspective of the averments made in the petition and the supple- 
mentary affidavits’ filed. from time to time and we are constrained to 
"Observe that tho roster has not been maintained in tho desired manner. | 
In the first place, the reserved position brought forward could- not be 
justified with proper materlals ; secondly, there have been alterations in 
the roster, which appeared to Бо inconsistent and inexplicable, in aome * 
cases. There are irregularities in filling up both the direct and reserved 
“positions in the. roster. Leaving aside all other irregularities, the 
present petitioner’s case appears to have been undeniably prejudiced by 
‘filling up the position of direct recruits with persons of Reserved 
category: and In leaving вара іп the roster. In filling up vacancies 
immediately before the petitioner, the seriality has not been maintained 
and some earlier vacancies have been kept unfilled though the positions 
thereafter immediately E the petitioner have been filled up. 
The justifications advanced in the supplementary affidavit in regard 
thereto are no justifications at all and in any event unsüpported by:any 
material on record, as admitted in the affidavit justifying the same. 
The learned Senior Counsel, appearing on behalf of the appellants, could 
not also throw any light'in the matter in the absence of materials; which 
admittedly aré not avallable. Assuming that. two reorultments of 
candidates, not in the panel, were for the purpose of re mastering and 
assuming that the same could be lawfully done, buteven then the 
position is not altered in vlew| of the gaps In the roster not filled up at 
all. 





13. In the context of ‘the aforesaid factual position, we do not 
feel convinced to interfere with the findings of the learned Trial Judge 
andthe order passed by him. on the basis of suoh findings. The 
learned Trial Judge is perfectly! justified in directing the respondents-to 
appoint the petitioner. Ав aforesaid, one post has been-kept reserved 

and that, post may ‘now be utilised for implementing the order of the 
learned Trial Judge. Since the matter has been delayed for quite 
sometime, we desire, that the appellants should act promptly ın taking 
steps in accordance with the order under appeal. The appeal is, 
+ therefore, dismissed with costs jassessed at 60 GMs. $ 


The roster produced by the Respondent. s Counsel be returned. 
Ghosh, J: Tagree. . ; 
S. K. G. | э, 
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[ CRIMINAL REVISIONAL JURISDICTION ] 


< | Before Mr. Justice Surya Kumar Tiwari 
Decision: January 24,1997 ` | 
Mrs. Surinder Anand & Ors. А «eee Petitioners 
Versus : 
Saresh Tibrewala & Anr. Me Opposite Parties* 


Indian Penal Code—Section 420—Offence of cheating—Dishonest 
intention at the time of making promise—Subsequent failure to fulfil the 
Promise—Offence not constitnted—Accounting and recovery of balance 
due—Civil dispute - р 


The opposite party No. I 616 а petition of complaint before the 
Second Judicial Magistrate, Firat Class, Howrah that he 1s a business- 
man dealing in dyes and chemicals Тһе petitloners approached 
opposite party No 1 to run their business styled as Messrs. Anand and 
Company and an oral agreement was entered into The petitioners 
processed the fabrics of firms but did not pay the share of the com- 
plainant, The opposite party No.1 also supplied ‘materials worth 
Rs. 25,12,664/- through different dealers from timetotime. But the 
petitioners declined to pay the dues of the suppliers of raw-materials. 
" Farther the petitioners dispossessed the complainant from the factory 
and took control over the same. As such the complainant filed a 
petition of complaint before Magistrate, Howrah alleging that the 
pstitionera committed the offences of criminal breach of trust, cons- 
piracy and cheating. The trying Magistrate finding that an offence 
under Section 420 I. P. С was: made out issued process against tho peti- 
toners. Challenging this order tbe petitioners moved the High Court 
for quashing the criminal proceeding. - 


Allowing the criminal Revision the Court, 


HELD : It has been lald down by the apex Court іп the case of 
State of Kerala y. К. Vareed Pillay, AIR 1973 SC 326 that to hold a 
person guilty of the offence of cheating, l1 must be shown that the intention 
was dishonest at the time of making the promise, such dishonest Intention” 
cannot be Inferred from the mere fact that he could not subsequently 
fulfil hls promise. k 4 ( Para б) 


The present case clearly appears to be civil dispute because it is 
a question of accounting and recovery of the balance due. The contention 
that the opposite party No.1 was in possession of the factory and has 
been dispossessed, appears to be contraryon the facts of plea of entrusi- 
ment In the petition of complaint. In any view of the matter the criminal 


` аСт, Rev. No. 1817 of 1996 


# 


' Mr. Sekhar Bose and Ja ymalya Bagchi,- 


i 


' Howrah. - 


г Note, 


x A ч r ТҮ; 
2 VP 
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2. 


‘\proseduiton із. elearly an abuse of ‘the: несите Court and deserves 
to be quashed | ant Para 7. ) % 


жЕ 


\ 


К Case referred to =~ uo j 
"~I Státe- -f Kerala v. К. Voreéd "Pillay, AIR 1973 $C- $26. 


Mr. Amit Talukdar and Abhra Mukherjee 


gute A т i— j Is 
ў This petition’ has "been led f {бт quashin “case, No. c 450 of 1996 
` pending in’ ‘the’ Coit. of Séconá- Jüdiclal ” agistrate, Firat’ “Class, 





3. ‘The ‘opposite party 
‘Court’ below alleging that he s 'a "tenówned businéssman. “and deals i in 
. dyes and ‘chemicals. "The petit 
"on viaiting terms aad ће" had": eveloped intimacy with opposite. “party ` 
The petitioners approached.’ opposite party No.'1 to run their 
Dusinioss styled as Meters. Anand: & Company. There was an ‘oral 


agreement and the’ following terms were acc ted by petitioners. ` 

(0 Opposite party o. i. would supply dyes and. chemicals 

nol and other, aw-m iteriali to, ‘Messrs. Anand & Co,,' and the 
E ~ „petitioners would procecs/boslery | fübrics in their factory ; 

(d That the “opposite: „party "No. 1 alone shall collect: all tho 

' products of Messrs. Anand & Company; P zx 145 = 4 


lo. 1, filed a petition of coniplaiat” ‘in tbe. 


tióners and opposite- -patty "No. 1 , Were. H 


`®) The opposite party No. I will Бе paid Ra. 2,000: рег ‘month P 


on'accóunt óf conyeyance charges 25 per ceat éonual net of. 
2 profit and 10 per cent of the proceising ` bills. р 


3. Opposite party No. 
dulé ‘A’ of the petition of караш in accordance "with thé -agree- 


л Я 


КУ 


- ment. Р ЕМ К E 


4. The petitioners “procdsied the fabrics of firme. listed in para 1 14 ra 


of the petition: "of. coinplálnt 


but did „not. pay the share. of the com- 


~ plainant to himi ^ The opposite party. No.1 also supplied materials: 
' worth Rs. 25,12,664/- through “different dealers. from time to time. 


The petitioners declined . to 
materials for, which the order y was placed < by the ‘complainant. 
- Januafy’ 1996, the “petitioners 
factory. and took "control; “ove 
the ‘dishonest t inducement and 


indebted - "to various , ‘parties 


2a ‘ -potitioners’ factory. Hence. 


, ВЕ breach of trust, contplracy. and cheating, x 


pay the" dues (о ће suppliers of. IAW- 7 


the’ same. "The complainant acted upon: 
parted with s a “huge, sum. oft money ‘and is’ 
n account” 'of-the goods" supplied to the 
titigners-have committed the "offences. of 





In 
dispossessed” the complainant from. the - 


1 supplied - ‘materials as „listed in Sche- E 


* 
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5. The learned Magistrate, vide order dated 28th June, 1996 found 
that offonce punishable ' under Section 420 І. Р. C. alone in made out. 
Process was-issued. “Hence this petition. 


6 It has been lgld ‘down by the apex Court in case of (1) State 

of Kerala v. К. Vareed Pillay, AIR 1973 SC 326 that to hold a person 

: gullty c of the offence of cheating, it must be shown that the intention 

ue was dishonest at the time of making the promise, such a dishonest , 

Intention cannot be inferred from the mero fact thát ho could not 
subsequently fulfil his promise. 


m The present case clearly appears to Бе a civil dispute because 
it is a question of accounting and recovery of the balance due. The con- 
tentien that the opposite party No. | was in possession of the factory and 
has beon dispossessed, appears to be contradictory on the fact of 
plea of entrustment in the” petition of complaint. In any view of the 
matter the criminal prosecution is clearly an abuse of the process ‘of the 
Court. and deserves to be quashed, The petition ls accordingly allowed 
and the prosecution is quashed. - 


8. K.G. 


n u 


_ .— [CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Satyabrata Sinha 
Decision: June 12, 1997 
Smt. Surjit Kaur i 2 | aeaee Petitioner 
ы : Versus . 
Union of India & Ors. Б. ahaha Respondents* 


Smugglers amd Foreign Exchange Manipulators (Forfeiture of 
Property ) Act, 1976—Sections 2(1), 3(1) (c), 61), 701) and 19(D— 
Relative of the detenne— Illegally acquired property— Property acquired 
from earnings prohibited by any Iaw— Competent anthority to form a 
docision—Properties cannot be confiscated without such decision 

- The respondent No. 4 was detained by the respondent No. 1 under 
, Segtion 3(1) of the Conservation of Foreign Exchange and Prevention 
. of Smpggling Activities Act, 1974. A truck was selzed in this connec- 
tion and the same was released, Thoreafter a confiscation procesin 


О. No. 8574(W) of 1996 


ше ` ` Smt. Surjit Kaur V. Unton of India , £1997 (2) CLJ 


uid Initlated in respect of certain properties including the tre, Further-’. 


тоге а notice under Section 6(1) of the Act was also issued to Sardar 
Kundan Singh, father of the|detenue for confiscation of certain other 


» Properties on the ground that those properties were illegally acquired 


Properties within the meantng of Section 3(1) (c) of the Act. Finally 
a confiscation order was passed in terms of Section 7(1) of the Act in 


„respect of those properties and representations for release of those 


properties were rejected. Accordingly the petitioner challenged the 
confiscation order by writ petition before the High Court. , 


Allowing the writ application the Court, 


HELD : The Aci was enacted to provide for forfeiture of illegally PI 


acquired properties of smugglers and foreign exchange mahipulators and : 
matters connected therewith or incidental thereto as would be evident - 
from the. preamble thereof Sectton 2(1) of the Act provides that the” 


provisions thereof shall apply only to the persons specified in sub- 


section (2) which includes every person who is a relative of a person 
referred to in Clause (a) or Clause ( (b): Explanation 2 defines reldtive 
for the purpose of Clause e of sub-section (2) of Sectton 2 which | 
includes any lineal ascendant or descendant of the person. (, Para 8 ) 


A bare perusal of the aforesaid provision ( Sectlon 3 ), therefore, `, 


does not leave any manner оў doubi-that the property in question must 
be a property acquired by such person from earnings prohibited by any 
law for the time being tn force. * ( Рага 9 ) 


Competent authority is to аггізе ata decision that the properties 
were illegally acquired by the detenue in the name of his relative or the 
associates. Unless and until such a finding | is arrived at, the properties 
cannot be confiscated. t ( Para 12) j 


The competent authority, on` the basis of the materials available 
on record must come to a clear finding that the' sources of acquisition 
of the property relate to the detenue and not to a property which was 
acquired by relatives or associates of the detenue from thelr own Income. 
( Paral3) , 

, It ls. now well known that а penal provision and particularly the 
provisions їп terms whereof the person can be deprived of a lawfully 
acquired property must be very strictly construed and all substantive and 
procedural safeguards must be complied with, In view of the fact that 
the competent. authority in. its impugned order has Jailed to take into 
consideration the relevant facts and arrived at a conclusion .onjirreleyant 
grounds not garmane for the purpose of passing of an order and particu- 
larly іп the light of the-decision о} the Supreme Court in Attorney General 


оу" India v. Amratlal Prajiwandas and Others reporied in AIR 1994 


SC 2179 Iam of the opinion! that ine impugned order cannot; be 


sustalmed. — . ( Para 16) 
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а. x . І 
Cases referred to :— i 

(1) Attorney General of India у. Amratlal rajivandas & Ors., 

^ ` AIR 1994 SC 2179 | . | 

(2) Gangadevl v. Unlon of India & Anr., 1996-6) SCC 401 


(3) Collector, Land Acquisition, Anantrag & Anr. v. Mst. Капи 
& Ors., AIR 1987 SC 1353 


Mr. Debranjan Basu Mallick’ ££ = su. for the Petitioner 
Mr. Prantosh Mukherjee "CINE Ze for the Respondents 


The judgment of the Court was as follows :— 

The petitloner by reason of this application questions an order 
dated 25th November, 1996 passed by the respondent No. 2 whereby 
and whereunder the properties of the petitioner were confiscated purpor- 
ted to. be under tho provision ‘of Smugglers and Foreign Exchange 
Manipulators (Forfeiture of Property) Act, 1976 (hereinafter referred to 
as “the Act"), ty А - 

- 2. Shortly stated the fact of the matter is as follows :— 


“Тһе respondent No.4 was detained by the respondent No. 1 

. under Section 3(1) of the Conservation of Foreign Exchange and 

-Prevention of Smuggling Activities Act, 1974, In a proceeding 

initiated against the sald respondent as well as tho petitioner, a truck 

‘bearing No. WBI 5562 was seized. The said truck, however, was 

released Thereafter a confiscation proceeding was initiated in 
respect of the following properties. :— : 


sae 


At Moveable Properties — 


1. Truck No. WBI-5562 purchased in 1981 at а cost 
^ of Rs. 30,000/- 
2 50% share in second hand truck bearing No. NLH-1057, 
' 'Model 1960 purchased 1n'1984 contributing Ra. 20,000/- 
B: Immoveable Properties ;— i 


1. House property on- 5 kattahs of land at Panagarh Bazar, 
P coustructed in the financial year 1975.76 wherein total 
PE investment ig Re. 40,000/- 
`2. -House property on 1.5 kattahs of land in Panagarh Bazar 

constructed in 1988. Approximate value is Ra. 60,000/- 


' (C) That a notice under Section 6(1) of the Act was also issued 

` to Sardar Kundan Singh, father of the detenue Shri Amarjit Singh, 
alias Gulu, on 1.8.90 on the basis of the recorded reasons that the 
following properties were illegally acquired properties within the 
meaning of Section 3(1)(c) of the Act. . ` 
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A. Moveable properties i— 


T,- 10" Lethe Mactide (die) about . Rb. 15,000/- 
yee Re "6" Lathe Machine (one) about . Re 5,000/- 

'3. Blectió Weiding Set (one) about ^0 Ri 2,000/- - 

4. Drill Machine (one) about: - Re 1,800/- 


5. Cash in hand ag per Capital A/c. for tho year 1980 sr - 
i | Ra. 4,439.80." - 


3. The said properties admittedly аго іп the name of the petitioner. 
or her husband. The petitioner contends that thé sald. properties were 
nöt illegally acquired by the respondent No. 418 his name. In ihe sald 
prodéedings, a 1 appears from the statements made in the affidavit-in- 
opposition that notices wera ind on her but despite opportunities 
givén the petitioner has failed to explain the source of income from 
- &hlch the aforémentioned properties wére purchased. i 


4. А vonfišcation ordér wds therbaftct passed ій terms of 
Section 7(1) of the, Act holding that ae the potitionors have failed to 
satisfy from the Income Tax! records that they bad sufficient fund and 
in view of certain discrepancies, whereby a conclusion was arrived at 
„that the properties were illegal properties within the meaning of - 
* Section 31)(с) of the Act. We . 


2058. Adinittedly, the petitioners filed various representations reques- 
ting the respondent No. 3 to |release the said properties. Ву an order 





6 Mr. Basu Mallick, the learned Counsel appearing on behalf of 
the petitioner has placed before me a deed dated 10.5.75, from a perusal 
whereof it appears that the petitioner’s husband obtained the said 
properties as far back as on'10 5.75 and submitted that as at that point 
öf Чё the respondent No. 4 was merely 15/16 yoats old, the question 
ofthe said property being illegally acquired does not arise. It was 
futther submitted that. the füdtory pr&uliits have ёо Beer purchased 
by taking Ioan from the Байке which was tbe dubjeci matter of the case. 
The leärhed Counsel ín thia donneótion bas relied upon a decisión of 
the Supréme Cóurt of Ша in (1) Atiorhéy Genéral df Іна v. Amiratlal 

: Prajivandas and Ors. reported in AIR 1994 SC 2179. - 
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. 7 Mr.Práütosh Mukhérjee, the leardéd Couniel appearing on 
behalf of the respondenti, Ол the other batid; dréw my attention to the 
statements made in the affldavit-in-opposltloti, frofri d pérüsa] whereof it 
would appear that opportunities were granted to the petitioner and her 
husband who died in 1991. According tothe learned Counsel in that 
Vidw of tho matter thia Cutt shóüld aotlüterfere with the impugned 
order. In iüpport of his àfótéinéntioned contention reliance has been 
placed 5j the loathed Coudiel in & récefit décisidh Of the Supreme 
ce (2) Gangadedl Y. Union of lidid ahd Айт. réported in 1996(6) 
CC 40 


- 8. The Act Was шей to provide for forfeiture of illegally 
acqitired properties of Smugglers and Foreign Exchange Manipulators 
and matters connected therewith or ioidéntal thereto as would be 
avidéht ftóm the Bréaniblé thereof. Séction 301) of the Аф: provides 
that thé provisiohs thereof shall apply only to the persons specified in 
iub iéctión (2) which lücludes © évéry périon who із а relative of a person 
tefetréd to in Clause (a) or Clausé фу, Explanatión 2 defines relative for 
the purpose of Clause (c) of sub-aection (2) of Section 2 which includes 
any linea! ascendant or descendant of tHe perion. Thus, there cannot 
be any doubt that the petitioner is a relatrve within the meaning of the 
provision of the said Act. 

Section 3 1з an interpretation clause Section 3 defiiés *Iilegally acquired 
property' to mean :— , 

(i any property acquired by such. person, whether before or 
` after the. commencement of this Act, wholly or partly out 
of or by means of aBy income, earning Or assets derived or 
obtained from or attributable to any activity prohibited by 
or under any law for tho time being in force relating to 
any mátter ih respect of Which Parliamérnt has power to 

make laws ; of Я 
(il) any propsrty aoqtitted by sücb person, whether before or 
after ihe comtüencérient of thts Act, wholly of partly out 
` of õi by mibans of ang inóomo, ёатлійрё or assets in respect . 

Б of Which any fuch law has been contravened ; or 
(1) any property acquired by such person, whether before or 
'. after the Gólnmiéncemient of this Act, wholly of partly out 
of or by means of üüy incóiné, earnibgs or assets the source 
PS of which canhot be proved afd which cannot be shown to 
‘be attributable tô апу actor. thing done in fespect of any 
matter in rolàtión to which Parliament has во power to 
- make laws; or 


" — (v) any propérty acquired by such person, whether before or 
2 after the commencement of this Act; fof a consideration, 


` 


LI 
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of by any'means, wholly or partly traceab]e to any property _ 
. referred to In sub claudes (0 to'(lir) ог іп income or, earnings 
from such property ; . 


- and inclades— - 77 Е, 
(А) апу próperty held by tach’ person. which would have been, 


з 


in relation to any provious ‘holder thereof, illegally acquired , ` 


. Property under this clause if such previous holder had not 
ceased to hold it unless such person or any other person who 


"where there ate. two or more such: previous holders, the 
„Лаві of such previous holders is or. was a transfereo in good 
faith for adequate consideration ; be 
'- * (B) апу propérty acquired by “such person; “whether before or 
i after the commencermiérit of this Act, for a consideration, 
or by any means, wholly or partly traceable to any property 
falling under item v^ A- ^ or the^ income or earnings 
therefrom.” Тр с 


9 A bare perusal of the. aforementioned ЕЕ therefore, 


г ' held the property ‘at any time-after such previous holder or,. 


does not leave. any manner of doubt that the property in question must E 


be a property acquired by such person from еи шошка by any 


law for the timo being. in force, D " 


10. Section 9 provides for re imposition of a fine in lieu-of А 


forfeiture. Admittedly the truck in? question ‘was also subject matter 
| of a forfeiture | Proceedings and the зато was released in favour of tho 
petitioner which was standing'in her ,name on imposition of a payment 
of on 5,000/- as a fine in lieu of forfehüre thereof. 


-~ IL. ` In Amratlal Prajivandas айй Ors. (supra) the Supreme Court 


considered the vires of the provision of the said .Act.- 'It'was clearly held 
that the idea is not to forfeit the independent properties of such relatives 
‚ ог associates which they may have acquired illegally but only to rcach 


the properties of the convict / detenue or properties traceable to him,. 


wherever they are, ignoring all the traisactions with. rospect to those 
"properties. |. - . 4 


12- From «he said decision it is, therefore, evident that the com - 


petent authority is to arrive at а decision, that the properties were 


illegally acquired by the detenue in the паше оѓ his relative or the arso- · 


clates. Unless and until such a- finding is arrived &t, the properties 


caunot be confiscated. From a perusal of. the impugned, Order it does 3 


~ not appear -that such a finding was arrived at. The said respondent 
failed to consider the relevant facts as to the.point of time when such 
pronaret were: acquired and the value thereof. 
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13. If the contention of the petitioner ts correct that the respon- 

* dent No. 4 was born on' 10th February, 1961 and he was studying in 
Class-IV in 1972 and unless it ів brought on records -that from his 
childhood he had been violating the provisions ot the said Act and he 
wasa smuggler, even if it is held that the properties in question have 
some nexus with the aotivitieg of her son. The competent authority, 
on the basis of the materials available on record must come to a clear 

. fiading that the sources of acquisition of the property relate to the 
detenue and not to a property which was acquired by, relatives or 
associates of the detenue from their own Income. 


14 Itis not in dispute that the respondent No. 4 was fcund 
guilty of commission of the offence of smuggling Only in the year 1988 
The petitioner has further, as noticed hereinbefore, stated that certain 
properties had been purchased by taking loan from the bank. 


А 


15 In Gangadevi's case (supra) the Supreme Court followed 
Amratlal Prajivandas and Ors. (süpra) and held that keeping In view 
the drastic nature of the Provision~ of the said Act, it was permissible 
for the petitioner or a detenue to question the order of detention derpite 
her death because in the event tha ‘detention ig held to be void, the 
provision of the said Act would not apply. ` 


16. Itis now well known. that a penal. provision and particularly 
the provisions in terma whereof the person can bo deprived of a lawfully 
acquired property mu t be very strictly construed and all substantive 
and procedural safeguards must becomplied with, In view of the fact 
“that the competent authority in its impugned order has failed to take 
into consideration the relevant facts and arrived at a conclusion on 
irrelevant grounds not garmane for the purpose of passing of an order 
and particularly in the light of the decision of. the Supreme Court in 
Altorney General of India v. Amratlal Prajivandas and Ors. reported 
in AIR 1994 SC 2179 Iam of the opinion that the impugned order 
cannot be sustained. Tho respondent No. 3 is, therefore, directed to 
consider the matter afresh after giving an opportunity of hearing to the 
petitioner, consider {һе contentions raised in the application including 
the question that at the time of acquisition. of the property the respon- 
dent No. 4 was minor which is a relevant factor and pass an appropriate 
order in accordance with law. р 


17. This application also cannot be thrown outon the ground 
of delay ín. view of the decision of the Supreme Court of India in 
(3) Collector, Land Acquisition, Ananinag & Anry. Mat. Кай)! & Ors, 
reported in AIR 1987 SC 1353, wherein it was hold :— 

' “When substantial Justice and technical considerations are 
pitted against each other, cause of substantial Justice deserves to be 
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. preferred for the eithor side cannot claim to have vested right in 
injustice, being done because of a- non-deliberate delay. It must bo. — 
grasped that judiciary is respected not on account of its powerto - 
legalize injustice on technical grounds but because lt is capable of 
removing injustice and is expected to do s0.” " 


This-application is, therefore, allowed but in the facts and ciroums 
tances of this case there will be no order as to costs. : 


$.K.G. . 4 


А 


B 
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{CONSTITUTIONAL WRIT JURISDICTION] '. ` 
Before Mr. Justice Vinod Kymar Gupta | 
Dgojslog : April 11, 1997 


Forbes Gokak Ltd., Patvolk Division E ugs Petitioner 
Versus ` 4 ' 

Principal Commissioner of Customs, ; 

Customs House & Ors · ` jx Respondents” 


Customs , Act - Gold biscults setzed from Radio Officer of vessel- 
Personal ability of such Officer—Bond executed for lability of owner f 
and master of vessel—Does not cover lability of Radio Ofilcer-— Penalty 
upon such Radio Officer —Not adjustable with the security money deposited 
as per bond. | ` е 

The petitioner has been carrying on the business of'acting as a 
local ship agent of various ships calling at the Port of Calcutta. -When 
the Vessel МУ Optima afrived at the Calcutta Port on 5.7.95, a group of 
. Customs, Officers on searctr recovered, seventy pieces of gold.biscuits 
having foreign inscription yalulng Rupees forty-one lakhs from the pos: 
session of the Radio Officer: of tbe ship Hernani B. Villanueva. While the 
gold biscuits were seized and the proceedings had been initlated in conse- 
quence thereof, the petitioner being the agent of the owners and Master 
of the ship on 12th July, 1995 executed а deed/ bond for and op behalf 
of the owners and Master of the ship MV Optima whereby the petitioner 
. bound and obliged himself for а sum of Re 2 crores to the Government 
of India tf any liability arises involving the owners and tho master and 
furthor tho customs authority may appropriate Rupees five lakhs towards 


*W. P. No. 1768 of 1996 
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any penalty that may be_ imposed—Rupees two lakhs in cash anda 
bank guarantee of Rupees three lakhs, Subsequently adjudication order 
was passed whereby penalty of Rupees five lakhs was imposed upon the 
Radio. Officer and the aforesaid security money deposited by the 
‘petitioner was directed to bo adjusted with the penalty ao imposed. 


Tho ‘petitioner challenged this order by: writ petition before the High 
Court : 


. Tho Court allowing the writ petition and setting aside the order 
of the Е иа: Officer, 


HELD: If the bond з read asa whole, it will clearly transpire 
and it will be very apparent on the face of the bond itself that the grantor 
had executed the bond for and on behalf of the owner and the master 
of ihe ship. and not for anybodyelse. Every single clause forming the 
‘recital part of the bond or its preamble clearly suggests that the grantor 
had executed the bond only for and on behalf of the owner and the masier 
of the ship and that the amount deposited was to be applied only for the 
purposes which were mentioned in the bond { Para 10) 


The Radio Officer was apprehended for smuggling of gold biscults 
tn Als individual capacity. The final adjudication order also has clearly 
and unequivocally held the Radio Officer to be guilty.of smuggling. The 
adjudicating Officer has totally absolved the owner or the master of the 
vessel with anything to do with the smuggling (n question. If In this 
background, for some reasons or the other, the ship was detained for 

· sométime.and later on released by the custom authorities, because the 

` gold biscutts were recovered "from the ship, even though from the person 
of the Radio Officer on board the ship, the owner and master of the vessel 
of the. ship naturally were asked to furnish a bond, if. ultimately it was 
ever found that the ship, its owner or the.master were Involved in any 
manner ,with ihe. smuggling activity. E ( Para 12) 


"Every “document has to be construed rr interpreted not only in the 
background of surroundings and circumstances іп which it was executed 
but also,on the basis of the language employed in'the document. Ifthe 
language of the terms and conditions of the bond is clear, and categorical 
and -does not, contain any uacertamly or " ambiguity, the Court has no 
difficulty in inter preting the bond so аз to fix the extent of responsibility 

i upon the person executing the bond. In the bond before us the languoge 

> unmistakably reflects the Intention of the contracting parties which 
"admlitedly did not cover any liability in respect of ihe Radio Officer. 

ЖЕ , ( Para 13 ) 


` Mr. Ајоу Kr. Chatterji and Tilak Bose > wade, < for the Petitioner 
Mr. 1. P. Mukerji - GI ZU for the Respondents 


^ 
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The Judgment of the Court was as follows :— 


E The petltioner has been carrying on the business, inter alia of 
acting as a local ship agent of various ships calling attheport of Calcutta. 
Ithas been rendering agency services in respect of the ships calling at 
Calcutta port on'behalf of the respective owners and masters of such 
vessels. Vessel MV Optima was one of such vessels for which tbe peti- 
tioner had been acting as an Agent. 


2 "Vessel MV Optima had arrived at 4, MS Dock, Calcutta from 
Singapore on 5.7.95, On 6.7 95 a batch of Customs Officers posted in 
the Rummaging (Discipline) Ünit at Outram Ghat went on board this . 
vessel for rummaging under the order of the Superintendent, Rumma- 
ging (Discipline) During the course of rummage, the Officers on board 
the vessel noticed the movement of onè Mr. Harnani B..Villanueva, 
Radio Officer of the vessel under suspicious circumstances. Afterwards, 
in presence of the master of the vessel and independent .witnesses the 
Officers s ed the person of the sald Hernani B. Villanueva which 
resulted In the recovery of one piece specially made cloth waist belt worn 
by him around his waist beneath the under- garments and one piece of 
hand written document from inside right leg shoe worn by him. One visi- 
ting card, one pocket telephone diary and one temporary permit issued in 
his favour by Calcutta Port Trust were also recovered. All these reco- 
verles around the suspicion of the Officers that tbis person was engaged 
in dealing with some contgiband waist. He however denled any such 
dealings. On prolonged interrogation the above named Radio Officer 
admitted of having some gold biscuits kept concealed inside а space.in 
the controller of Radio Transmitter fixed ір the radio room which was 
under his control. Accordingly the Customs Officers after unscrewing 
the bottom part of the controller of the Radio Transmitter recovered _ 
seven packets wrapped with adhesive tapes kept concealed in the empty 
space inside the said controller. On opening the aforesaid recovered 
` packets, the Officers found seventy pleces of gold biscuits having foreign 
inscription, with their total weight being 8.2 kgs (approx) and valued at 
Ra. 41,00,000/- (Rupees forty-one lakhs). The gold biscuits во recovered 
were nelther declared in his private properties list nor were entered in 
the.vessel's store list. The master of the vessel was not aware of the 
gold biscuits во kept concealed in the radio room of the vessel and being 
carried on board the ship Mr Hernani B Villanueva, the Radio Officer 
could not produce any lists or any other documents bo way of any 
evidence in support of any lawful acquisition, importation or transpor- 
tation of the recovered gold biscuits of foreign origin. Accordingly 
these recovered 70 pieces of-gold biscuits collectively weighing 8.2 kgs 
and valued at Rs 41,00,000/- (Rupees forty-one lakhs) were seized by the. 
Customs Officers on tho ground of alleged violation of the provisions of 
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the Customs Act because of the ї reason and belief that these gold biscuits 
were smuggled into India and were being attempted to be unloaded from 
the.vessel for disposing tbe зате in the local market &nd therefore theso 
were ultimately Hable to confiscation under the ‘Customs Act. ` 


3. While the gold biscuits were seized and the proceedings had 
been initiated in consequence thereof, . the petitioner: being tle agent of 


‘the Owners and Master of the sbip . MV. Optima executed on 12th July, 


1995 a'deed/bond for and on behalf of the Owners and Master of the 
ship МУ Optima whereby the petitloner, styling. Itself as the ''grantor'' 


tn this bond, bound and obliged itself for asum of Rs. 2 crores to be 


paldin accordance, with the provisions of the Customs Act to the 
Government of India or to the Commissioner of Customs, if such a lia- 
bility arose (тош апу act with relation to the ship in question involving 


"its owners or the master We ‘are-not concerned with this stipulation 


2 


regarding the liability to рау Кз. 2 crores We аге concerned in 
this case with another stipulation in the bond whereby it was agreed by 
the grantor that the Commis:ioner of Customs or any other Officer 
who'may be incharge: of the case of the, grantor may appropriate any 
amoun: upto Rs.5 ,00,000/- (Rupees five lakhs) towarda any penalty 
that may be'imposed by the adjudicating Officer and/are against any 
flao in lieu of confiscation and/are against all incidental charges that 
may be due and payable by the grantor in respect of the preservation 
or transport of the vessel etc. Agtually in addition to the above 
referred liability of paying to Rs 2 crores (with. which we are not 
concerned in this свае) the grantor had deposited with the Commissio- 
ner of Customs (Preventive) asum of Rs. 2,00,000/- (Rupees two lakhs) 
in cash and had furnished a bank -guarantee of Ёз. 3,00,000/- (Rupees 


“three lakha) from the Standard Chartered Bank, Calcutta. The 


prescription regarding the appropriation of Rs. 5,00,—00/- (Rupees 
five lakhs) therefore was as a result Of the aforesaid deposit of 
Rs. 5,00,000/- (Rupees five lakhs) made by the grantor in favour of the 
respondents We are concerned with the interpretation and application 


-of two clauses in the bond, one relating to the deposit of Rs. 5 00,000/- 


(Rupees five lakhs) and the otber to the right of its- appropriation by the 


.customs authorities The clause- felating to the deposit reads as 


under :— `- f Y. Ф 


“Апа whereas the said vessel used as Feeder Vessel between 
‘Singapore/Calcutta/Singaporo, 1;/We have applied to the Commi- 
. ssioner of Customs, Calcutta ‘for the release of the said Vessel 
` pending investigation and ‘have deposited With the Commissioner of 


`. Customs (Preventive) a sum of Rs. 2,00,000/- (Rupees two lakhs only) 


‘and a Bank Guarantee by Standard Chartered Bank, 4, М. S. Road, 
- Calcutta 700 001, in favour of Commissioner of Customs, Calcutta, 
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for a sum of Rs. 3,00,000/- (Rupees three lakhs only) (hereinafter the 
Security Deposit amount) to be applied for the purpose hereinafter 

| mentioned. D. cus 


aN 


4. The Clause relating to the right of appropnation reads 
‘thus i— 
"The said total deposit of Rs. 5,00, 000/- (Rupees five lakhs) 
' made by the Grantor as aforesaid may at any time be appropriated 
by the Commissioner of Customs or any other Officer who may be 
incharge of the case of the Grantor towards any penalty that may be 
imposed by the adjudicating Officer and/or, against any:fine in lieu of 
confiscation and/or against all incidental ‘charges that may be due 
and payable by the Grantor in respect of the preservation, transport 
of the Vessel, and the balance if any shall be refunded to the 
Grantor.” : - 


5. Reverting to the stage ofthe seizure of the gold biscuits, a 
: show-cause Notice was issued on 6 11.95 by the Assistant Commissioner 
of Customs ‘and ultimately’ an adjudicating order was passed by the 
Commissioner of Customs (Preventive) West Bengal Calcutta on 6.5.96. 
The operative portion of the final adjudication order read as under :— 


ORDER 

JT accordingly pass the following ‘order :—. 

"The Gold numbering 70 biscuits is confiscated absolutely under 
“various provisions of the Customs Act as invoked in the show*cause 
notice. b 

Adhesive tapes, Waist Belt used for concealing. the gold are alee 
confiscated. 

I also impose a penalty of Ra. 5 ,00 ‚000/- (Rupees five lakhs) on 
Mr. Hernani B. Villanueva under Section 112 of the Customs Act. 

For the reasons discussed in this order the charges against the 
order of the Vessel and its Master are. dropped. Bond executed 
stands discharged. Security deposited be adjusted against the 
penalty on the Radio Officer. S 
‚+ Penalty amount should be deposited at Custome House Treasury 
forthwith.” 


6. In во far as the question relating to the liability of.confiscation, 
of the vessel and imposition of any, penalty on the master of the ship 
was concerned, in the part immediately preceding the above quoted 

_‘operative part, the Commissioner of Customs (Preventive)_made the 
following observations ;— 
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“As far a liability to ‘confiscation of “Vessel and penalty on 
Master of tho Үезае] is concerned, the thrust of lcarned Advocate's 
plea had been that requirement of Section 115 ofthe Customs Act 
regarding the knowledge of the Master of the Vessel about the con- 
cealment of gold has not been established. The Division Bench of 
Bombay High Ccurt in the Nogui Lines Ltd.'s саве (»upia) had held 
that on a plain reading of sub section (2) of the Section 115 it ts clear 
that what the owners of the vessel or a ship -has to show in order to 
avoid confiscation is that it was used as means because of transport 

| in the smuggling of. goods without its knowledge or connivance or 
the. knowledge and connivaace of «ће master of the vessel. Single 
Judge. ofthe same High Court had held similar view in Indoceanic 
case cited above. Manner in which the: gold һай, been concealed by 
the Radio Operator and also in view. of his admission it can be 
concluded that both the Master and Owner of the vessel have 
demonstrated in the facts and circumstances of the case that neither 
of them had knowledge or connivance in the ship being used for 
transporting smuggled gold.” 


7. The dispute in this petition is with: regard to the adjustment 
of the penalty of Rs. 5,00,000/- (Rupees five lakha only) by its appro- 
priation from the amount secured inthe bond executed on 12th July, 
1995 by the petitioner. The petitioner saysthat it never made itself 
liable or obliged to pay any penalty or fine which was imposed upon the 


Radio Officer Mr. Hernani B. Villanueva. The argument of petitioner is 


that the bond is executed by it only in respect of any liabillty tbat may 
have arisen against the owner or the master of the vessel 


'8 The врабо оп the other hand submit tbat the terms and 
conditions of the bond should be interpreted in such manner as to fasten 
the liability upon the ‘petitioner to pay the penalty of Rs. 5,00,000/- 
(Rupees five lakhs only) imposed upon the Radio Officer because such 
was the intention of the pue when "the, bond was executed on 12th 
July, 1995. k 


8. The ultimate decision in this case would depend upon a careful 


reading and understanding of the bond, which is the' sübject matter at 


the centre S of the'controversy between thé parties In order to properly 
Understand the contents of the bond and appreciate its varlous terms 
and conditions, it shall be appropriate and desirable if the bond is read 
as а whole and understood ia tho perspective in which it was executed, 

rather than reading a particular ‘clause or а sentence іп the bond їп 
isolation. To properly understand such a document, reading a particular 
clause in isolation does not reflect either the intention ef the contracting 
parties to the bond or the underlying purposé for which the bond was 


- 
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executed, to read Clause 3of the bond, which I have extracted earlier 
in this judgment so as to decide theissue about the liability of the 
petitioner for appropriation of the amount of Rs 5,00,000/- (Rupees 
five lakhs only). A great emphasis was laid at the words “towards any 
penalty that may be imposed by the Adjudicating Officer". It was 
argued by tho léarned Advocate for the respondents that the expression 
‘any penalty’ occurring in the aforesaid words forming a part of Clause 3 
of the bond were sufficient to indicate that the appropriation of 
Rs 5,00 000/- (Rupees five lakhs only) could be made from out of the 
bond money if the Adjudicating Officer levied ‘any penalty’ in the matter. 
Perhaps it could have been possible to return such an interpretation if 
one could read Clause 3 in-isolation. Yes, If Clause 3 ів read in total 
isolation, one could say, even if not surely, that the amount could be 
appropriated if “any penalty” was levied by the Adjudicating Officer 
even upon the Radio Officer because the words ‘апу penalty’’ occurring 
in Clause 3 are indeed of wide amplitude and ссий cover the penalty, 
evenit was imposed upon the Radio Officer, Such of course; however 
1s not the position in this case. 


10. Ifthe bond is read as a whole, it will clearly transpire and it 
will be very apparent on the face of the bond itself that the grantor had 
executed the bond for and .on behalf of the owner. and.tbe master of 
the ship and not for anybody else. Every single clause forming the 
recital part of the bond or ita preamble clearly suggests that the 
grantor had executed the bond only for and on behalf of the ‘owner 
and the master of the ship and that:the “amount deposited was to be 
applied only for the purposes which were mentloned in the bond. A 
very important part of the bond is constituted by three clauses, namely 
(a), (b) and (c) which have also been extracted in the earlier part of the 
judgment. All these clauses clearly suggest that the bond was executed 
only if any liability was fastened upon the master or the owner for any 
act that they might have done and for which the Adjudicating Officer 
would have found them liable orif liability would bave been fastened 
in respect of the movement of the ship or its entry into Indian waters. ` 
Liability could also have been fastened with regard to the confiscation 
of the ship and its subsequent release upon payment of fine or penalty 
or even incidental charges. Therefore, grantor apparently made itself 
liable to pay the amount upto Rs 2 crores and permitted the 

“appropriation of the amount of Rs. 5,(.0,000/- only if.any of the 
following eventualities could bave been taken place :— , 


a) Adjudication of any liability against the persons of either - 
the owner or the master of ship. 


b) Imposition of any fine or penalty, consequent upon the 
aforesaid adjudication of liability, against the master or 
the owner of the ship. 


B 
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" e) ‘Confiscation of the ship or imposition of any penalty or’ 

- , fine for the release of the ship. consequent upon any order 

Е for its confiscation or.in lieu thereof, or for adjudication 

ш ' of any liability for payment of, incidental charges either 
with respect to the ship or the owner or master thereof. 


. d) "The liability to produce'the vessel, if called upon to do so 
by the Commissioner of Customs or any person duly 
authorised by him, failuro ‘whereof also resulting in the 
bond being brought into execution. x 


1 


11 There is no doubt therefore that the partíes never intended 
“thatthe bond was meant for any purpose relating to the personals lia- 
bility of thé Radio Officer, Learned Advocate for the respondents could 
not point out any: provision in the Customs’ Act whereby the customs 
authoritles are empowered to obtain any bond from any personin 
respect of anticipated liability of a person from whom any contraband 
bas been recovered. I am saying so because. in the absence of any such 
Provision in the Customs Act also. it can esfely be presumed that the 
bond was obtained by the customs authorities for Indemnification only 
in respect of the liabilities of the master and owner of the ship. That 
1s understandably во also because the master and the owner of the 
ship had clearly stated ‘that they had nothing to do with the recovery 

` of the gold blacuite and that this smuggling of the gold biscuits’ was 
‘the personal act of the Radio Officer, without ‘the knowledge of the 
master or the owner of the ship: By ar ^ш 

12. Right from the very beginning, right from the date when the ` 

search was undertaken, the case of the owner and master of the ship 
was that thoy had nothing to do with the emuggling of the gold biscuits 
and its recovery from the Radio Officer.. Everyone, ‘directly or 
indirectly related to ithe ship had totally disowned their lability or 
their being involved in the act- of smuggling. The Radio Officer was 
apprehended for smuggling of gold biscuits in ‘his individual capacity. 
The final adjudication order also bas clearly and unequivocally held 
the Radio Officer to .be guilty of smuggling. By adopting а detailed 
> reasoning process, th Adjudicating Officer has:totally absolved the owner 
^ or the master ‘of the vessel with anything to do with the smuggling in 
question, Ifin this background, for: aome reasons or the other, the 
ship wae detained for sometime and later on released by the custom 
authorities, because the gold hiscuite were recovered from thé ship, even 
though from the person of the Radio ‘Officer on board the ship, the 
owner and the indster of the vessel of the ship naturally were asked to, 
furnish a bond, if'ultimately it was ever found that the ship, its owner 
or the master were involved In any manner with the tmuggling activity. 
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Afterall a ship was allowed to be released, after being detained because 


gold Was recovered from the ship and'if for such release a bond was . 


cxecuted, the purpose was only to ensure that if any liability was 
ultimately fastened upon the owner or the master of the ship, the 
person executing the bond should pay the amount in question., 


13. Every document has to be construed and interpreted not only 
in the back ground of surroundings and circumstances in which it was 
executed but also on the basis of the language employed in the 
document. Ifthe language of the terms and conditions of the bond is 
clear, and categorical and does not contain any uncertammtity or 
ambigulty, the Court bas no difficulty In interpreting the bond so as to 
fix the extent of responsibility upon the person executing the bond. 
As I have already noticed, In the bond before us the language unmista- 
kably reflects the intention of the contracting parties which admittedly 
did not cover any liability In respect of the Radio Officer. " 


14. Alternatively I may say, if the respondents had intended that. 


the bond to be executed by. ће petitioner should include the Hability, 
if imposed with respect to Radio: Officer as well, its exclusion from the 
terms and conditions of the bond, its preamble and the recital part has 
only the respondents to bo blamed because |t was their duty and obliga- 
tion „(о have made sure that the terms and conditions of the bond 
corresponded with the intention of the contracting parties. In a case 
like this where the terms and conditions should be exact, precise and 
„ clear, the Court cannot venture into any enquiry with-regard to the 
intention of one of the parties as was argued by the learned Advocate 
for the respondents. Iam adopting this reasoning only to deal with the 
argument of the learned Advocate for the respondents that the intention 
of the respondents was to fasten the liability’ upon the grantor also sf 
any penalty was imposed upon the Radio Officer. The least that I can 
say is that such an intention cannot be gathered from the terms and 
conditions of the .bond. Once a document is reduced into writing, 
defining truly and precisely the rights and obligation of the parties, 
without there being any: vagueness ‘or uncertalntity with regard to the 
text of the document, itis not permissible for the Court to go beyond 
the document or behind the text thereof to gather‘ the, intention of-the 
parties. which are best reflected. in tho text of the document, and the 
ianguage employed therein. x x 2305) 


15. If therefore the, Adjudicating Officer absolved the master and 
the owner of the ship from any ability, it was proper for him to 
have appropriated the amount of Ra, 5,00,000/- for satisfying the 
jiabillty of the Radio Officer towards payment of the penalty which was 
. imposed upon him. ' The answer has to be in the negative, i 
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16. Forthe aforesaid reasons therefore I allow this petition and 
quash and eet aside the impugned’ order dated 6.5 96 to the extent of its 
appropriating the amount of Rs 5,00,000/- from out of the money 
deposited by the petitioner under the bond in question for satisfying the 
liability of the paym nt of the penalty amount imposed upon 
Shri Hernani B. Villanueva, Radio Officer Consequently the bond 
executed by the petitioners shall stand discharged 


` The Bank Guarantee furnished .by the petitioner shall stand 
discharged The amount deposited by the petitioner’ shall be returned 
to it by the respondents within three months from today. 


No order as to costa. 


S K.G. 


{CIVIL REVISIONAL JURISDICTION 1 
` Before Mr Justice Debi Prasad Sarkar (II) 
В А Decision: January 20, 1997 
‘Rathin Mukherjee & Ors 
i ` Versus 
Dargapur Cinema & Ors. ы. Opposite Parties* 


Industrial Disputes Act—Sectlons 36(4), 34(1) (c)—Industrial Dispute 
—Proceeding in Tribunal—Representation of a party by Advocate— 
Conditions—Consent of the other party and leave of Court —No provision 
for writtea objection —Workman not belonging to any union— May be 
` represented by member of any union or workman connected with the 
Industry 


The exhibition of cinema ios of Durgapur Cinema Hall waa 
suspended for some time following a clash between police and students 
ofR E College, Durgapur When the cinema reopened the previous 
employees were dismissed without assigning any reason Those 
employees approached the Labour Commissioner and ultimately an 
Industrial dispute was raised before the Industrial Tribunal. Before 
the Tribunal the cinema company was ropresented by Sri S. C. Bose 
and the workmen were represented by Sri К. C Bhattacharjeo ай 

executive of the Bengal Motlon Pictures Association, Objections were 


— Petitioners 


‚ *С.О.Мо 4039 of 1991 
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raised byt both. the sides regarding the authority of the above mentioned 
persons before the Tribunal. The Tribunal after hearing the parties 
ultimately held that R. C. Bhattacharjee who represented the workmen 
had no authority to do so and as such he had no lacus standi to raise 
such objection under Section 36 sub-section (4) of the I. D. Act.- 
So the prayer of the: company to be represented through an Advocate- 
was allowed. Being aggrieved by such order the workmen filed an 
application under Article 227 of the Constitution betore the High Court. 


. Allowing the revisional application ‘and remanding the matter to 
the Tribunal, the Court = 


HELD: The language of Section 36(4) is absolutely clear. It 
appears that it contains two condition s for the purpose of being represen- 
_ ted bya legal practitioner in an Industrial Dispute. The first condition 
ts the consent of the other party to the proceedings and the second 
condition which is conjunctive, with the leave of the Tribunal. This. 
particular enactment із absolutely silent that tt is necessary on the part 
of the party which to give consent, 10 raise written objection before the 
Tribunal that consent was not glven. ( Para 4) 


Whether the prayer of ihe O. P. to be represented by a legal 
practtiloner has been.challenged or not the duty remained with the Court 
to see before allowing, such prayer that the two conditions as laid down 
by sub-section (4) of Section 36 duly fulfilled, 1 feel constrained fo say ` 

that learned Tribunal has „misdirected ‘himself in interpreting. the 
purpose andinrehrion of sub-section (4) of Section 36 of the I. р. Act. 
vs ( Е ( Рага 4 ) 


Apart from that aspect where the aggrieved workmen are not > 


member of any recognised workers’ union, the law has also provided for 
thetr representation, under Section 36 (1) (c). It ls laid down.that where 
the worker is not a member of any trade unton he may be represented by 
any member of the executive or other office-bearer of any trade union 
connected with, or any other workmen employed in the Industry tn which 
the worker is. employed and authorised іп such manner as may be 


prescribed. ( Para 6 ^. 
Case referred to :— d d S 
(1) AIR 1983 SC 109 ] ' И 
Mr. Santanu Mukherjee | „Дог the Petltloners _ 


The judgment of the Court was as follows :— 

Itisan application under Article 227 "of the Indian Constitution 
* directed against the order No, 26 passed on 9.9 1991 by the Judge, 9th 
: Andustrial Tribunal at Durgapur in Case No. X 25 of 1990. 


‘ 
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2. - The petitioners are the ex-employees’ of the Durgapur cinema 
hall. In March 1985 there was clash between the local police and some 
students of the Regional Engincering-College near the cinema hall and 
as a result two students, were killed by firing and the exhibition of the 
Cinema shows were suspended for some time. Thereafter, when the 
Cinema show was resumed, these petitioners, who were attached to that 
Cinema -hall as employees since-its inception were dismissed from 
service without assigning апу reason by the employer. Naturally they 
approached the Labour Commissioner aod there was an attempt for 
reconciliation between the employer and the workmen which vltimately 
failed and the Labour Department referred the matter to the Industrial 
Tribunal. Before the Industrial Tribunal the Company was represented 
-by one Advocate, namely, Sri S. C. Bose on behalf of the workmen and 
executive of the Bengal Motion Pictures Association, namely, Sri R. C. 
Bhattacharjee appeared an raised objection that the company cannot be 
allowed to be represented through ап Advocate without the consent of 
the workers i e other party and without leave of the Tribunal in terms 
of the provision of Section 36 sub-section (4) of the Industrial Disputes 
Aot: At the time of hearing of that objection the Advocate appearing for 
the company raised the plea that R. C. Bhattacharjee was not the autho- 
rised reprosentativeof the workmen and ag such he bad no locus-standi to 
raiso such objection. The learned Tribunal by its order dated 27.11 1950 
accepted the contention аз raised by the representative of the workers 
` and rejected the plea of the employer to be represented by a legal practi- 
toner as the conditions laid down in sub section (4) of Section 36 of the 
I.D. Act were not complied with Against that order the company 
moved this Hon'ble Court under Article 226 and-the matter was disposed 
of by the then Hon'ble Justice Mr. Paritosh Kumar Mukherjee and the 
matter was remanded to the learned Tribunal for fresh adjudication on 
the preliminary objection raised, by either party and with -this direction 
ajso that in case the Tribunal would allowed representation of the work- 
men by thelr union representative tho Tribunal also should take into 
consideration the question of allowing the legal practitioner оп behalt of 
the company. The Hon’ble Judge also relied upon a decision of the 
` Supreme Court reported 1n (1) AIR 1983 SC at page 109. 


3 The learned Tribunal after remand asked the representative of 
the workmen to satisfy the Tribunal that the condition as mentioned 
under Section 36 (1) (а) of the I. D Act have been fulfilled. At the 
time of hearing the employer produced two letters written by one 
Shibnath Chatterjee, alleged to be the Joint Secretary of the Bengal 
Motion Pictures Employees’ Assoclation in support oftheir case that 
the workmen of the, Durgapur cinema hall were not members of the 
Bengal Motion Pictures Employecs' Association and as such their 


` 


-132 Rathin Mukherjee v. Durgapur Cinema . [4997 (2) CLI 


‚ Executive R. C. Bhattacharjee could not represent them and (һе other 
letter mentioned that the ВМРЕ Union did not authorise Sri Bbatta- 
charjee to represent the workmen. Out of fairness the learned Tribunal 

‘gave an opportunity to the workmen and their representativo 
Sri Bhattacharjee tò produce necessary documents for the satisfaction 
of the Tribunal and it appears from the order that a letter subsequently 
written by that Shibnath Chatterjee correcting hls earlier stand was also 
produced along with membership cards of the petitloner-workmen, but 
the learned Tribunal could not rest bis falt on the genuineness of those 

. documents and by his impugned order i. e. dated 9th September, 1951 
accepted the contention as raised by the learned Advocate Sri S. C Bose 
appearing for the employer that R. C. Bbattacharjee who represented 
the workmen had no, authority to do-so and as such he had no locus- 
standi to raise such objection under Section 36 sub. section (4) of the I.D. 
Act and thus the plea of tho workmen virtually has been thrown out of 
-the Tribünal and the prayer of the company to be represented through 
an Advocate was allowed. On being aggrieved by such order the present 
application under. Article 227 of the Conatitution has been filed by the 
‘workmen on the ground that the learned Tribunal acted without juris- 
diction and under misconception of the actual position of law. The 

learned Advocate for the petitioners made his submissions also onthe ` 
other day, but unfortunately the opposite party inspite of service did 
notappear and to ensure fair-play of Justice, the learned Advocate 
appearing for the petitioner, namely Mr. Santanu Mukherjee was 
directed to send an intimation of the next date of hearing to the party 
concerned f. e. employer by registered post with A.D. Itis submitted | 
by Mr. Mukherjee that it was duly served but the postal receipt and the 
acknowledgement card both are lying with his client who has Bot yet 
been turned up. Mr. Mukherjee has filed а сору of the letter which 
was sent to the opposite party employer i e. respondent No. 1. Let 
this copy be kept with the record with this direction to the petitioner 
that the acknowledgement сагі and the postal receipt be filed as soon, 


аз available. 50и 


4. Thelanguage of Section 36 (4) is absolutely clear. It appears 
that it-contains two-conditions for the purpose of being represented by 
a legal practitioner in an Industrial Dispute. The first condition is the 
consent of the other party tothe proceedings арӣ the second condition 
which is conjunctive, with the leave of Tribunal. This particular 
enactment is absolutely silent that itis necessary on the part of the 
party which to give consent, to: raise written objection before the 
Tribunal that consent was not given. Such an interpretation goes 
against the apirit and intention of this particular enactment. The 
language of Section 36 (4) of the т. D. Act is. so clear that it can be 


r 


/ 
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construed with confidence thata duly has been cast by the legislature 
on the Tribunal iteelf before allowing the prayer for representation by an 
Advocate or legal practitioner to be satisfied that those two conditions 
as mentioned above have been. fulfilled. It isa legal requirement and, 

therefore, 1t 16 the incumbent on the part of the Court or Tribunal to be 
sure that those two condition have been fulfilled before allowing such 
petitions, _Butim-.the instant case, ав I find, the learned Tribunal has 
committed gross error by transferring the responsibility of the Tnbunal 
to the aggrieved party і e. petitioners Itis the view of the Tribunal 
that the representativo, of the workmen not being properly authorised 
in terms of the provision Section 36 (1) (а) of the I. D. Act, such repre- 
sentative had no authority to raise such objection cballenging tbe prayer 
of the company to be represented by an Advocate. Whether the prayer 
of the O. P. to be represented by a legal practitioner has been challenged 
or not the duty remains with the Court to see before allowing such 
prayer that the two conditions as laid down by sub-section (4) of 
Section 36 duly fulfilled. Y feel constrained to say that learned Tribunal 
has misdirected himself in interpretating the purpose and intention “of 
sub-section (4) of Section 36 of the I. D. Act. Accordingly that part of 
the impugned order cannot be sustained in law and should be set aside. 


5. Regarding the representation of the workmen f. e. the petitio- 
nera by their executive office-bearer, namely, В. C. Bhattacharjee, it is 
necessary to mention tbat the joint secretary Shibnath Chatterjee on 
whose earlier letters the company banked such stood corrected by 
sending а letter explaning the facta subsequently and admitting that 
those workmen became members of the union and К. C. Bhattacharjee 
was authorised to represent. 


6. Apart from that aspect where the aggrieved workmen are not 
member of any recognised workers’ union, the law has also provided 
for their representation under Section 36 (1 ) (с). It is laid down that 
where the worker is not a member of any trade union, he may be 
represented by any member of the executive or other office-bearer of 
anytrade union connected with, or any other workmen employed 1n 
the industry in which the worker is employed and authorisedin such 
a manner аз may bo prescribed. Just on plain reading of this particular 
sub section, it can be construed in this way that where a particular 
workmen i$ not a member of any particular union, he may also be 
represented by executive or any other office bearer of a unlon which 1s 
connected with ап identical] industry in which the worker is employed. 
Therefore, in terms of this particular sub- section, it can be said that 
if for tho sake of argument we assume, that the petitioner workmen w.re 
not’ members of B M P.E. Union not being employed in a cinema indus- 
try any office-bearer or executive oónnected with that industry are 
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entitled to represent them if duly so authorised as required by law. In 
the instant case, there is no such allegation that there 1s any defect in 
such authorisation made by the workmen-petitionere 1n favour of Sri R 
C. Bhattacharjee, Accordingly, .I feel constrained ‘to hold that the 
learned Tribunal algo has missed the true intention and purport of this 
provision of law. In short, the learned Tribunal has been misdirected 


а 


and committed error in jurisdiction by mis-interpretation of the . 


provision of Section 36 (1) (c) and »ub-section (4) of Section 36. The 
impugned order as such is set asido and the matter should go back to 


„ће 9th Industrial Tribunal at Durgapur for deciding the points at issuc 


afresh according to law and in the light of observations made above 
as expeditiously 4a- possible, preferably within four weeks from the date 
of communication of this order and the application ugder Article 227 
of the Indian Constitution is hereby disposed of. 


Tbe 1багпей Advocate appearing for tho petitloner is permitted 
to take the gist of this order and communicate it to the learned Tribunal 
and the learned Tribunal may act on such communication.- 


. &. K.G. 


E] ? ud = 
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'( CONSTITUTIONAL WRIT JURISDICTION ] 


Before Mr. Justice Satyabrata Sinha г 
Decision: November 26, 1996 . 


Srl Jugal Kishore Singhee & Ors. "EE n^ Petitioners 
\ ` Versus Hd yo : 
The State of West Bengal & Ors. ^ ...... Respondents* 


Code of Civil Procedure—Sectlon 11—Constractive res judicata— 
Several writ petitions on same matter already disposed of—Petitioners 
party to such writ petitions—Fresh writ petition barred., 


E Constitution of India—Arrticlo 226—Conclusive finding fo previous 
writ petitions by High Court ~ No writ be issued against High Court. 


A notification of acquisition was issued in the year 1946. Several 
writ petitions flled by the owner of the land were disposed of. The 
"respondent No. 4 filed a writ petition’ praying for a direction upon the 
. State to hand over possession of the lands in question which was allowed 


"W. P. No. 2411 of 1996. = : a Oe 


1 
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and the appeal against the said order preferred by Jugal Kishore Singhee 
and Others was diamissed. Thereafter the said Jugal Kishore SInghec 
and Others preferred a fresh writ petition on the ground that the said 
petitioners were not mado parties in the earlier writ petition. 

The Court dismissing the writ application, ] 

HELD: Keeping ín view ihe fact! thatthe matter now stands 
concluded by different orders passed by this Court and further in view 
ofthe fact in the -aforementioned writ petltion No. 1285 of 1996 the 
question of validity of the acquisition was not in issue and further in 
view of the fact that the appeal preferred as against the said order has 
been dismissed and the Special Leave Petition filed by the petitioners has 
also been directed to be withdrawn, I am of the opinion that no writ 
application ‹ can be entertained at this juncture and particularly in view of 
the fact that this Court in exercise of its jurisdiction under Article 226 of 
the Constitution of Indla cannot issue a writ against the High Court 

( Para 3 ) 


In vlew of the dismissal of several writ petltlons at the instance of 
the owners as well as dismissal of the appeal of the petitioner, ihis writ 
applicatlon must be held to be barred under the principles of constructive 
Res judicata. К ( Para4) 


- ^The judgment of the Court was as follows :— 

Tho writ petitioners, who are said to have acquired an interest in 
the property purported to be on the basis of an order granting probate 
in respect of a-Will executed by one Chanda Bal who died on 2 9.1975, 
have filed this writ application, inter alia, on tbe ground that In the 
earlier writ application filed by the respondent No. 4, the petitioner 
was not made a party and in the said writ application the question as 
regards non-compliance of the requirements of Chapter VII of tbe Land 
Acquisition Act, 1894 had not beentaken. It appears that a notifica- 
tion of acquisition was issued in the year 1945. Several writ application 
had been filed by the owner of the land as also by the tenants. The 
said writ applications having been disposed of, the respondent No. 4 
filed a writ petition praying for a direction upon the State to hand over 
^ possession of the lands in question. The said writ petition being Writ 
Petition No. 1285 of 1996 appeared before Ruma Pal, J. and by an 
order dated 1st August, 1996 the said application was disposed of with 
the following direction :— 

“None appears on behalf of the added АРЕ In this Writ 
Petition No. 1285 of 1996 (who are also the writ petitioners in W. P. 
No. 5478 of 1987 and which is being heard and disposed of simal- 
taneously with W. Р. No. 1285 of 1996). Writ Petition No. 5478 of 
1987 is accordingly dismissed and all interim orders are vacated. 


136 “Jugal Kishore Singhee v. State of W. B.- { 1997 (2) Ch) 
] 
‘As there ds no fürther Impediment to the State Government's giving 
' the writ’ petitioner in W. P No. 1285 of 1996 vacant possession 
as prayed fot, W. P. No. 1285 of 1996 is allowed and the respon- 
dents are-directed to make over vacant possession of premises 
No. 26/2, Sir Hariram Goenka: Street, Calcutta and promises 
Nos. 387, 388 and:390, Upper Chitpur: Road (now. re-named as 
: Rabindra Sarani), Calcutta, to the petitioner No. 1 within а fort- 
. might from'date. The--respondents will be^entitled to take police 
: bolp for the purpose of implementing: кй order ” 


. 2. As -against the said order, an арр! was taken by Sri Jugal 
Kishore Singhee and Others who are petitioners in this writ application 
and by an order dated 6th August, 1996 the sald appeal was also 
dismissed. The learned, Counsel appearing on behalf of the petitioners 
has: drawn my attention to a letter, dated 23 10.96 written by onc 
Girlsh Chandra as contained in Annexure ‘T’ to the writ application 
from a perusal whereof it appears that the petitioners not only filed 
this writ application but also filed a Special Leavo Application. 


3. According to' the léarned Counsel; in view of-the aforemen- 
tioned letter, the Supreme Court has granted leave to pursue this writ 
application. The order of the Supreme Court of India has not beon 
annexed, but a copy thereof has been handed over to this Court. 
From а perüsal of ‘the order’ passed by itie Supreme Court, it appears 
that ‘the Special Leave Petition was dismissed as withdrawn. In this 
view -of the matter, ів“ Court cannot infer from the aforementioned 
letter dated 23.10 96 that the aforementioned Special Leave Application 
was'permitted ‘to bo withdrawn so that the petitioners can take proper 
proceedings in tho “High: Court by way ofa writ petition. Keeping in 
viow'the’ fact that the matter now stands concluded by different orders 
passed’ by this' Court. dnd. further in view of the fact that in the afore 
mentioned Writ Petition No.-1385 of 1996 the question of validity of 
the acquisition was not in issue and further in view of the fact that the 
appeal preferred as against the sald order has been dismissed and the 
Special Leave Petition: filed y: the petitioners has also been directed 
to be withdrawn, I am of ‘the ‘opinion that no writ application can be 
entertained at this juncture’ and' particularly in viow of the fact that thie 
Court in exercise of ‘its jurisdiction under Article 226 of the Constitu- 
tion of шша apo апе a writ against Ше High Court. 


1 
4 In, any ovont in view of dismissal 'of several writ petitións at 
the instance of tho. owaers as wellas dismissal of tbe appeal of the 
petitioner, this ‘writ application! must be hoeld:to'be barred under tho 
prinsiples of оиу Res-Judicata, ‘ E 


/ 


:1997 (2) СШ] Bljaya Acharya v. Radhika Bala Mondal 137 


5. For the reasons aforementioned, there is no merit in this 
application which is s accordingly dismissed, No order as to costs. 


All parties to act on a signed xerox copy of this dictated order 
on the usual undertaking. А - 


' S.K. G. 


- CIVIL REVISIONAL JURISDICTION] 
| Before Mr. Justice Bijfitendra Mohan. Mitra 
: Decision : January 7,1997 
Shrimati Bijaya Acharya | wee Petitioner 


Versus К 
Shrimati Radhika Bala Mondal & Ors. -eesssOpposite Parties? 


Code of Civil Procedure—Order 1 Rule 10(2), Order 9 Rule 13, 
Order 14 Rule 1—Preliminary decree In partition suit Addition of party 
fhereafter Not permissible —Remedy by fresh sult. 


In Title Sait No. 33 of 1993 a preliminary decree for partition was 
passed by the Assistant District Judge, Asansol and the suit was pending- 
for passing of the final decree. At this stage the petitioner filed an 
application under Order 1 Rule 10(2) C. P. C. for being added asa 
party in the suit claiming that she has interest [n the property in suit. 
The petitioner also filed an application under Order 9 Rule 13 of the 
¿Code of Civil Procedure for setting aside of the preliminary decree 
which was registered asa Misc. Case The Trial Judge dismissed both 
the applications by a composite order. The petitioner accordingly 
preferred Revisional application before the High Court. 


+ Dismissing the Rovisional application the Court, 


HELD: The question to be settled in a sult for partition upto the 
passing~of the preliminary decree ts about determination of shares and 
not about allotment Once the shares are determined the same cannot 
be reopened unless with passage of time there is diminution or extension 
of the number of shareholders because of intervening circumstances of 
death and transfers from lawful owners. ( Para 2) 


This Court ts of oplnton that circumstances justifying the passing 
ofa preliminar y decree as circumscribed by the Supreme Courtare due 
to death, transfer and/or some such analogous events of like nature 
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for. which the Court has to ponder’ over the connotation “ejusdem 
generis”. The circumstances justifying the passing of the second pre- 
‘liminary decree. as illustrated by the Supreme Courtare exhaustive 
subject to extension of events or circumstances which are qualitatively 
different, бола ` (Para2) 


The remedy which the petitioners may havels by way of a full- 
fledged sult for declaration that the preliminary decree is not binding on 
them and[or tt ts vittated by fraud but the issues emanating therefrom 
cannot constitute the same issues which are likely to be discerned as 
issues of fact and issues d law after dissection of ‘the provisions of 
Order 14 Rule1 C. P. C. T . s. ( Para 3 ) 


Case referred to :— ` 
(1) Phoolchand & Anr. v. Gopi Lal; AIR 1967 SC 1470 


Mr. Sallendra Bhushan Bakshi, Partha Pratim Mukherjee, 
Arun Prakash Lahiri and ае — for the Petitioner 


Mr. Bhaskar Bhattacharjee | for the Opposite . Parties 


7 Thè judgment of the Court was ай follows : — ' E 
^'' * The instant гетівіопа! application at the motion stage is taken ap 
for hearing on contest in presence of the caveators being directed against 
Order No. 36 dated: 30.11.96 passed by thé -Assistant District Judge, 
Asansol in connection with Misc.. Case No. 207 of 1994 arising out of 
‘a suit being Title Suit No: 33 of 1993 The said Misc Case arises out 
‘ofa ‘proceeding under Order 9 Rule ‚13 of the Code of Civil Procedure 
and by a composite order both the miscellaneous proceedings as referred 
to as wellas another petition under Order 1 Rule 10 - sub-rule (2) have 
beon disposed of. Here the admitted position is that in & suit for partition 
a preliminary decree has been passed and a final decree is awalting to be, 
passed. ‘After the passing, of the preliminary decree and during the 
period of interrugnum resulting in passing of the final decreo, a petition 
under Order 1 Rule 10(2) C. P. C. has веер the -light of the day in the 
proceeding. 


2 Mr. ‘Bakshi, learned Counsel appearing on behalf of the 
petitioners, has assailed the rejection of the petition under Order 1 
Rule 10(2) C. P C. The entire objeot of Mr. Bakshi's clients is to 
enterinto the arena of legal combat after the preliminary decree is 
passed оп, inter alia, the allegation about non-inclusion-of necessary 
co-sharers of the property ina suit for partion A suit for partition 
1s a special type, of suit which has two stages. At the first stage, when 
the preliminary decree is passed, the rights of the parties are determined 
by way of determination of their shares. The allocation of shares 


. 


АЗ 
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"commensurate with proportionate shares Jn the preliminary decree is 
i "required to-be made ‘at the second stage of controversy Ieadirg to the 
` passing of ' the final decree. So faras the dispute regarding shares ia 
concerned, that is determined and is likely to be set at rest after the , 
curtain of. the controversy n dropped with the passing of the prelimi- 
nary decree, The controversy raging from the filing of the suit after 
the passing of the preliminary decreq із about the determination of 
- ,shares, and resolution of disputes relating to shares and in the second 
Chapter of tho proceeding allotment is- made їп -terms of the shares 
which is to be determined at the time of pasung of the final decree. In 
the impugned’ order the concerned Judge scems (о have adumbrated in 
prolexity without being conscious of the nature of the. sult being 
a suit for. partition and it cannot be said that till the final decree 
ls passed, the suit is not pending. The suit does not terminate with the 
passing of the preliminary decree but disputo is sct at reat, about deter- 
mination of shares. In terms of the language of Order Rule 10(2) 
C. P.C., it has been mentioned that Court may atany stage of the 
proceediags strike out or add parties whea the presence of such parties 
becomes necessary forthe Court to factually and completely adjudicate 
upon and settle the ‘questions involved inthe suit. Here the question 
to be settled in a suit for partition upto the passing of the preliminary 
decree is about determination of shares and not about allotment. ‘Once 
the shares - are determined the’ same cannot, be reopened unless with 
passage ‹ of time there is diminution or extension of the number of 
shareholders because of interyening circumstarces of death and transfers 
from lawful: owners. For the purpose of offective adjudication of 
, captroversy, the preliminary decree cannot bé reopened excepting as 
' indicated hereinbefore. In this contèxt, Mr Bakshi, learned Advocate 
for the petitioners, Љав placed reliance in the vell. known decision of. 
(I) Phoolchana & Anr. V. борі Lal reported ın AIR 1967 SC 1470 and 
particular attention of this Court has been .drawn to the passage con- 
tained in Paragtaph 7 thereof. The Supreme Court in the said judgment 
„hae opined that there can be^ necessity for passing of more than one 
preliminary decree if the circumstances justify the same when after the 
preliminary decree: sóme parties die and :hares of other parties аге- 
‚ augmeated by transfer. The Supreme Court has made alioa pertinent 
' observation that even if it transpires after the preliminary decree which 
necessitates change of shares, the Court can and should do it to take 
into account the cumulative effect of oscillation of shares with changing 
‘circumstances resulting in change .of numbers of the co-ibarers flowing 
from nataral phenomena like death. . Even if a transfer takes place, it 
can result in fresh computation of shares but it cannot arrogate into the 
' domain of determination of abares of the respective parties. Mr. Bakshi 


E 


\ 


` 
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with bis usual expertise bas laid emphasls o on the expression “clrcunis- 

tances” justifying the passing of a second preliminary decree and, 


Ё , according to Mr. Bakshi, the catéóna as referred to In the relevant 


"paragraph of the judgment is illustrative, in nature and not exhaustive: 
This Court has given, anxtous consideration to the well-thought submi- 
sslohs of Mr. Bakshi and {t ів of opinion that circumstances justifying s 
the passing of a preliminary decrée as circumscribed by the Supreme 
Court are due to death, transfer and/or some such ‘analogous events of 
like nature for which the Court has to ponder over the connotation 
"ejusdem. generis’. The circumstances justifying the passing of the 
second preliminary decree ag illustrated by the Supreme Court are 
exhaustive subject to extension of events of like nature and of similar 
type and not of some such events ог ciroumstances which are qualita- 
tively different. Therefore, this Court -is constrained ‘to reject the 
submissions of Mr. Bakshi after recording its appreciation of the, merit 
of presentation of the said submissions. 


This Court is also made to ponder oventhe other aspect that if 
by.way of a petition for addition of parties a Party is allowed to reopen 
B preliminary decreo, then the sald party may be,inhibited in the same 
suit to render proper evidence-to have the decree reopened. The remedy 
which the petitioners may have is by way of a full-fledged suit for 
declaration that the preliminary deoree is not binding. on them and/or 
it ia vitiated by fraud but the issues emanating therefrom cannot 
constitute the same issues which are likely to be discerned asiasues ^ 
of fact and issues of law after dissection of the provisions of Order 14 
Rule 1 C.P.C. This Court does not appreciate the laborious effort to 
: reach the main thoroughfare for obtaining relief by way of à bld to 
enter intoa bye-lane which ‘ultimately turn out to be а fotile effort. 
Therefore, thus Court thougli does not agree with the reasoning 


. offered by the learned Judge because of miéappreciation.of the nature 


of the said suit agreed with the’ conclusion of the learned Judge, 
therefore, it cannot Interfero with the ‘conclusion Accordingly, the 
revisional application stands dismissed on context: ў 


r 


'8. K.G. ‘ j? 
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С CONSTITUTIONAL WRIT JURISDICTION } 
Before -Mr. Justice Samaresh Banerjea 
Decision :, April 25, 1997 


Asif Hossain & Ors. ` А Б Petitioners 
: Versus ^ 

Inspector General, B.S F , West жиы 5 

Circle & Ors. ] .., Reapondents* 


Customs Act, 1962— Sections 110, 113—Stock acized from godown 
—Liability for confiseation—When attempt to export goods illegally— 
Not liable to be exported—Distinction between Hable aud attempt— Overt 
act necessary for attempt to export—No lability of confiscation for 
possibility or probability of nena ene of Ben ae 
: tion arbitrary. 


The. petitionera are carrying on business in partnership under tho 
name and style of Bengal Traders in Chillies, Jeera, Black Peppers etc 
By purchasing the goods from various places like Calcutta, Kerala etc , 
the petitioners store the same in their godown and sell such articles 
in small lots from their retail shops situated at Dhuliyan Cinema Road. - 
For this business they possess the requisite certificate from the con- 
cerned department of the Government of West Bengal and they main- 
tain accounts etc. On 7th December, 1996 some Border Security Force 
Personnel a bitranly and illegally lifted 64 quintals of black pepper on a 
matadore van and detainéd the same without making any seizure or 
inventory of the same. These goods were ‘thereafter seized by the 
customs authorities under Section 110 of the Customs Act, 1962 on 
the ground that ‘they are liable to the confiscated under Section 110 and 
Section 113 of the Customs Act. The petitioners challenged this 
seizure by writ petition before the High Court. 


Allowing the wrlt petition the Court, ` S 2 
HELD : The reasonable belief of the appropriate Officer under 
Sectlon 110 of the Customs Act for the purpose of seizure that good: are 
liable to be confiscated therefore must be vis-a vis Section 113 of the 
Customs Act, It is true that the Cours will not sit in appeal over such 
‚а belief of an appropriate Officer nor wlil question the adequacy of the 
materials on which such reasonable belief is formed. But in fit and 
proper case the Court can cerialnly examine whether there is any mate- 
rial at'ali for sucha reasonable belief inasmuch as a reasonable beltef 
{snot mere suspicion but something more than suspicion and more than 
suspicion (y necessary to glve rise to a reasonable bellef  ( Para 24) 


*C. O. No. 19940(W) of 1996 


P 
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Liability ‘of Е under Section 113 оў the Customs Act of 
1962 arises when there із attempt to export the goods Illegally and not 


when the goods are Hable to be exported illegally. So far as the = 


Section 113 of.the Act is concerned the sub-clauses being (a) to (J) there- ~ 
under Indicate the various. situations and circumstances of illegal attempt 
to export goods making the same llable for corfiscation. ( Para 29 ) 


In the impugned order: passed under-Seciton 110'of the Customs 
Act it ts not indicated under which clause of Section 113 the goods are 
liable to confiscation. But under none of the sub-clauses (a) to (j) of 
Section 113, any goods. умей are llable to be exported illegally are lable 
to be confiscated. ` С d ( Para 30 ) 


Liability for ex portation.is certainly noi attempt to export and not 
even. an overt act constituting ай attempt to export butfor which the 
goods cannol, "become llable for confiscation, There has to be an overt 
act on the part of the concerned person for constituting an attempt to 
export. - - 5 ( Paras.38 & 39 ) 


Liable to be: exported therefore would n mean that there is future 
. possibility or probability of exportation of the goods although the some 
may not actually occur. Вш since no Habllity for confiscation arises 
under Section 113 for. such possibility or probability of exportation of 
any goods in future illegally, there cannot be any reasonable beltaf under 
^ Section 110 of the Customs Act as to such liability of confiscation and 
consequently the exercise of power under Section 110 of the Act by the 
respondent was wholly without jurisdiction and arbitrary. б Раға 51) ` 


Cases referred to :— 


(1) Mahinder Singh v. Chlef Electlori Commissioner, 0, 
AIR 1978 SC 851 ,- Р 


(2) Collector of Customs v. Sam Pathu Chittl; AIR 1962 $C316 
(3) Pukhraj v. Dear Кой, АТК 1962 5С 1559 


(4). S. Narayanappa у..Їпсоте Tax Commissioner, Bangalore, | 

AIR 1967.8С 523 t. 
(5) Assistant Collectorof Customs v. Malhotra, AIR 1972 SC 689 . 
(6) Ranjlt Export ( P) Ltd. v. Collector of Customs, Madras, | 

1985 (21) ELT 353° - 
(7), Ceniral Exclse апа 'Gold Control's Case, 

1987 (28) ELT ‘489 (CBCAT) 
(8) 1993 (64) ELT 322 (CECAT] 
(9) 1993 (63) ELT 106 (CECAT)... "os ; 27 
(10) -State of Maharastra y Md Eaqub, AIR 1980 sc nn / 7 
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C (11) Abhayanand Mishra v. State of Bihar, 1962 (2) SCR 241 


‚ (12) Mis. Buresian Equipment and Chemicals Lid. v. Collector 
of Customs, AIR 1980 Cal 1884 1980 (6) ELT 38 


(13) The Land Customs Inspector v. Jagannath Bhordar, 
AIR 1953 Cal 663 


. (14) Union of India v. Shyam Sundre, 1994 (74) ELT 197 
. (15) AIR 1987 SC 132 


(16) Indru Ramchand Bharvani & Ors. v, Union of India & Ors., 
1988 (4) SCC 1 


(17) Bowrtah Cotton Mills Co. Limited v. Commissioner of Customs, 
` Calcutta, 1996 (86) ELT 28 (Cal) 


Mr. Saktinath M ukherjee, P. K. Dutta and : 
Atish Dipankar Вау for the Petitioners 


Mr M. В, Sarkar and Prantosh Mukherjee ` eere for the Respondents 


The judgment of the Court was as follows :— - 

The petitioners who are carrying оп” business in partnership 
under the name and style of **Bengal Traders” in Chillies, Jeera, Black 
Peppers, Bete] Nuts etc. at Dhuliyan, have challenged an order of 
detention and seizure of 64 quintals of Black Peppers from the godown 
of the potitioners situated at Anupnagar, Kancbantala, Kamat of 
Dhuliyan, by the respondents. 


2. .It is the case of the petitioners that purchasing the goods 
from various places like Calcutta, Kerala etc. they store the same in 
their aforesaid godown and sell such articles In small lots from their 
retail shops situated at Dhuliyan Cinema Road, Dhuliyan in the 
District of Murshidabad. For the aforesaid business they possesses 
the requisite certificate from'the concerned department of the Govern- 
ment of West Bengal and they also maintain thelr accounts and pay 
all taxes including income tax, sales tax etc. On 7th December, 1996 
at about бр m. some Border Security Force' Personnel ( hereinafter 
referred to as the B S.F ) being.the respondent Nos. 2 and 3 along 
with some customs- official, police personnel and responsible persons 
of the locality came to the aforesaid godown ofthe petitioners and 
although the petitioner No. 1 showed the said respondents the sale tax 
registration certificate, vouchers, cash momo, the transport challan, 
stocks register and sale register, the BSF personnel arbitrarily and 
illegally lifted the said 64 quintals of. black peppers опа matador van 
which they brought along with them and took away the said goods 
and detained the samo without further making any inventory or making 
any seizure list in respect thereof. Having failed to obtain any inventory 
from the respondent Nos. 2 and 3the petitioner lodged a general diary 
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on, 7th December, 1996 with the officer-in-charge Samserganj Police 
Station, at Dhuliyan. On 8th December, 1996 the petitioner No. 1 
visited the'office of the respondent No. 7 for demanding return of bis 
said detained ‘goods when: the ‘said goods were ‘seized again by the 
customs authority and after* preparation of a "seizure list tho samo 
were handed over to the petitioner. ` Е 


D 


3. The aforesaid seizure list waa issued ‘ander Section 110, of the 
> Customs Act, 1962 and It vas alleged there, Inter alta, that the owner 
of the goods so seized failed to produce any documents, papers 'In 
support of his legal acquirement/possession of the goods and hence the 


goods were seized under Section 110 of the Customs Act on the reasofa- . 


ble belief that the same are liable to be exported. outside India and are 


liable to be confiscated under Section 110 and. Section 113 of the 


Customs Act, 1962, | 


" -Tt is the specific case of the e айй; that the ‘allegation in 


the ы seizure liat that the petitioners failed to produce any documents - i 


in support of ownership and. possession of the materials are, absolutely 


baseless and mala. fide.. ‘Admittedly the. Chairman . of the Dbuliyan E 


Municipality Mr. Safar Ali 1 waa present in the godown of the petitioner 
~ wbich was raided by the respondent on 7th December, 1996 and It will 
appear from a certificate issued by him that the petitioner No. I 
although showed all thé documents which were asked for by the BSF. 
personnel at the. time of search of the godown the BSF ‘personnel 
removed ths goods without preparing any ecizure list or inventory. 


'*5: The aforesaid seizure by the respondents is the subject matter 
of challenge in the present writ petition, = 


t P 


6. The aforesaid seizure bas been-challenged by the peiores: 


mainly -on the ground that such seizure ex facie cannot be sustained 
being contrary to. Sections 110 and 113 of the Customs.Act inasmuch as 
‘although goods are liable to be confiscated under Section 113 of the 
Customs Act if an attempt to export the same-is made illegally and on 
reasonable belief in respect thereof seizure can 'be.made under Sec 
tion 110 of the Customs Act, admittedly” there has been no attempt 
. whatsoever to export the goods and in the said order of seizure 

itself it is indicated that the ‘said goods аго seized “being liable 
to be exported’’ .which. is not a ground oo which a seizuro list can be 


made under the Customs Act ^ ^ i \ 


7. Mr ‘Saktinath, Moktherjee the. learned Senior Counsel appea- - 


І ring for the petitioner has submitted, inter alia, that apart from the fact 
that it will appear fróm the order Of seizure itself it will appear that the 


L E 
E a 


seizure was not made on’ the reasonable belief that the goods aie liable .' 
б, р DAE ^ no s... a4 17 


r 


' 
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to confiscation under the Customs Act as there мав an attempt to 


‚ €eXport the goods illegally, there was no material whatsoever before the 
, Tespondents justifying the formation evén prima facte of a reasonable 


belief under Section 110° of the Customs Act that the goods are Hable 
to confiscation It has been submitted that the reason for seizure as 
indicated in the said order itself that the goods are *'liable to be expor- 
ted outside India" cannot be reason at all under Section 110 read with 
Section 113 of the Customs Aot for seizure inasmuch as goods are 


„liable to be’ confiscated- under Section 113 of the Customs Act, if the 
-same are attempted to be exported outside India illegally and as there 


Was no attempt to export the goods or there was any overt act from 


‚ which It can be said that there was an attempt to export the goods but 


the goods in fact having been seized from the godown of the petitionera 
there could not have been any seizure of the goods legally. It has 
further been submitted, inter alla, that in the order of seizure itself where 
the reasoH for'he seizure hes been disclosed. Ithas not been stated 
that there has been any attempt to export but it has. been merely stated 


' the goods are “liable to be exported ' but ‘ liability of export" does not 


make it lable for confiscation under Section 113 of the Act and therefore 
liable for seizure under Section 110 of the Act. Mr. Mukherjee has also 
relied upon different High Courts decisions in support of his contention 
that to constitute an attempt to export goods outside India within the 
moaning of aforesaid Section 113 there must be some overt act constitu- 
ting such attempt and hes submitted that in absence of such overt actin 


_ the present case it cannot be said that there was an attempt to export 


when the goods were 1уїпд Їп a goddwn which is not impermissible and 
admittedly the seizure has been made from the godown of the petitioner 
which is therefore wholly Шера/, arbitrary and without jurisdiction. It 
has further been submitted that the grounds which are now sought to be 
taken In their affidavits by the respondenta for justifying the seizure also 
do not indicate that there was any attempt to export or there was aby 
such overt act constituting an attempt of export and the contradiction 
in tne affidavit filed by the Customs Authorities and the Border Sec urity 
Force Authorities when read witb aforesaid certificate of the Chastman 


` of the Dhuliyan Municipality will clearly indicate that thé aforesaid 


allegation in the order of the seizure that dotuments could not be 
produced are wholly mala fide and untrue It has ‘also been submitted 
that BSF personnel also could not have' removed the goods from the 
godown without an inventory and without issuing on order of seizure. 


8 The Customs Authorities being the fespondent Nos. 4 to 8 
in their affidavit-in-opposition has stated, inier alia, that on 7th Decem- 
ber, 1996 while the Customs Officer along with the BSF personnel were 
on preventive duty at Dhullyan, JAD (G) Border Security Force, 


^ 
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Krishnanagar came to their office and sought help for conducting rald 
at a godown in the Anupnagar area and at about 13 45 hrs the Officers 
of the customs, Dhuliyan Customs Station went to the site of the said . 
- godown with the sub inspector of the local police station as also the 
chairman of the municipality Sri Safar Ali and-on enquiry 1t came to be 
known the godown belonged to M/s Bengal Traders baving retall 
shop at Dhuliyan Cinema Road ; thereafter on repeated requestes one 
ofthe partners of the firm Sri Asif Hossain produced one certificate 
of registration for dealer issued under West Bengal Sales Tax -Rules 
for storing of spices but no mention of the godown premises could be 
found in the registration certificate and по other licence of any kind 
issued forstoring of spices could be produced ; thereafter on opening 
the godown 128 bags of black pepper weighing about 64 quintals were 
` found in-stock and the said partner could show only cash memo/bills 
in support of his purchase of black peppers, no register for stock and/or 
sale and duplicate coples of cash memos against sale could be found in 
the godown 7 


9, Ithas been further stated in the said affidavit that “as it was 
found that the godown 16 not approved by any staff or Central Govern- 
ment department for the purpose of storing of black peppers’’, the. 
goods were lifted by BSF Officers along with Sri Aaif Hossain for 
_ further examination. Therealter on 8th December, 1996, Company 
Commandant, BSF, handed over 128 bags of black pepper weighing 
64 quintals valued at Rs. 5,12,000/- along with Srl Asif Hossain as 
apprehended the person and the seizure case was started. 


10 Itisfurther stated in tho sald affidavit that after demand for 
Justice was made on behalf of the petitioners by his learned Advocate 
claiming release of the goods the Superintendent of Customs, Jangipur 
Customs Preventive Unit ordered enquiry into tbe claim of the applicant ' 
and on examination of the available records of M/s. Bengal Traders st 
was found that they have no licence/registration/permission in support 
of their legal possession/storing of the goods so seized as the documents. 
they showed/produced: relates to their retai) shop at Dhuliyan Cinema 
Road. It has been further stated in the affidavit that in the voluntary 
statement Sri Asif Hossain stated that they have wholesale business of 
spices but in the writ petition he-stated that he sold spices on retails as 
such the “possibility of storing the goods for the purpose of illegal 
exportation cannot-be ruled cut”. 


А 11. It has been further stated in the Paragraph 9 ofthe said 
affidavit that "'storage of such huge quantity of spices without Enow- 
ledge of any Government Authorities- lead to idea of the goods being 
liable to be illegally exported and the samo was seized under Section 110 
of the Customs Act, 1962.’’ Ма \ G 


i 
" 
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12. [t will thus appear from ‘the’ aforesaid affidavit filed by the 
Customs Authorities who, passed the order of seizure in respect of the 
‘goods tn question that the reason for such seizure under Secticn 110 of 
the Customs Act was on the purported reasonable belief that the goods 
‘are liable to be confiscated under Section 113 of the Act as storage of 
such huge quantity of spices without the knowledge of the Government 
Authorities lead to the idea the goods are liable to be illegally exported 
and because of the alleged inabtlity of the petitioners to produce/licence/ 
rogistration/permission in ‘support of the. legal possession/atorage of 
goods во seized dnd the possibility of storing the goods for the purpose 
of Illegal exportation cannot be ruled ont, 3 


13 The aforesaid affidavit Of the customs authorities who passed 
the order of: ‘seizure‘in respect of the goods in question will Indicate 
that there was no overt act whatsoever which can constitute an, 
attempt of export the goods in question and it was alio not the case of. 
customs authorities tbat.there was any such overt act ;" but it was their 
сазе. that because of the alleged failure to produce documents by the 
petitjoners and storiug of such huge quantity of goods in the godown 

"without. any permission from the Government, the possibility of 
storing ofthe goods for tbe purpose of ‘illegal exportation cannot be 

.ruled out and since because of such Act on the part of the petitioner the 
goods are Hable to.be illegally exported, the same were seized. 


14. The BSF Authorities Initially did not file г any affidavit inspite 

-of the ‘direction of the Court although they produced records where- 
from it appeared that no seizure list was prepared” by the BSF Authori- 

ties nor any order of seizure was passed under Section 110 of the Cus- 

toms Act as a Customs Officer although admittedly such goods were taken 
away by them on 7th December, 1996. ‘ltalso appeared from the said 


records that tho seizure list was prepared only by the Customs Authorities. 


after the goods were handed over to their by the BSF Authorities on 8th 
of December, 1996. Тһе said records algo contain a detailed report 
. regarding the operation conducted on specific information wherefrom it 
appears chat оп 6th December, 1996, allegedly on receipt ol an infor- 
mation regarding smuggling activities raids were conducted on 6ih ond 


7th December, 1996, at the godown of the present petitioner, Bul auch : 


roport was prepared only on 2 st January, 1997, that is after the order 
of seizure was passed -by the Customs Autborities and when the 
present writ application ‘challenging such ешге was being beard by 
this Court... „ А 


15. It will further appear from the- sald records produced before 
this Court that there is only one document anterior to the date of 
ecizure, namely a.rediogram-moseage.dated 7th December, 1996, issued 
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by the Commandant 4i BN, BSF to SHQ, BSF, KNR wherein it was 


alleged, Inter alia, that on speoific information of JAD (G) BSF, КМК, 


same party along with Dhuliyan Customs and OC ‘Police Station Sumter 
Nagar seized 127 bags black peppers spices .. .. “вв by claimed/ 
out going smuggled it BN froma very well fortified “godown of Bongal 
' Traders" ; the message also docs not Indicate that there was any attempt 
to export tho goode, 


16. Inthe said records there is nothing to indicate that the - 


respondents before carrying on the raid on 7th December, 1996, and 
before seizure on 8th of December, 1996 or on the date of such raid and 
seizure or anterior thereto received any information that’such goods were 
sought or attempted to be exported illegally by the said Bengal Traders 


^ 17. Ithas rightly been contended by Mr Saktinath Mukherjee the 
learned Sr. Counsel appearing for the petitioner relying on the declsion 
of the Supreme Court in the case of (1) Mahinder Singh v Chtej Election 
' Commissioner reported in AIR 1978 Supreme Court 851 that when 
statutory functionaries make an' order based on certain grounds, its 
validity must. be Judged by the reasons so mentioned and cannot be 
supplemented by a fresh reason іп the-shape of affidavit or otherwise. 
Ithas been submitted the validity of the impugned order of seizure 
therefore has to be Judged on the ground disclosed in the order of 
seizure itself and such order itself will indicated that the order of seizure 
is wholly jurisdiction inasmuch as the goods have been seed on the 
alleged reasonable belief that the goods are liable to be exported, which 


however does not make the goods Hable. to confiscation under - 


Section 113 of the Customs Act under which liability of confiscation 
arises only when the goods are attempted to be exported illegally. 


18., But even the-records of the case as pointed out hereinabove 
and the affidavits filed by the respondents do not indicate that there bas 
been any attempt to export the goods illegally making the same liable 
for confiscation under Section 113 of the Customs Act. 


19, The case made out by the said respondents in their affidavit 
is that on the basis of an information gathered by the JAD(G) BSF, 
Krishnanagar the said Officer along with customs staff of Dhullyan and 
officer-In-charge of Samserganj Police Station conducted search 
operation in the godown of Bengal Traders and they selzed 127 bags 
black peppers weighing 6350 Kgs. valued at Ва. 5,12,000/- and -also 
apprehended the ‘proprietor ofthe godown as he could not proouce any 
valid documents for stocking/dumping said black pepper ih the godown ; 
the apprehended person along with seized black pepper were handed 
over to oustoms office, Dhulyyan vide 'cüstoms case No. 40/BXP/CL/ 
ПЕРИНИ dated December 8, 1996, Itis further alleged in the said 


ч 


j ^ ` ү 
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affidavit that from the seizure effected by the party consisting of BSF 
and Others, it appears that the smugglers are managing to “dump huge 
quantity of outgolng contraband goods in the godowns available with 
the connivance of staff of these godowns for further smuggling seme in 
small quantities to Bangladesh. on getting chance. The Commander 
- deployed on the borders have been briefed to liaise with sistor agencies 
‚ for getting such advance information as well as, for conducting such 
co-ordinated operatione for detecting such smuggling activities in their 
area of responsibilty.” Itis further ‘stated in Paragraph 8 of the said 
affidavit that 64 quintals of black peppers were recovered from the 
petitioners which cannot be ‘consumed by the people of Murshidabad 
- District and no documentary evidence even were shown “that they have 
been carrying on black- Peppers in the past which would show the 
reasonable belief in the minds of the seizing Officers’ as a result of 
which the power of seizure under Section 110 of the Customs Act was 
exercised. at 


20 The said affidavit of tho BSF therefore also factually do not 
indicate that there was any overt act constituting an attempt to export 
the goode/on the part of the petitioner and itis also not stated in such 
affidavit that there was any such overt act ; but it has been stated the 


storing of such huge quantity of black peppers inthe godown give rise 
to a reasonable belief of probability of export illegally. 


21. Mr. Sarkar, learned Sonior Counsel appearing for both the 
Customs Authorities as well as the. BSF Authorities have taken the 
Court though the various provisions of the Customs Act relating to 
searches/seizures namely Sections: 100,101 102, 104, 105, 106A, 107 etc 
of the Customs Act cohtending mter alia, (hat for the purpose of search 
and seizurea proper: Officer of the customs department can conduct a 
search and scarch any person, any premises or godown, can take such a 
person who ів searched to the nearest Gazetted Officer of customs or 
Magistrate for the purpose of such search and for the aforesaid purpose 
can detain him and сап even arrest a person under certain circums- 
tances. Й . 

22. Ithas been submitted by Mr. Sarkar that on receiving an 
information about smuggling activities the gcdown of the petitioner wa: 
searched. by the BSF. personnel and one of the persons was datained and 
was taken for an examination and subsequently such goods along with 
such detained person were ‘handed over to the Customs Authorities 
which were seized under Section 110 of the Customs Act ‘on reaso 
nable belief that the same is Hable for confiscation and as such 


` 


scizuro was made on such reasonable belief, no interference is called for: 


by the writ Court at this stago as the same will only hamper the investi- 
gation. Ithae been further «ubmitted that it is not for the writ Court 


4 
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< 


150 Asif Hossoin v. I G., B. S. F., West Bengal [ 1997 (2) СЪЈ 


to go into such question or to act as a Court of appeal over such reaso- 

nable bellef the appropriate authority making the seizure Certain 
decisions have also been relied upon by Mr Sarkar contending’ inter 
- alia, that even in the case when the goods may be at the godown, the 
same may be seized on reasonable belief of being liable for confiscation 
“under Section 110 of the Customs Act. 


23. It has also been submitted by Mr. Sarkar that by virtue of a 
notification the BSF personne! can exercise the power of the Customs 
Officers under the aforesaid provisions of the Customs Act and the BSF 
personnel in exercise of such power searched the godown of the petitio- 
ner and detalned one of the partners. While such power of the BSF 
personnel as Custom Officer to search such godown and detain a partner 
cannot be disputed and has not been disputed by the petitioners, 
Mr. Sarkar has failed to iatlafy the Court as io how the BSF personnel 
could remove the goods from the godown on7th December. 1956 when 
admittedly they did not pass any' order of seizure on that day and did 
not even prepare a seizure list. The removal of the goods 1n the manner 


aforesaid was unwarranted in law. А 
\ 


24. Since the goods are liable to confiscation on вп attempt to `` 
‘illegally import the same under Section 110 of the Act or an attempt to 
illegally export under Section 113 of the Customs Act, the reasonable 
belief as to the liability of confiscation for the purpose of seizure under 
Section 110 of the Act has to be formed vis-a-vis Sections 110 or 113 of 
the Act, We are however concerned in the present case with Section 113 
of the Act under which the export of goods: shall be liable to confiscation | 
under the various circumstances at Indicated in Clauses (a) to (J) of the 
sald section, asthe seizure has allegedly been made on the reasonable 
belief of liability to confiscation for liability to be exported. 


25 The reasonable belief of the appropriate Officer under Sec- 
tion 110 of thè Customs Act for the purpose of seizure that the goods, 
are liable’to be confiscated therefore must be vis-a-vis Section 113 of 
the Customs Act in the instant case It ia true as contended by 
Mr. Sarkar that the Court will not sit in appeal over such a belief of an 
appropriate Officer not will question the adequacy of the materials on 
which such. reasonable belief is formed. Ви in fit and proper case the 
Court can certainly examine whether there is any material at all for such 
& reasonable belief inasmuch as a reasonable bellef is not mere suspicion 
but something more than suspicion and more than suspicion is necessary 
to give rise (0,8 reasonable belief. It has to be based on some informa 
tions and materials and such information or materials must also be 
anterior in point of time to search and seizüro and not subsequent 
thereto. The appropriate customs authority therefore although no 


. 


e 
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. :doübt is the Judge of' his -own Information or materials on the basis of 


which such a reasonable belief is to be formed for exercise of power 
. under Section 110 of the Customs Act, the Court can certainly interfere 
lu -case, of arbitrary exercise of power if it is found ina fit and proper 
cise when such seizure is under. challenge, that there was no information 
or materlals at all-for such reasonable b:lief. The Court may also 
interfere if it is found that the seizure has been made even if the goods 
are not.liable to confiscation’ - te V 
26. It was held in the case of (2) Collector of Customs v. Sam 
Pathu Chitti reported, in AIR 1962 SC 316 (at page 337, Paragraph 45) 
that reasonableness of the belief has to be Judged by all the.circums- 
tances appearing at that moment. Inthe case of (3) Pukhraj v. Dear 
Koli reported in AIR 1962 SC page 1559 it'was held (Paragraph 8) that 
the Court is not sitting in appeal over the reasonable belief of the 
concerned Officer but the Court can consider whether there 18 ground 
which prima facie justifice such reasonable belief. Both the aforesaid 
two decisions by the Supremo Court were rendered In cases under the 
Customs Act. - ' i Ё 


27. Ia case’ of (4) S. Nardyanappä v Income Tax Commissioner, 
Bangalore reported in AIR 1967 SC page 523 the Supreme Court while 
"interpreting -Sectlon 34(1) (a) of the Income Тах Act, 1922, which 
empowered the Income Tax Officer-to issue notice in respect of assess- 
ment beyond the period of four years if he has reason to belleve that 
the previous assessment was under-assessed held that such belief must 
be held in good faith and cannot be mere pretence and existence of 
belief is justiciable but not sufficient- grounds „оѓ belief It was held 
reason to believe in Section 34 does not mean a purely subjective satis- 
faction but the same must be held in good faith and it cannot be merely 
а pretence and it is open to the Court to examine the question whether 
reasons for the belief havea rational connection or a relevant bearing 
to the formation of the belief and are- not extrancous or irrelevant to 
the purpose of the section ao 29 ` ‘ 


28. It has been held in the case’ of (5) Assistant Collector of 
“Customs v. Malhotra reported in AIR 1972 SC 689 (Paragraph 13) 
follówing its earlier decision in the case of Narayanappa v. Commissioner 
of Income Tax, Bangalore réported in AIR 1967 SC 523 that the satis- 
faction as to tho reasonable belief under sub-section (1) of Section 110 
ofthe.Customs Act is not absolutely subjective inasmuch as the reason 
for the belief of the appropriate Officér have to be relevant and not 
extraneous s і е 

29. Inthe instant case admittedly it Has been stated in the order 
Of seizure itself under Section 110 of the Customs Act that such goods 
have been scized on the reasonable belief that same are “liable to be 
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exported''.ontside India But liability of confiscation under Section из 
ofthe Customs Act of 1962 arises when there 18 attempt to export the 
goods illegally and not when the gocds are lable to be exported illegally 
So far as the Section 113 of the Act is concerned the sub clauses being 
(a) to (j) thereunder indicate the various situations and circumetances/of 
illegal attempt to export goods making the same Hable for confiscation. 


E 30 In the impugned order passed ünder Section 110 of the 


"Customs Act it ів not indicated under which clause of Section 113 the. 


goods are liable to confiscation But under none of the sub-clauses (в) 
to (j) of Section `113, апу goods “which are liable to be exported 
illegally” are liablé to be confiscated. 


31. It will appear from the aforesaid clauses of Section 113 that 
in each case when there'ls an attempt to export the goods outside India 
iNegally, the same becomes liable to confiscation under Section 113 and 
not otherwise. 


32. Theimpugned order of seizure із therefore ex facle wholly 
contrary to the provision of Section 110 and Section 113 of the Actas 
the said order itself indicates that appropriate authority had no reasona- 
ble belief at all that the said goods having been attempted to be exported 
legally are liable to be confiscated‘ under Section 113 of the Act and 
hence Hable to be seized under Section 10 of the Act. 


33. On this ground alone therefore the writ application is liable 
to succeed. 


34. Not only the impugned order of seizure docs not disclose 
ex facie that the goods were attempted to be exported illegally and 
therefore liable to be confiscated and hence liable to be seized no 
materlals have been produced before this Court to show there was any 
material whatsoever for formation of reasonable belief that | the gocds 
are liable to be confiscation being attempted to be exported illegally 


35 Аз will appear from tho admitted facts of the oase that the 
impugned seizure has been made by the Customs Authority themselves 
on 8th October, 1996 after the goods were handed over to them by the 
BSF Authorities No material however has been produced before this 
Court by the Customs Authority on the basis of which they were of the 
requisite reasonable belief fcr exercise of power under Section 110 read 
with Section 113 Assuming the records produced by the BSF Autho- 
гів сап be treated as materials of the Customs Authorities for the 
purpose of seizure even then it does not appear there was any material 


or information prior to the search ‘of the godown of the petitioner on‘ 


which the requisite reasonable belief under Section 110 read with under 
Section 113 can beformed. The only material which is there in the 
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record prior to the search of the godown of the petitioner and the BSF 
Authorities із an allegation that ‘an Information hes been received as 
to the smuggling activities in the various places. From tbe said records 
іс доев not appearthat there was any matérial or information received 
bythe BSF Authorities to the'effect that the petitioners were making 
any attempt to export such goods illegally. - 


36 As pointed out hereinbefore from the affidavits of the Custom 
Authorities and the BSF Authorities also it does not appear that there 
was any attempt of exportation of the goods illegally and therefore 
there was no material or information for formation of reasonable belief 
thatthe goods are liable to bo seized being Hable to be confiscated 
under Section 113 being attempt of illegal exportation. On the contrary 

„it is the specific саве of the Customs Authorities and the BSF Authorities 
in the Affidavits that storing of huge quantity of such spices in a godown 
(which according to them was without permission and without proper 
papers) give rise to'a reasonable ‘bolief that there is a, probability for 
exportation such goods illegally: : 


37. The same however cannot be the requisite reasonable belief 
within the meaning of Section 110 of the Act, but.are merely suspicion 
of such’ Éuthoritiei that there is a probability of exportation of illegally. 
But mere suspicion cannot be a reasonable 'belief within the meaning of 


Section 110 of tlre Act, 


‘38, That apart the Custom Authorities in the impugned order in' 
their affidavit has also not stated that storing of such goods in the 
godown has given rise to a reasonable belief that goods are Illegally 
attempted to be exported outside India but because of such storage of 
huge quantity of apices іп the godown it has given rise reasonable belief 
-that the goods are Hable to be. exported illegally. But liability for 
exportation 1s certainly not attempt to export and not even an overt act 
constituting an attempt to. export, but for which the goods cannot 
become liable for confiscation. i é : 


39. There has. to bean Overt act onthe part of the concerned 
person but for constituting an attempt to export., The view which Lam 
taking is supported by decision of the Madras and Bombay High Courts. 
It has been held, by the Madras High Court in the case of (6) Ranjit 
Export (P) Ltd. v. Collector of Customs, Madras reported in 1985 (21) 
ELT pago 353 that withont there being any overt act towards movement 
of the goods for taking them out of India there cannot be attempt to 
export. Same is the view taken by (7) Central Exctse and Gold Control 
reported in 1987 (28) ELT page 4:9 (CECAT) ; (8) 199? (64) ELT page 
322 (CECAT) and’ (9) 1993 .(63) ELT Page 106 (CECAT) where It has 


, 
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been held, Inter alia, that without actual movement of the goods there 
is noattemot to export and when the goods were kept in а private 
godown for six months without any. movement of the ваше towards 
Nepal, there was no attempt to export. ' oc : 


40. The learned Counsel appearing for the respondents has relied 
on the. decision of the Supreme Court in the case of (10) State of 
Maharastra v. Md. Eaqub reported in AIR 1980 SC page 1111, for 
the purpose of explaining the mcaning' and purport of the word 
“attempt”. 


41; But the aforesatd decision of the Supreme ‘Court inspite of 
helping the respondents really helps the petitioner as in the aforesaid 
decision also the Supreme Court held that without euch an overt act 
there cannot be “attempt” to commit an offence. lt bas been beld by 

- the Supreme Court in Paragraph 13 of the said decision that what 
constitutes “attempt” 18 а mixed question: of law and fact depending 
largely on the clrcumstances of the particular case. “The Supreme Court 
held ds under :— ; | NS 

**Broadly speaking, all crimes which consist ofthe commission . 

, -of affirmative acts are preceded by some covert or overt conduct 
which may be divided into three stages. Tho first stage exists when 

the culprit first entertains the idea or intention to'commit an offence. 


Inthe second stage he makes preparations to commit it’ The third ` 


stage 1з reached when the culprit takes deliberate overt steps to 
commit the offence., Such overt act or stop in order to be ‘criminal’ 
need not be the penultimate act towards the commission of the 
offence. Itis sufficient if such act or acts were deliberately done, 
and manifesta clear intention to commit the offence aimed, being 
reasonably proximate to the consummation of the offence. As pointed 
outin (11) Athayanand Mishra v. State of Bihar, 1962(2) SCR 241 
there is a distinction between ‘preparation’ and ‘attempt’. Attempt 
begins where. preparation ends. In'sum, a person commits the offence 
of “attempt to commit a particular’ offence" when (1) he intends to 

- commit that particular offence ; and (i!) ho, having made preparations 
and with the intention to commit the offence. does an aci towards iis f 
commission ; such an act need not be the penultimate act towards . 
the commission of that offence but must be an act during ihe course 
of committing that offence." 


42. Applying the aforesaid principles in the sald case Supreme 
Court held under the facts and circumstances of that particular case that 
there was &-clear attempt of export of illegal goods and the offence was 
committed. Inthe said case the vehicles in question were proceeding 
towarda a creck at about midnight followed by; the Customs Officers; 
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the said vehicles weré ‘haulted: near'a bridge at a creek ; thereafter the 

accused removed some small -and heavy bundles frofn the truck and 

, Placed them aside оп the ground when the Customs Officers rushed to the 
spot at the same'time the sound of the engine of'a mechanised sea crafts- 
was heard by the Officers; the Officers surrounded the vehicles and found 

7 four silver ingots near the footpath leading to the creek. The Supreme 
Court was of the view under such circumstances not only there was clear 
intention and preparation to exportillegally that ів also clear attempt 
of éxport short of actual export. | 


. 43 Ifthe aforesaid principles enunciated by tho Süpreme Court 
is applied іп. the, present case, it will leave no manner of doubts that 
there was-no attempt to "export the goods illegally oreven preparation 
in respect {hereof {б i | E 

44 Admittedly the goods were lying in the godown and there was 
no overt act constituting an attempt to export the same. The allega- 
tions of the^ respondenta in their affidavit that storing òf auch huge 
quantity of spices in such godown allegedly without permission or 
without having necessary documents in respect thereof, if at all, at 
moitcan show an intention to export illegally, but by no stretch of - 
imagination the same can be extended even to preparation for illegal 
export, far lesa to speak of attempt to illegal export. 


45 The full-bench decision of this Hon'ble Court in the case of 
(12) M/s. Euresian “Equipment and Chemicals Lid у. Collector of 
Customs reported in AIR 1980 Cal page 188 : 1980 (6) ELT page 38 relied · 
upon by the respondents docs not help them either. — ^ n 


':46.- In the aforesaid case the full bench was considering, inter 
alla, the questien, in a situation where the: goods have already been 
exported illegally whether tho Hability to confiscation under Section 113 
of the Act will arise. It was held in the said case in Paragraph 26 of 
the judgment that Section 113(d) makes it'clear that the liability to 
confiscation will arise if the attempt to export is contrary to any 
provision imposed by or under the Customs Act orany other law for 
the time being in force. It was further -held that the liability to'con- 
fiscation arises-and is incurred as soon as the goods are attempted to be 
exported contrary to any such prohibition and attempt to export the 
goods müst necessarily-precede the actual exportation of the goods 

` and ander such circunistances the liability for confiscation on attempt 
to export; illegally does not extinguish with’ the actual export of the 
goods. , ` А : 


п А i j j 1 ) м 
. 47. The decision relied upon by the respondents in the case of 
(13) The Land Customs Inspector -v Jagannath Bhordar reported in 
AIR 1953 Cal 663 is.not at all applicable in the instant саво, In 


% 
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tho -sald decision the Court was considering the question whether & 

notification could be interpreted under the land Customs Act giving 
~. juridiction to the land Customs Officer to seize goods from a place 

far away from the border area. In the said case the concerned person 

carried on business at Bhagalpur dealing with various articles including 
`~ beetlenuts admittedly coming from Pakistan. : ` 


А 48. In any event none of tbe ‘deotstons which have been cited 
by the learned Counsel appearing for the respondents help them to 
sustain the order of seizure which admittedly has been made on the 
purported reasonable belief that goods are liable to confiscation under 
Section 113 of the Customs Act being “liable to be exported”. 


49. Not only no liability of douifiscation under Section 113 
arises if the goods are liable to be exported, such liability of export by 
no stretch of imagination can be equated with attempt to export. 


50 Liable means as per Black's Law Dictionary, 6th Edition, 
inter alia, bound or obliged in law, equity ; exposed or subjecttoa 
given contingency risk of casualty which are more or less probability ; ; 
future possibility: or probability of happening which may not actually 
оссог and relates to an occurance within tho range of possibility. 


51.' As per Shorter Oxford English Dictionary, 3rd Edition, 
“Hable”, inter alia, means subject to the possibility of doing or undoing 
something undesirable. i 2 


52. Liable to be exported therefore would mean thatthere is. 
future possibility.or probability of exportation of the goods although 
the same may not actually occur. But since no liability for confisca- 
tion arises under Section 113 for such possibility or probability of 
exportation of any goods in future illegally, there cannot be any 
reasonable belief under Section 110 of the Customs Act as to such 
liability of confiscation and consequentially the exercise of power under 
Section 110 of th» Act by the respondent was wholly without jurisdic- 
tion and arbitrary. > 


53. Mr. Sarkar has submitted, inter alia, that it is not for this 
Court to sit in appeal.on the reasonable belief of the appropriate Officer 
northe Court should review tbe action of the Customs Officers at tho 
investigation. stage with legal microscope. In support of his aforesaid 
contention he has relied. upon on the decision of Supreme Court in the 
case of (14) Union ‘of India v. Shyam Sundre reported in 1994(74) 
ELT 197 where the Supreme Court was of the said view following its 
earlier decision reported in (15) AIR 1987 SC page 132 and (16) 1988(4) 
Scc раве 1 ; AIR 1962 SC pago 1°59. In the said case of Shyam Sundre 


* 
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the Supreme Court also -held that the Court. not to sit In appeal over 
the reasonable belief of the appropriate-Officer so long prima facte 
there were grounds to justify his belief (emphasis mine). 

54. He has also relied upon the decision of Satyabrata Sinha, J. 
In the' case of (17) Bqwriak Cotton Mills Co Limited v. Commissioner of 
Cusioms, Calcutta reporied in 1996(86) ELT 28 (CAL). In support of 
his contention that at this stage, there should be no interference by the 


_wrtt Court =~ = 

55 While there cannot be any quarrel with the aforesaid proposi- 
‚ Чоп of law settled by the Hon'ble Supreme Court, the liability of 
confiscation-under Section 113 arises only under a situation contem- 
plated under the said provision of the Act and thé power under 
Section 110 can therefore be exercised by the concerned Customs Officer 
only if he has reason to believe that the goods are liable for confiscation 
and not merely on suspicion in respect thereof. As the impugned order 
"itself discloses that there was no liability ‘of confiscation of the goods 
wader the Act and thore was no materia) or information on which there 
сап be reasonable belief as to the liability of such confiscation even 
prima facie, tho Court is certainly not powerless to interfere as in 
absence of such reasonable belief, tho seizure of goods will be wholly 
contrary to the Act and arbitrary. In the case of Bowrlah Сонот Mills 
the learned Single Judge did not interfere under the facts and circums- 
tances of that particular case and it was never held in the said case that 
the Court cannot interfere under any circumstances even though ex facte 
it appears that there is no’ liability of. confiscation under. the relevant 
prohibition of the Act and consequently there cannot be reasonable 
belief in respect thereof | a 

56. In the result the writ application succeeds. The impugned 
order of seizure is hereby quashed. Leta- writ in the nature of certio- 
rari be issued accordingly. Р 1 

57. The respondents are directed to release (ће selzod goods to 
the.petitioner forthwith. Let a writ in the nature of Mandamus be 
Issued accordingly. Р 

58. Thero will be no order as to costs. 

59. Learned Advocate for tho respondents prays for stay of the 
operation of the order. After considering the submissions, I do not 
find any reason to stay the operation of this order asit has been found 
. by thig Court that the order of seizure was wholly arbitrary and against 
the provisions of the Act "apu ow es dg 

Certifled copy/xerox certified copy of this order and judgment, if 
applied for be granted as expeditiously as possible. = 


S.K.G. 
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[ CRIMINAL REVISIONAL JURISDICTION. 1 
Before Mr. Justice Dibyendu Bhusan Dutta 
Decision: June 24, 1997 . 


ae 


Rajendra” Sing Lodha & Anr. көз ‘Petitioners, 

| SRL ‘Versus. fs 

Arabindo Dey & Anr. ees Opposite Partie>* 

Indian Penal Code—Sections 405, 409—Entrustment—Implication — 

of—Person handing own property to another—Continues to be. owner— 
No entrustment by fiction of law No offence constituted. 

Criminal Procedure Code—Sections 401, 482—No offence made 

out— Proceeding liable to be quashed E 

The complainant worked as Executive Director, Sales and Marke- — 
ting of the Company named Alfred Herbert (India) Ltd A fund was 
oreated by the said Company known as Alfred Herbert Executive Staff 
Superannuation Fund. The complainant became entitled to the benefit 
of the fund amounting to the tune of Rs. 3 lacs on his resignation being 
accepted by the Company. As the said money was not paid the com. 
plainant filed а complaint .case for prosecution of-the petitioner under 
Section 409 I. Р "С. Inthe situation the petitioner preferred a Criminal 
Rovision before the High Court under Section 401 read with 482 Cr.P C 
for quashing the criminal proceeding initiated by complainant case 
before Chief Metropolitan Magistrate, Calcutta. 

Quashing the said criminal proceeding the Court, - И 

HELD: Entrustmeni 'contemplates the creation of a relationship 
whereby the owner of the property makes it over to another person to be 
retained by him until a certain contingency arises or to be disposed oj 

` by him on the “happening of a certain event. The expression *'entrust- 
meni" also carries: with it the implication that the person handing over 
any property or on whose behalf that properiy із handed over to another, 
continues to be its owner. ("Рага 3 ). 

I am unable to` pursuade ME) hold that there was:any entrust- 
meni within the meaning of Sectlon 405 1 P.C in the instan: case. 
Evidently there 1з also по scope, for any entrusimeni by fiction of law аз, 
Introduced by Explanations 1 and 2 to Section 405 е ( Para 4 j 

Cases referred to:— 

(1) + Jaswantrai Manllal y State of Bombay, AIR 1956 SC 575 
(2) State of Gujrat v. Jaswantlal Nathalal, AIR 1968 SC 700 
' Mr.. Balai Chandra Коу, Ат Talukdar and 
. S L Sharma > 5 Jor the Petitloners 
None | | sv SOF the Opposite Fartles 


*Cr. Rev. No. 1788 of 1991 . 


` 


с 
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‘The judgment of the Court was as follows :— :3 
` In the instant application under Section 401 read with Section 482 
Cr. P. C., the accused, petitioners Nos I and 2 ofthe complaint case 
No. C-860 of 1991 pending before the Court of Chiof Metropolitan 
Magistrate, Calcutta, have preyed for quashing the sald proceeding. 


1 Mr. Balai Chandra Roy,‘ learned Counsel appearing for the 
petitioners ‘contended -that the petition of complaint that has given 
rise to the impugned proceeding’ does nat In easence disclose any offence 
under Section 409 of I.P..C. -The subject matter” of the alleged 
entrustment is said to beafund of Alfred Herbert Executive Staff 
Superannuation Fund created by the Alfred Herbert (India) Ltd, a 
Company under Which the complainant worked as an Executive 
5 Director, Sales and Marketing. According to the petition of complaint, 
the complainant became entitled to have the benefit of that fund 
amounting to the" tune of Rs.31acs on his resignation from the 
Company which the Company accepted by his letter dated 22 1.87. 
Itisthe compldinant’s own case that the said fund wassolely cons- 
tituted by the contributions that were made bythe Company itself 
from time:to time in accordance with the rules framed by the Company 
_ itself. “Itis also ‘the complainant's case that the said money would 
become payable to the complainant only on the happening of certain 
contingencies. “There isa controversy between the parties with regard 
to the question as to whether contingencies on the happening of which 
the money would become payable to the complainant did- actually 
happen ornot.- |. ere eo xm MP 

. 3 Mtr. Roy assailed the legality of the proiecution solely on the 
ground -that the essentia] element of ‘an offonce punishable under 
Section 409 [. Р, C., namely, entrustment is lacking in the instant case.” 
From the petition of complainant it does not-transpire that the concern- 
ed fund did ever vest in the complainant himself Rather it is clear 
from the petition of complaint that it wag the Company which continued 


^ to be the owner of the said- fund. The exact connotation of the expre | 


ssion “‘entrustment’’ as used in Sections 405 to 409 of the І P. C. has 
been settled by the several decisions „Of the Supreme Court jn 
(1) Jaswantroi Manilal v. State of. bombay, AIR 1956 SC 575 and 
(2) State of Gujrat v. Jaswantlal Nathalal, AIR 1968 SC 700. _ According 
tothe sald decisions, *'entrustment" contemplates the creation of a 
relationship whereby the owner of the prcperty makes it over to another 
person to be retained by him until a certain contingency arises or to be 
disposed of by him onthe ‘happening ofa certain‘ event. The person 


_ who transfers possession of the property tosthe second party still remaina 
` the legal owner of the’ property and the. person іл whose favour posse- 


ssion is so transferred has only tho. custody'ofthe property to be kept 
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‚ or disposed of by him for the benefit of the other party. The expression 
‘ontrustment’ also carriés with it the implication that the person handing 
Over any property'or on whose behalf that property is handed over to 
another, continues to be its owner. 


4 Applying the tests for determining whether there is ‘entrust- 
ment’ as laid down by the aforesaid decisions to the facts and circums- 
tances of this case as made out in the petition of complaint, I am unable 
to persuade myself to hold that there was any entrustment within tbe 
meaning of Section 405 I. Р C. ín the instant case, Evidently, there 1s 
also no scope for any entrustment by fiction of law as introduced by 
Explanations 1 and 2 to Section 405. That being s0, no offence 
under Section 409 I. Р. С. сап be said to have been made out by the 
averments made In the application. It will, therefore, be sheer abuse of 
the process of the Courtin case the criminal prosecution 18 allowed to 
be proceeded with against the petitioners  Letthe criminal proceeding 
pending before the Court below be ар quashed as against the 
present petitioners. ~ 


The revisional application is disposed of. 
Let this order be communicated. to the Conrt below. 
S. K. G. : 


[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr: Visheshwar Nath Khare, Chlef Justice and 
Mr Justice Barin Ghosh 
‘Decision : March 14, 1997, 


Kamal Kumar Basu & Ors. - D oe Petitioners 
| У Versus - А 
State of West Bengal & Ors. $ ma eieae Respondents* 
AND А ` 
Inre: Sirajuddin Sk & Ors., - EES Petitioners 
. Versus Р 
Kamal Kamar Basu & Ors. КОШУМ Reipondents* 


West Bengal Land Reforms'Act, 1955—8Section 4C— Conversion of 
tank into land—For the purpose - construction— Alteration of the mode of 
use of such land—Prior permission of the Collector is mandatory— Cous- 
truction withont such permission not permissible. ' 


.* Civil Order No. 11070(W ) of 1996 . 


P 6 


* [ 
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The petitloners of the writ petition "are residents of Joynagar- 
Majllpur wherein there 19.a pond measuring 60 decimals. This pond 
is owned by -respondent Nos. 11 апа '12- who are appellants jn the 
appeal. "There тва temple adjacent to this pond. The residents of the 
neighbouring area are visiting the temple as well as taking water from 
tho- said pond. The appellant-respondent No. 11 Sirajuddin Sk. who 
claims to ‘be one of the owners of the said pond proceeded with the 
construction after filling up a portion of tbe said pond. "At this stage 
the petitioners filed a wrt petition for cancellation of the building plan 
and injunction to restrain the appellants from proceeding with the 
construction and also for demolition of the construction already made. 
‘The trial Court passed.an order of ad interim injunction and expressed 
the opinion for placing the matter’ before the Bench dealing with 
pollution and environmental matter. The appellant Sirajuddin also 


preferred appeal cballenging the interim order of injunction. 


"Tbe Court disposing of the writ petition and the appeal; : 
. HELD: Section 4C of the West Bengal Land Reforms Act, 1955 
provides that а raiyat holding any: land may apply to the Collector for 
change of area or character of such land or for conversion of the same for 
any purpose other than the purpose for .which it was setiled or was being 


, previously used or for-alteration tn‘the mode of use of such land. The 


appellants Strajuddin Seikh and Others claim that the disputed plot is a 


, private pond whereas the residents of the area who are the writ petitloners 
^ in, Civil Order No. 11070 (W) of 1996 claimed that the residents have 


easement right over-the sald pond. Assuming what the appellants 


`~ 


Sirajuddin -Selkh and Others claim із correct, nonetheless they cannot . 


undertake any construction nor the Municipal authorities can sanction 
the plan for construction of a building over the pond without an express 
permission under Section 4C of the West Bengal Land Reforms Act, 
1955, Admittedly no permission has been obtained under Section 4С 
of the Act, and аз such we are of the opinion that the alleged owners 


. of the said ‘pond, are not entitled to convert the user of the said pond 


by making construction over it. 1 ( Para 6) 


` Mr. D. С, Bihani, Miss Suchandra Mukherjee, . 


. Mr. Debabrata Banerjee, Rabindranarayan Dutta 


. , and Samiran Mondal . ЕА for the Writ Petitioners 


In C. О. No. 11070(W) of 1996 and 
E -for the Respondent Nos. 1to 51 
* dn the appeal. ' 


Mr. „Bikash Bhattacharyya and 


' Chittaranjan Chakravarty © -for the Respondents- 
E A ч S | Municipal Authorities 

г Mr. Debasis Kundu ЕСЕТ for the, Respondent Nos. 11 and 12 
Nou утый In the writ petition and for the appellants 


ү үс ‘In the appeal. 
Mr. Manlck Chandra Das and: 


, Goutam Mukherjee -> .. ee cu visseefor-the State-Respondents 


! 


бо 
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К ‚ The Judgment of the Court was as follows :— 


 Khare, C.-J.: The petitioners i in Civi! Order No. 11070(W) of 1996, 


are residing within the municipal limits of Joynagar-Majilpur Munici- 
pality within the district of 24-Parganas (Soutb). It is within that 
municipal limit of Joynagar-Majilpur Municipality there is a pond 
situated at Mouza- Majilpur, J. І. No. 19, Khatian Nos. 4460, 4203, Dag 
No. 383 measuring 60 decimals. This pond is claimed to be owned by 
the respondent Nos. 11 end 12 in the writ petition who are the 
appellants іп the instant appeal along with other co-sharers. Тһе writ 
petitioners further allege that there is a temple adjacent to the pond and 
the rosidents of the neighbouring area are visiting the temple as well as 
taking water from the said pond. ' It appears that the appellant 
Sirajuddin Sk.1í.e. the respondent No. 11 of the writ petition who 
claims to be one of the owners of the said pond proceeded with the 
construction after filling up a portion of the-said pond. At this stage 
the writ petitioners came before this Court by means of filing a writ 
petition under Article 226 of the Constituticn praying for cancellation 
of the building plan alleged to be sanctioned in favour of the Sirajuddin 
and Others and further injuncting them ‘from proceeding with the cons- 
truction арӣ also for demolition of the construction: already made by 
thom. 


2. Learned Single Judge entertained the above writ petition and 
passed an ad Interim order of injunction whereby the learned Judge 
restrained the owners from proceeding with the construction over the 
said pond. Subsequently the learned Single Judge waa of the opinion 
that this matter rolates to erivironment and pollution and as such directed 
the writ petition (Civil Order No. 11070(W) of 1996) to be pleced before 
the Bench dealing with pollution and environmental matter. That is 
hey the writ petition has come up before us. 


3. The instant appeal filed by Sirajuddin and Ors. is directed 
against the interim order of injunction dated 24th February, 1997 passed 
by tho learned Single Judge in the aforesaid Civi] Order Мо 1107QW) of 

' 1996. 


4. Learned Counsel appearing for the appellantsin the appeal 


urged that since thisis a private pond, the appellants have obtalned 


permission for construction’ of building over the said pond.: The learned: 


judge has incorrectly passed ап interim order of injunction. Learned 
Counsel for the appellants further brought to our notice à judgment 
rendered by a learned Single Judge of this Court in a writ petition filed, by 
the appellants and the same was ndmbered as Civil Order No. 11713, W) 
of 1996. In that writ petition the writ petitioners in "Civil Order 
No. 11070(W) of 1996 4. e. the respondent Nos. 1 to 51.in the instant 


+ 
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‚ appeal were not mådè parties: In their absence learned Single Judge 

passed a conditional order. On.the strength. of this judgment, learned. 
Counse! urged that since this judgment is not appealed against, the same 

has become final and no contrary order could bave been passed by this 

Court in a separate petition filed by the writ petitioners of Civil Order 
No. 11070(W) of 1996, — - ee Ra 


- , 5. "On the other hand learned: Counsel appearing»for the writ 
; Petitioners in.Civi] Order No. 11070(W) of 1996 urged that the writ 

“petitioners in Civil Order No 11070(Wy of. 1996 who, are the respon- 
, dent Nos, | to 5l'in the. instant appeal have not been made parties in 
the writ petition ( Civil Order No 11713(W) of 1996) filed by Sirajuddin. 
Selkh and Ors. who are the appellants in the instant appeal and as such ^ 
апу order passed thereon does not bind the them. 


16. Sectlon 4C of the West Bengal Land Reforms Act, 1955 
provides that a raiyat holding any land may apply to the Collecto? for 
change of area or character.of such land or for conversion of the same 
for any purpose other than the purpose: for which it was settled or was 
being Previously used or for alteration inthe mode of use of such land. 
The appellants Sirajuddin Seikh ànd Ors claim that the disputed plot 
is a private pond whercas the residents of the area who are the writ 
petitioners in "Civil Order. No. 11070: W) of 1996 claimed that the resi. 
, dents have easementry right over the said pond, Assuming what the 
appellants Sirajuddin Seikh and Ors claim is correct, nonetheless they 
cannot undertake any construotion nor the Municipal authorities can 

“sanction the plan for construction of a building over the pond without 
an express Permission under Section 4C of the West Bengal Land 
Reforms Act,.1955. Admittedly, no permission has been obtained 
under Section 4C of the Act and ав 8п©һ we are ofthe opinion that the 
alleged owners of the said pond are not entitled to convert the user of 
the said pond by making construction over it, ` i 


7. Wo, therefore, dispose of the writ petition (С.-О. No 11070(W) 

- of 1996) and the appeal with the direction that the appellants Sirajuddin 

ЅеікЬ and Отв are restrained from making any construction over the 

` disputed pond without permissión as required under Section 4C of the 

Act, treating, tbe writ petition and the appeal as on day's list for 
hearing. : ы. СУКА ` 

' There will be no order as to costs, 


i Г ; Let xerox certified copy of the: order be handed over to the parties 
within a week from the date of receipt of the file, if applied for. ` 


: Ghosh, J. :- I agree | 
кс 7 0 0- ———-. 


s 
D 
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[CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Dipak Prakas Kundu and 
. Mr. Justice Debi Prasad Sarkar (II) 
f ‘Decision: April 21 & 22, 1997 


'Souparno Chaudhuri . ...... Appellant 
` Versus - 


Shrimati Kalpana Chowdbury da ate eed Respondent* 


Special Marriage Act—Sections 38..39(2) —Suit for divorce—Appli- 
cation for custody of child—Appealable order—Child requires company 
of father and mother—Remaining in custody of mother—Father to get 
company from time to time. | А - К 


The respondent-opposite party flled a matrimonial suit in 1995 
in which an order for custody of the child was passed. But thereafter 
the sult was allowed to bs dismissed for non-prosecution, Sometime 
after the pdrties again approached tlie Court for dissolution of marriage 
under the Special Marriagé Act Tho appollant-petitioner thereafter 
flled a petition under Section 38 of the Special Marriage Act upon 
which the District Judge passed an order by which custody of the child ` 
was given absolutely to the wife. Being aggrieved the husband filed 
appeal and alternatively revisional application challenging the said 
order. А > d 

The Court allowing the appeal and thereby modifying the order 
of the trial Court, : s Ў 


HELD: А: this stage the child requires the company and touch 
of personality and affection of the parents In order to shape her future 
career. The privation is likely to affect the mental make-up of the 
minor child. The child has been given to the absolute custody of the 
mother, but the father can have the right to get the company of the child, 
if not regularly but from time to time. А f Рага 2) 

Sectton 39(2) of the Spectal Marriage Act provides that a final 
order regarding maintenance, custody and education of the minor will be 
appealable, but no appeal shall lle against an interim order. (Para 10) 

‚ In the instant case, the right to have the custody of the minor child 
has been decided by the trial Court. In other words, the question of 
right to get the minor child of either of the partles has been decided. 
- Therefore, lt is not an interlocutory order, rather upto that stage the 
order 1з final In Itself. ( Рага 13 ) 

The child Sohinee alias Linnet alias Mamont Chowdhury shall 
ordinarily remain in the custody of the mother, but the ‘mother Is directed 


* Appeal No. 2819 of 1996 
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to hand over the child to her bibas e. the father of the child, who 
Is the petliloner-appellant, on each Friday In the afternoon at 4-30 P. M. 
' who is directed to keep the child in his custody for the rest of the Friday 
and the whole of the following Saturday and to hand over the child to the 
mother $. e. the opposite party-respondent, on each Sunday morning at or 
before 9-30 A. M. till the мм! of the pending sult. ( Para 14) 


Case referred to :— 

(1) The Central Bank of India ›. ‚ Gokal Chand, AIR 1967 sc 799 
Mr. Subhro Kamal Mukherjee and Бера! Roy өз for the Appellant 
Mr. Subrata Mukhopadhyay and 

 Pradyut Kumar Datta : 1... for the Respondent 


The judgment ot the Court was as follows :— ` 


Sarkar (0), J. : : This appeal relates- to the custody ofa Vide: 
child who is aged about 7 years. 


2. it is an unfortunate story of a broken house, where the 
husband and the wife: fel] apart leaving the minor into a void. We 
have,also interviewed the. minor child in the chamber in absence of 
either оѓ (Һе parties. The minor is only of tender age. Naturally, in 
such a situation whore the parents have been ‘acrimoniously fighting 
each other, the child appears to bea little confused. We have given 
our mature consideration to the саве of the minor child. We could 
Know through Interview that even in such plight, the minor child has 
affection towards both her father and mother, but witha difference 
of degroc. Sho appears to be tilted towards her mother. But it does 
not absolutely appear to us that sho is averse to her father. Under 
such unfortunate circumstances, the worst sufferer is the child. At 

` this stage the ohlld requires the company and touch of personality and - 
affection of: the parents in order -to shape her future carcer. The 
privation la likely to: affect the mental make-up of the minor child. 

The child has béen given to tho absolute custody of the mother, but 
the father can have the right to.get the company of the child, if not 

regularly. but from time to time. Thechildren of the present age 

cannot be brought up in the incubator. They must.be- given a free play 

to observe social follow-up and to from their -own judgment regarding 
therelatlonship between the good and the bad. In our considered 
opinion, the paramount interest of the child will be ensured more’ at 
least at this stage if she is allowed to enjoy the warmth of company 

of her father for a day and a half in every week. 


3. In 1995 the wifo filed a Matrimonial suit against tho husband 
and that-suit was numbered as Matrimonial Suit No. 18 of 1995 In 
that sult on consent of both ‘the Parties the learned Judge passed an 


' 
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order regarding the custody. of the minor child. From the xerox certified 
copy of that order filed by the-appellant-petitioner In Court, it appears 
thatthe Court belów directed that ihe minor child shall normally 
remain in the custody of the wife-mother but the petitioner-father wil 
be glven the custody of the minor daughter from the evening f. e. 
4-30 P.M. on every Friday and the petitioner-father will return the 
child on each Sunday morning st 9-30 A.M. to the wife- opposite. 
party. This order was in force, but the suit was allowed to be 
dismissed for non prosecution and along with the suit, the order _ 
' regarding the custody of the minor child also lost its force. 


4. After sometime the parties: again approached the Court for ~ 
dissolution of marriage under the Special Marriage Act. The appellant- 
petitioner filed a potion praying for custody of the child under 
Section 38 of the Speolal Marriage Actand the learned District Juoge 
without giving any chance of elaborate bearing disposed oftbe matter 
In favour of the wife-respondent and that the custody of the child was 
absolutely given to the wife. ste 


5. On being aggrieved by such order the husband-eppellant has 
come with this Appeal before this Court, Along with this Appeal, the 
learned Advocate for the appellant being in confusion has filed also an 
application under Section 115 of the Code of Civil Procedure, with the 
' prayer іп the alternative to treat such Benes аз an application related 
to tho matrimonial matter. 


6 A preliminary question that has been agitated before us is that 
whether against the impugned order of custody of the child the appeal 
lies or a revision should lie or the’ petition be treated as an ‘application 
filed relating to the matrimonial matter. - 


7. Therefore, three matters are before us. Firstly, the first 
Miscellaneous Appeal being F. M. A. . secondly, the application under 
Section 115 С.Р C. and thirdly, іп: the alternative, an application 
related to the matrimonial matter. a 


8. At the outset it is to be noted that this Division Bench bas the 
jurisdiction to entertain the first Miscellaneous Appeal and also an 
application related to the matrimonial matier ; but no jurisdiction to 
entertain the revisiona] application under Section 115 of the Code of 
Civil Procedure, 


9. Aftera "careful Sonsideration ofthe submissions of both sides 
and upon going through the impugned order in the facts and circums- 
tances of the case, wo are definite that the revisional application under 
Sectlon'115 of the Code of Civil Procedure: ів not maintainable before 
this Court or in effect the purpose would not be served by treating such 
application as an application related to matrimonial matter. 


` ~ 
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10 Section 39(2) of the-Speclal Marriage Act provides that a final 
order regarding maintenance, custody and education of the minor will 
be appealable, but no appeal shall lie against an Interim order. 


11 It is submitted by the Jearned Advocate for the appellant that 
the question of deciding the correct jurisdiction is left to the discretion 
of the Court; but so far as his submission goes, the impugned order 
should be dealt with under the revisional jurisdiction of this Court. 
Because, it was not a final order contained in а décree as contemplated 
under Section 38 of the Speolal Marriage Act, but an order which will 
be loft for the Court to decide till “the disposal of the Pending sult for 
dissolution of- marriage.’ ы 


: 12. Regarding the submission of the learned Advocate for the 

. appellant, we would like to point out tbat- the question of custody. of 
the minor child can never be finally decided due to change In circums- 
tances e. g. the death ofthe guardian or re»marriage or due to Insanity 
of'such .guardian eto. At may bo ‘necessary at any stage to alter or 
modify the order regarding the custody, maintenance and education of 

the minor child and it can Бе. done even after passing the decree This 
fact can clearly be deduced from the language used in Section 38 of the 
Special Marriage Act. Section 38 itself mentions that the aggrieved 
party may filo an application for variation or modification of the order 
even after passing of the decree before'the self-sanie Court. Therefore, 
one must consider this aspect ід such ‘matter. The test of finality of an 
order has been laid down by the Hon’ble Supreme Court in the case of 
(1) The Central Bank of Indla v. Gokal Chand reported in AIR 1967 
SC 799. It was a decision in connection with Delhi Rent Control Act, 
But the principle has been laid down thatan order which affects the 
right or liability ofa party should be appealable. But no Appeal 
should lie from an interlocutory order which is merely procedural or, in 
other words, does not affect the rights ог liabilities of the parties. 


ys 


13. In the instant case, the right to have the custody of the minor 
child has been decided by the Trial Court (vide the inipugned order). 
In other words, the question of right to.get the custody of the minor 

. child of either of the -parties has been decided. Therefore, it is not an 
‘interlocutory order, rather up to that stage.the order is final in itself. 


14, Accordingly, «the impugned order is modified hereby to the 
extent that the child—Sohinee alias, Linnet -alias Mamon! Chowdhury 
shall ordinarily remain in tho custody ofthe mother, but the mother is 


~ x - $ 
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directed to hand over the child to her husband J. е. the father of the 
child, who is the petitioner appellant, on each Friday -in the afternoon 
at 4-30 P.-M. who is directed to keep the child in his custody for the rest 


Е of Friday and the whole of the following Saturdáy and to hand over the 
' "child to the mother 1. e. the opposite party-respondent, on each Sunday 


morning at or before 9-30 A. M. positively- till the disposal of the 


pending suit. ‚ 


P 15. Accordingly, we hold that in terms of the provision of ' 
Section 39(2) of the Special Marriage Act, this impugned order too is 
appealableand when the App:al Hes no revision will come into play 
against the impugned order. 7 


16. The Trial Court is -direoted to expedite ‘the hearing of the 
pending suit as early as possible in. order to bring an end to this. 
uncertainty that clouds the future of the minor child. z 


17. This order and the observation made thereunder are passed 
and made without prejudice to the rights and contentions of the parties 
to the Original Suit and no part of ‘the above order will in any way. be 
reflected in the mind of the Court below at the time of final disposal of 


the suit.. | "i _ 


18. Inthe result, the revisional application being not maintain: . 
able, the same is hereby rejected. Tho Appeal ів &llowed on contest. d 


- 19. The impugned order is modified in the following terms :— 


Thst the respondent-mother is directed to hand over the child 
to the husband-appellant f. e. the father ofthe child on each Friday 
in the afternoon at 4.30 Р.М. and the husband-appellant is directed 
to keep.the child In his custody for the rest of Friday and the whole 
‘of the following Saturday and to hand over : again the child to the 
mother-respondent on éach Sunday. morning at or before 9-30 A. M. 
positively till the disposal of the pending suit. Р oes : 


^. There will be no order as to costs. Preparation of formal decree 
is dispensed with. . 


Kundu, J. ; Iagree. R 


- E 


S. K. G. A 
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[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Vinod Kumar Gupta 


oe Decision: May 22, 1997 _ : 
Sushir Roy n j ......Potitionor 
: Versus Е 
Union of India & Ors. ? A^ ^ Wins Respondents* 


Cycle ‘Corporation of India Ltd (Conduct Discipline and Appeal) 
Rules, 1985— Rules 20(а), 25—Suspension— Cbarge sheet—No formation 
of opinion by the competent disciplinary autbority--Proceeding under 
the direztlon of CBI —Disciplinary proceeding vitiated 


Tao petitioner is tbo Dy. General Manager (Corporate) of Cycle 
` Corporation of India Ltd.,a publio sector undertaking wholly owned 
by the Govt. of India He was served with an order of suspension 
dated 9th Ootober, 1995 and the charge-sheet dated 30th October, 1995. 
The: charges against the petitioner wero that he had unauthorisedly 
_atvarded the dealership to one M/s. Baba Enterprise, Cuttack, Orissa 
‚ without-taking approval from the competent authority or observing 
the formalities in appointment of such dealer, which had caused great 
loss to he Company. Thé writ petitioner filed a writ application before 
tho High Court challénging the suspension order and the initiation of 
the disciplinary procecding on-the grounds that the charge-shect was 
. issued efter a long -and inordinate delay without there being any expla- 

nation for suoh delay, the charge-sheet was issued at the dictation of 
the CB: without proper application of mind of the disciplinary authority 
dnd ћете was no formation of opinion of the disciplinary authorlty 
` while issuing the charge-sheet as required: under the Discipline & 
Appeal. Rules of the Company. : The allegation made by the petitioner 
was nat unequivocally denied by the respondents In thelr affidavit-in- 
opposition and the person who had affirmed the affidavit-imopposition 
was nct the person who had the first hand knowledge of the éntire 
incident. The rebutal made by the respondents against the averment 
of the petitioner was not only vague but half-hearted. 
Ajlowlng-the writ petition the Court, 


HELD : ` What therefore emerges is that the respondents had an 
‘opportualty of filing an affidavit of an appropriate person to rebut the 
allegations ‘levelled by the petitioner with regard to the extraneous 
"Influence ` exerted by the CBI, but without availing that opportunity, the 
‘respondents did not file the'affidavlt of appropriate person. The failure 
onthe part- of the respondents to rebut, specifically and concisely, as 
alsa’ unequivocally and categorically, the allegations of the petitioner 


` ЖР. Р. No. 741 of 1996 
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regarding undue influence exerted by the CBI is a circumstance which 
koes against the respondents.. It із a settled. principle of law-thai while 
dis posing of a writ application, the pleadings have to be gone Into and if 
an allegation in the petition has been levelled and li is not properly 
rebutted In the affidavit-in-opposition, its advantage 1s available to the. 
petitloner. Apart from. the fact that the appropriate person has not 
filed the affidavit, even in the affidavit of Shri Dhiresh Chandra Ghosh I 
^ find that the rebuttal of the allegations ts not only vague, -but half-hearted. 
In any event the allegations have not been properly rebutted by the 
respondents. '( Para 11) 


Й 


Apari from the omission and the failure on the part of the respon- 
dents in filing a proper affidavit, there ‘1s enough documentary evidence 
to clearly suggest and point out that CB! did exert i fluence over the 
competent authority for initiating disciplirary proceedings against the 
petitioner. I very carefully went through the original record produced 
before me by the learned Advocate for the respondents and found that 
enough documents exist to point out that such an influence has been 
exerted by the CBI. | es ( Para 12) 


` 


, We { 
Thereafter the CBI appears to have been following the progress 
: of the case at regular intervals, time and again impressing upon the 


Chatrman-cum-Managing Director to ensure the inlilation of the procee- · 


dings, serving of charge-sheet etc. etc. ` ( Para 15) 


In the absence of the affidavit and the documenta, the conclusion 
appears to be unescapable that the proceedings against the petitioner 


were fnitlated at the Instance of the CBI, without any application оў. 


mind by the competent authority and in the total absence of any formation 
of opinion by him in this subject The Influence which thus one is com- 
pelled to draw "ts that the competent authority acted mechanically, 
dictated as it appears to have been, by the C BI and inisiated the discl- 
plinary proceedings agalnst the petitioner, without any application of 
‘mind on lis own. s E ( Para 16 ) 


In other words in its application to the petitioner, Rule 25 clearly. 


suggests that no disciplinary enquiry or disciplinary proceedings against 
the petitioner could have been initlated if the competent disciplinary 
authority itself had ‘not formed such an opinion. The formation of 
opinion is personal to the disciplinary authority. In the absence of the 
formation of such an opinion, muchless a proper formation of opinion 
upon due application of mind, the initiation of disciplinary proceedings 
сап be said to be dè hors Rule 25 of 1985 Rules, Any enquiry therefore 
started in violation of Rule 25 is paténtly vitiated in the eyes of law and 
can easily be termed as vold ab initio. ( Para 17 ) 


v 


- 
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/ 
Mr. Lakshmi Kr. Gupta, ИРТЭ Ghosh and 


Soumya Chakraborty cages for the Petitioner 


Mr. Dipak Kumar Ghosh. i des for the Respondent Nos. 2 and 3 


' The judgment of the Court was ав follows :— 


-In this petition filed under Article 226 of the Constitution of India 
the petitioner; who. 1з the Deputy General Manager (Corporate) of the 
Cycle Corporation of India Limited; a Public Sector uddertaking wholly 
owned by the Government of India— has ~ challenged order dated 
; 9th October,- 1995. whereby he has been placed under suspension. The 
petitioner has.also challenged’ the constitutional legality and validity 
of the memorandum dated -30th: October, 1995 whereby as many as four 
` articles’ of charges were served upon the petitioner along with the 
statement of imputation of his conduct/misbehaviour in support of the 
said Articles of charges The-petitioner bas in fact challenged the very 
basis of the initiation of disciplinary proceedings against him by the 


_ respondent Cycle Corporation of India Ltd. -The facts giving rise to 


the filing of tho petition are that tho petitioner was appointed In 
January 1982 in the _Managéement-of the respondent Corporation and 
in June 1983 was promoted as "Assistant Sales Manager: In April 1985 


. the petitioner wae further promoted as Regional Sales Manager and in 


May 1986. he was elevated to the rank of Deputy Chief Marketing 
Manager (East) and was posted at the-Eastern Regional Sales Office of 


- the reapondent in Calcutta. Since April 1992-the petitioner has been 


in-charge’ of the -Calcutta Branoh, in the Eastern Regional Sales Office. 


. Thepetitioner says that after 13th May, 1993 he has been redesignated 


as Deputy General Manager (Corporate). 


. 2. It wasin the month of September 1986 that one M/s. Baba 

, Enterprises of Jagatpur, Cuttack (Ocissa) applied for distributorship of 
the cycles manufactured by the respondent Corporation for Cuttack and 
Bhubaneswar region. The said M/s. Baba Enterprises, instead of going 
through the regular апа usual method of making an application before 
the: Marketing and Sales Department of the respondent Corporation, 


^ directly approached respondent No 3 f-e., the Chairman and Managing 


Director óf the respondent Corporation The petitioner's contention 
is that ultimately the matter came up to hia consideration, as directed 
by the respondent No: 3 and he in the absence of any specified code 
of conduct regarding the observance of formalities instructed Area 
Sales , Officer in East Orissa to cónduct а spot enquiry during his 
normal tour cycle. - After the enquiries were completed requisite 
dealership questionalre. form was given to tbe said M/s. Baba Enter- 


. prises which was -duly filled in by them and submitted to the Corpora- 


tion. In the meantime 'the' Area. Sales Officer for East Orissa also 
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submitted his report and sinocit was presumed that the matter regar- 
ding the award of dealership had come from the top of the management 
hesubmitted his report accordingly. The matter was discussed by him 
with the petitioner and with the Chief Marketing Manager. The 
petitioner discussed the matter also with the then Chalrman and 
Managing Director as well as the Chief Marketing Manager. The case 
of the petitioner is ~that during this discussion both of them expressed 
their eagerness to offer dealership to the aforesaid M/s. Baba Ester- 
prises since, as per {һе averments in the petition, one of the partners 
of this concern was the son of Shri Chintamoni Panigrahi, who was at 
that time a member of Parliament and in that capacity, Chairman, . 
Public Estimates Committee of Parliament and who later on became a 
Minister of State for Home Affairs in the Government of India, and 
subsequently the Governor of Nagaland. In this background the 
petitioner 1нзпей a letter on 6th February, 1987 whereby he duly 

" accorded dealership in favour of the sald M/s. Baba Enterprises 
and passed on demand draft for Rs 500/ deposited by the sald 
parties as and by way of security deposit. The petitioner's case 
is that the grant of dealership vide thé communication dated 6th 
February, 1987 was ratified by his superlor Officers comprehensively. 
Subsequently it appears that the aforesaid dealer committed some 
defaults in the payment of the amiounte due by it to the respondent 
Corporation. 


3. Affidavit-in-Opposition has been filed on behalf. of the 
respondents by one Shri Dhiresh Chandra Ghorh, who is the Secretary 
ofthe Cycle Corporation of India Ltd. The affidavit was affirmed 
on 16th July, 1996. 


4. A careful perdis ofthe affidavit-in-opposition filed оп behalf 
of the respondents clearly suggests that the respondents have chosen 
not to deal with the background of the case regarding the facts alleged 
by the petitioner with respect to the grant of dealership to M/s. Baba 
Enterprises in 1987, Nothing bas been said in the afüdavit-in-opposi- 

“tion with regard to the.background of the case asto why, under what 
circumstances and how was the dealership accorded-to the aforesaid 
concern and as to whether the allegations and averments made by the 
petitioner in the writ petitions were all true and correct or not. It 
was expected of the respondents that in answer to tho writ petition 
filed in this Court, they should have dealt with the allegations -and 
factual averments regarding the background aspects of the case with 
respect to the grant of dealership. On the Vile abd the respondents 
have confined their affüdavit in-opposition to the legal parameters 
relating to the charge-sheet and the suspension and the allegations and 
averments relating thereto as made by the petitioner. 


ГА 
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. 75. The petitioner has been suspended by the respondent in 
exercise of their power- vesting in them under Rule 20(a) of the Cycle 
Corporation of India Ltd. (Conduct, Discipline and Appeal) Rules, 1985 
(1985 Rules for short), The petitioner's suspension is. based on the 

* ground of disciplinary proceedings against him being contemplated. 
The memorandum dated 30th October, .1995 accompanied by the 
charge-sheet and the statement of ‘imputation of misconduct/mis- 
behaviour has been issued by the respondents as per the procedure 
‘prescribed’ in -Rule 25 of 1985 Rules. It shall be advantageous to 
reproduce the exact wording of first two paragraphs of Rule 25 because 
this part of Rule 25 shall come up for consideration ' in the latter part 
of the judgment. These two paragraphs thus read :—" 


T. No order imposing any of the major ‘penalties specified 
= in Clauses (о), (Г) and (g) of Rule 23 shall be made except 
` after an inquiry is ‘held in accordance with this rule. 


2. ‘Whenever the disciplinary authority is of the opinion that 
there are grounds for inquiring into the truth of апу 
imputation of misconduct or misbehaviour against an 

А employee, it тау itself enquiry into, or appoint any public 

Ņ Servant ( hereinafter called the inquiring authority) to 

. Inquire into the truth thoreof. , ; 


30th October, 1995 read as under :— 


1 STATEMENT OF ARTICLES OF CHARGES FRAMED 
AGAINST SHRI SUSHIR ROY, DGM-CORPORATE. 


ARTICLE OF CHARGE-I. =i 
_ That the said Shri.Sushir Roy while functioning as Dy. Chief 
Marketing Manager on 6th February, 1987 unauthorisedly awarded 
- dealership of the company's cycles to M/s. Baba Enterprises, Jagat- 
pur, Cuttack, Orissa, without taking approval from the competent 
authority and/or observing the formalities in appointment of such 
' dealers, thus failing to absolute devotion to duty and committing an 
act which is unbecoming-of an ómployee of this organisation. 


ARTICLE OF CHARGE-II. М 

That during the 'aforeraid period and while functioning in the 
aforceaid office the said Shri Sushir Roy executed the dealership to 
M/s. Baba Enterprises in a highly irregülar manner and entered into 
deals resulting in loss to the company amounting to Rs. 1,53,722.63, 
thus committing an act which is unbecoming of an employee of this 
organisation. © . 


6. Tho articles of charges accompanying the memorandum dated 


! 
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ARTICLE OF CHARGE-IIT: 


That during the aforesaid , period and while functioning in the 

. aforesaid office the said Shri Sushir Roy short-circuited the regular 
procedure in appointment of dealership and in the process duped the 
company causing financial loss and Joss of image, thus failing to ` 
maintain absolute Integrity and devotion to duty. 


ARTICLE OF CHARGE-IV., 


. That during the aforesaid period and while, functioning in the 
aforesaid capacity the said Shri Sushir Roy has all along been 
covering up the shady deal resulting in financial loss and loss of 
public image to the company, thus committing an act which is unbe- 
coming of an employee of CCIL. 


7. Tho initiation of disciplinary proceedings has been attacked 
by the petitioner om a number of grounds. Itis contended that the 
delay in Initiating the proceedings bas made the proceedings liable to be 
strack down inasmuch ав the alleged acta attributed to the petitioner 
having allegedly occurred sometime inthe year 1987, the service of the 
charge-sheet in late 1995, f:e. after a delay of almost 9 years, during 
which period almost all the relevant and material witnesses have either ` 
retired or have become difficult to procure. It is also. contended that 
charges are very vague and uncertain of belog properly understood. 
The petitioner also has assailed the charge sheet on the ground that no 
misconduct actually attributable to the petitioner has been alleged. 


-Lastly it was contended that the respondents bave initiated the 


disciplinary proceedings against petitioner, not on their own but atthe 
instance, and as dictated to them by the Central Bureau of Investigation 
(CBI). The essence of this contention is tliat the competent disciplinary 
authority did not apply its mind, nor did it consider any aspect of the 
matter whereby it could have decided whether to initiate or not to 
initiate- disciplinary proceedings against the petitioner. Actually, 
according to the petitioner the digciplinary authority bas only acted on 


‘the dictates of the CBI, without at all itself considering the matter or 


applying its mind. Thus, because of the extraneous influence exerted 
upon it by the CBI, the disciplinary authority bas played into its hands 
and without forming апу opinion tt has initiated the disciplinary procee- 


, dings. N 


8. The respondents have denied the allegations and have conten- 
ded that there is no inordinate delay in the servicing of the charge-sheet 
or the initiation ‘of the disciplinary proceedings. They bave also stated 
that tho charges are not vague or stale. According to the respondents · 
a reading of the charge sheet clearly polats out the.commissioning of 
the misconduct on the part of the petitioner. The extraneous influence 
` s ^ . с V 


a 
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ofthe CBI has also becn denied and it has’ been, contended by the 
respondents that the competent diiciplinary authority applied its own 
mind to the ‘entire matter "and on proper application- of mind and 
consideration of ‘all relevant ‘aspects of thé case it itself decided to 
initiate ‘disciplinary proceedings against the petitioner, ` Я 


„ 9. The. petitioner also urged that the affidavit filed on behalf of - 
« the respondents cannot be relied upon by tbem because it has been 
filled by a person who was not iavolved in the process of any decision 
making at the relevant time and in апу case the verification of the ` 
Affidavit being defective, the respondents. should be deemed not to 
, have filed any proper affidavit at all. LED | | 
- 10. Let us consider. the ground of challenge relating to tho 
"initiation of disciplinary prooeedings. at the behest of СВІ. The 
. Petitioner has levelled clear, unequivocal and categorical allegations 
s that the’ proceedings are-iuitlated against him-at the behest of CBI. 
These allegations have been attempted to be denied by tbe respondents in 
the affidavit-in-opposition aled on their behalf by Shri Dhiresh Chandra 
Ghosh: ^ As' will be ‘seen, the affidavit of Shri Dhiresh Chandra Ghosh 
was affirmed in July 1996 and in Para 1 of the affidavit he claims to be 
the Secretary of the respondent corporation. He however does not 
' Say as to when did he become the Secretary of the respondent Corpora- 
tlon dnd asto whether at the relevant time, he had any occasion to deal 
-- with the case: of the petitioner or not. - The best person to have filed 
. ‘the affidavit in this case жая the Chairman-cum-Managing Director 
^ua of the respoadent Corporation .at the relevant time; If the then 
Chalrman-cum-Managing Director was not available for "affirming 
the affidavit, on any account and for any reason, onus Jay upon. 
the respondents to find an alternative person who had the occasion 
. to deal with the case of the petitioner and ‘who had some role to play 
^ in theforniulation of the opinion as to whether the petitioner should be 
charge-sheeted or not. The affidavit of Shri Dhitesh Chandra Ghosh 
issilontas to his personal knowledge and as how did-he come to 
acquire the Knowledge about the facts with regard to this question. 


* dL What therefore emerges is that the respondents had an 
opportunity of ‘filing an affidavit'of an appropriate person to rebut 
the allegations levelled ‘by the petitioner with regard to the extraneos 

` influence exerted by the CBI but, without availing that opportunity, 
` the respondents did not file the affidavit of appropriate person. The 
failure on the part of the respondents to rebut, specifically and concisely, 
as also unequivocally and categorically, the allegations of the petitioner 
regarding undue influence елегіей Бу the CBI is a circumstance which 
"goes against. the respondents. It is a acttled principle of law that 


j | 
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while disposing of a writ application, the pleadings have to be gone 
into and if an allegation in the petition has been levelled and itis not 
properly rebutted In the affidavit-in-opposition, ita advantago ів availa- 
. bleto the petitioner. Apart from the fact that the appropriate person 
has not filed the affidavit, even in the affidavit of Shri Dhiresh Chandra 
Ghosh I find that the rebuttal of the allegations is not only vague, but 
half-hearted. In any event tho allegations have not been properly 
rebutted by the respondents. ' 


12. Apart from the omission and tho failure of the part of the 
respondents in filing a proper affidavit, there isenough documentary 
evidence to clearly suggest and point out that CBI did exert influence 
over the competent authority for initiating disciplinary proceedings 
against the petitioner. I very carefully went through the original record 
produced before me by the learned Advocate for the respondents and 
found that enough documents exist to point out tbat such ап 
Influence has been exerted by the CBI. Communication dated 22.12.92 
from Deputy Inspector General of Police, CBI, Calcutta region, addre- 
ased to the Chairman-cum-Managing Director of the respondent'Corpo- 


ration is one of such document. Itreads thus:— — р 
То Dated ; 22.12.92 
The Chairman-cum-Managing Director, | 
Cycle Corporation of India Ltd., © s 
1, Middleton Street, ES 


Calcutta-71. ` 


ЕХ 


Sub: СВІ Case No, РЕ. 9/92-Cal. against Shri S Roy, 
Dy. Chief Marketing Manager. 
Sir, à 


Iforward herewith two sets of the report of Supdt. of Police, 
Antl-corruption Branch, Calcutta which given the facts of the above 
case, the allegations and the result of the investigation. 


2. The report will show that there 1s sufficient material for 
initiating action as under :— b ; 


. (0 Regular Departmental Action for Major Penalty against 
. Sri S. Roy, Dy. Chief Marketing Manager. 


(il) Suitable Action as deemed fit against Miss. Ballari 
Sarkar, Personnel Officer. 


" him. » , 


E 
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3. Statement of article of -charge/iniputation of misconduct, 
, list of witnesses and documents, Statement of suspect Officer are sent 
herewith along with the SP's Report for initiating Regular Depart- 

~ mental Action for Major Penalty. © XE 


4. The SP's Report sent herewith may please be treated asa 
confidential document end no reference to it may be made either 
in the statement of article of charge/imputation of misconduct issued 
to the- delinquent Officer/or in any subsequent correspondence with 


- 5. Inominate Sri.S. Kar, Inspr CBI, ACB, Calcutta to act ва 
Presenting Officer in the Departmental Enquiry and accordingly an 
order may be issued by thé competent: authority appointing Sri Kar 

‘as Presenting Officer with an intimation to this office. 


‚6. The result of-Departmental Action may kindly be com- 
municated to us in due course. foes 


И : ^. ^ , Yours falthfully, 


| ЧЕР is 4 84/- 
: g 5 . ( D. Bagchi ) 
Enclo : As above. | Dy. Inspr. Genl. of Police 
А CBI : Calcutta Region. 


x 
* 


13 The concluding part of the report of the SP, referred to in the 
aforesaid communication reads as under:— ` i 


i 


Final recommendations :— 


In viow of tho facts and circumstances discussed in the foregoing 
. paragraphs, it 1s recommended that R D. A. for Major Penalty may 
be initiated againat Shri S. Roy (S-1). No action 18 possible against 

" the private firm (S-2) since it is non-existing. 


14. This communication was also accompanied by-a draft charge- 
sheet. Not only that, entirely on its own, the DIG of Pollce, CBI even 
nominated Sri S Kar, Inépector, CBI to act as Presenting Officer-in 
the propósed departmental enquiry agatast the petitioner. This apart, 
vide another communication, dated -21:12.93, the CBI sought the 
progress of the case and impressed upon the Chairman-cum- Managing 
Director to enaure that immediate action is taken for serving the charges 
sheet against the petitioner. The letter dated 21,12.93 reads as 

. under :— і ; - ' 


D 
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To ` 
The Chairmán-cum: Managing Dírector, | 
Cycle Corporation of India Ltd.,- 


. T, Middleton Street, 2d ү 


Calcutta-71. - : Е А 


Sub : CBI case No. РЕ. 9/92-Cal. agairist Sri S Roy, 
EE Deputy Chief Marketing Manager. 
Ref: This office letter No. 5533/29/92 Cal., ' 
^ dated 22:12.92. `. E 
Sir, saoi Y . ; 
Thisisto inform you that the matter is pending at your end 
for initiation of Regular Departmental Action for Major Penalty 
. against Shri S. Roy, Deputy Chief Marketing Manager. i 


ИВ, therefore, requested that immediate action may kindly be 
taken for serving charge-sheets against the suspect Officer & for 
‘appointment of E. О. & Presenting Officer. 

Kindly intimate after taking action for your end. 
t 5 


1 4 = " Yours faithfully, 
Hu p '- gd 
Superintendent of. Police, К 
ГОВ1: ACB: Calcutta. | · · 


15. Thereafter the CBI appears to .have been following the 
progress of the case at regular intervals, time and again impressing upon. 
the Chalrman-cum-Managine Director to ensure the initiation of the 
proceedings, serving of charge-sheet etc. etc. 


16. Iam not oblivious to the fectthat despite the CBI having . 


‘taken the initiative to initiate and start the disciplinary proceedings 


against the potitioner, the competent authority was not precluded from 
considering the matter itself; and by its own application of mind In 
forming ай opinion as to whether action was called for against the 
petitioner in the sonse that therd were grounds for enquiring into tho 


„truth of any imputation of misconduct/misbehaviour againtt him. At 


this stage it will be worth repeating and reiterating to point out that the . 


Й 5 ` 
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. affidavit of the ‘appropriate person on behalf of the respondent would 
have'been of great help if it would have been pleaded by the respondents 
through the said affidavit ‘that the respondents did not act upon the 
. influence exerted by the CBI but applied thelr own mind in forming tho 
~ Opinion against the petitioner. 1 repeatedly invited the learned Advocate 
for the respondents to show to me even one document, note, any pleco 
of paper whrreby It could be revealed that the competent authority had 
' Tecorded its observations or endorsement that it had considered the 
matteritselfand had formed its own opinion, that the imputations of 
misconduct etc, against the petitioner warranted a disciplinary enquiry. 
Unfortunately however nothing of the kind’ was produced before me. 
Ја tho record which was produced I failed to notice even а single docu- 
ment which could Suggest that the competent authority had recorded 
any application of mind or the formation of any opinion In the absence 
of the affidavit and the documents the conclusion appears to be unesca- 
‘Pablo that the proceedings against the petitioner were initiated at the 
instance of the СВІ, without any application of mind by the competent 
authority and in the total absence of any formation of opinion by him 
in this subject, ‘The influence which thus’ one ів compelled to draw ів 
_ "that the competent authority acted mechanically, dictated ‘as It appears 
to have -been, by the CBI and initiated the disciplinary proceedings 
“against the petitioner, without апу application of-mind on its own. 


17. Inthe matter of' his service conditions, including Initiation 
of disciplinary proceedings the petitioner is governed by 1985 Rules. 
Iftbereforea Rule, which is mandatory in character, has not been 
properly followed or not followed at all, tbe petitioner can always raise 
a legitimate grievance with regard to the same. -It is always open to 
the petitioner to complain that’ in, his case, ә particular Rule being 
mandatory was not followed—which resulted in miscarriage of Justice. 
Viewed thus it is seen, that Rule 25 of the 1985’ Rules is опе of such 
Rules; rolevantextract whereof has been reproduced In the earlier part 
ofthis judgment ‘This Role clearly enjoins. upon the competent 
disciplinary-authorlty to form its’ opinion with regard tothe existance 
` of any grounds for enquiring into the truth of any imputation of 
..mlaconduct or misbehaviour against an employee ofthe Corporation, 

In other Sords- in’ ita application to the potitioner, Rule 25 clearly 
suggests that no disciplinary ,enquity -or- disciplinary proceedings 
agéinst the petitioner could have been initiated if the competent 
7 disciplinary authority itself bad not formed such an opinion. The 
formation of opinion is personal to the'disciplinary authority. In the. 
absence of the formation of such an opinion, muchless a proper forma- 
- Поп of opinion upon due application of :mind, the initiation of disci- 
plinary proceedings сап be sald to be de hors Rule 25 of 1985 Rules. 


- \ 5 
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^ kay’ enquiry - therefore “started Ча: violation of Rule 25 н patently А 


Sinad in the eyes of law and can вашу bé termed as vold ab Initio. 


t» 18. ‘In view of the above discussion therefore Ihave то, ‘hesita: 

_ Чоп in holding that the initiation of disciplinary proceedings against 
the petitioner was patently Illegal, being in violation of Rule 25 of 4985 
Rules and. thus deserves to "be: quashed. and: act aside, -Since the 

` disciplinary proceedings- аго. Being” quashed and eet; “aside only on tho 

. ground of extrancous influence having been exerted upon the competent 


, disciplinary authority - by, tho CBI, thus violating Rule 25 of-1985- 


' Rules, the other grounds of, attach urged by the petitioner with regard 
“to о disciplinary Proceedings’ need not be taken Into considération. КОО 


" 


c 


. The writ petition is ‚ accordingly “allowed. The impugned dis- . 


um clplinary. proceedings and the impugned ‘charge-sheet "against. "the 


petitioner aro , quashed and set aside. Impugned suspension order, ' 


which. was based on the contemplation of tho impugned- disciplinary, i 
proceedings , is- also quashed and sét aside. All thé cone E 


wlli.follow. No order as to costs. - ^" Б | E ees 


i 


‚А.С. pw or 


pem je { CIVIL APPELLATE JURISDICTION]. 
Before Mr. Samir Kumar Mookherjee,. Acting Chief Justice and 


` ` - "Mr. Justice Amitava Lala 
` 7 ‘Decision : July 25, 1997 . 


The Caleutta Dock Labour Board & Ors "070 se Appellants 


Versus 


E Constitution of India, Artiéle 216—Scope of. 


© 'Dock Workers (Safety, Health & Welfare) Act, 1986— Clause n of 
Section 21—Weltare facliitlej Does not Include educational facilities. 
S Calcutta Dock Workers (Regulation of Employment) Act, 1948 ана. 
Scheme of 1970 “framed iherennder— Clanse (gg) of sub-section (2) of 
Section 3—Welfare of the. staff Educational facilities for hilaren not 
шї. 1 - л : А 
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. Doctrine of Legitimate Expectation—Action itself ultra vires the 
statute—Expectation of person benefitted— Cannot be legitimatised. 


Principle of ‘Promissory Estoppel — Action ultra vires — Source 
* unfounded —No applicability of the principle. 


` The appellant No. T is a statutory body and is gulded by the Dock 
Workers (Safety, Health & Welfare) Act, 1986. A school was run in 
room which actually-was a staff quarter of the appellant No. 1. The 
teachers of the school were appointed by an ad-hoc committee cons- 
tltuted by the appellants and was paid a lump sum of monthly salary 
of Rs. 500/- cách. А writ application w 8 moved by the teachers for 
payment of scales of pay and other allowances including arrears as 
admissible to primary teachers of rec gnised primary schools. The 
appellants resistéd the writ petitlon of the teachers by asserting that 
the ‘appellants wero in no way statutorily responsible to bear the 
financial burden with regard to the school and running of a school was 
not-the statutory function of thé appellant No. 1. The running of the 
school by the appellants was ultra vires the statute and 8s such no 
relief could be obtained by the teachers on an act of the appellants 
which is ultra vires the statute. The learned Trial Judge allowed the 
writ petition holding inter alia that the assurance held by the appellants 
· :Бу rusaing the school justifiably give rise to a logitimate expectation 
that the appellants would bear the financial liability which would 
otherwise have been the liability of the State Government and as such 
the appellants were estopped from disowning their liabilities Being 
aggrieved the appellant preferred appeal before the Division Bench. 
The Court allowing the appeal and dismissing the writ petition, 
HELD : Per Samir Kumar Mookherjee, Acting Chlef Justice : 
" The concept of promissory estoppel, therefore, on the face of the aforesaid 
legal’ provisions, cannot become applicable as to create any liability 
orright for the appellant for maintenance of .the schools as claimed 
by the writ petitioners. This viéw of ours finds adequate support 
from the authoritative book of Wade when the Author at page 270 
records that ‘no estoppel can legitimate ав - action which is ultra vires’. 
Same is-the trend of observation of Spencer, whose book records, 
“It is a good affirmative answer to a case of estoppel by representation 
that the allowance, of the estoppel must result tn an illegality”. Ne 
wrlt, (therefore, сап be issued directing assumption of powers or llabili- 
- Mies, which are ulira vires any person ; Officer or Corporation by applica- 


tlon of the principle of promissory estoppel. ( Paraó ) 


The last рот, which we have to deal with, is the question of 
legitimate expectation said to have been gtven rise to by the action of 
. theappellants. Where the action itself ts ultra vires the provisions of 


j 
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this. statute, ‘which. creates the instrumentality which. has. taken that 
action, there cannot exist any legitimate expectation or in other words, 
the expectation of the persons benefitted by the same cannot be legiti- 
mised. The writ petitioners, who ' аге the teachers of those schools, 
could not have legitlmately expected any llability on the part of the 
appellants to maintain .the school as a measure of welfare and continue 
to` pay. their. salaries. in accordance with the scales prescribed by the 
Government for the primary teachers. ` ` (Para?) _ 


- Per Amitava Lala, Ј..: Principle of promissory estoppel derives 
from the illegality or intra vires act of the public body under a statute. 


.. As and when statuté ts silent about the act of the public body, ft cannot · 


be said -to be discharge of public dutles Therefore the act ts nullity. 


Hence such act should have been declared.üs ultra vires. No ulira vires `` 


act can be implemented because the source is unfounded 1t cannot be; 
said to be promissory estoppel applies irrespective of provistonal require: 
ments under the statute. In public law the most obvious limitation оп 
the doctrine of estoppel їз that it cannot be invoked so as to give an 
authority powers which it does not Їп law possess. In other words, 
no estoppel 'can legitimate action which ds ultra vires. Promissory 
estoppel is an, equitable principle and if there із any conflict between law 
and equlty, the law will prevail. І . (Parall ) 


Е Doctrine оў legitimate expectation іза foot step towards an” 
equitable relief but derives from the зіаіше. It must be consistent 


M 


with the operation of the Statutory Rules, Orders or. Act. Therefore ` 


the expectation depends upon the legitimacy ofthe acs. An illegitimate 
actcannot be said to be solid expectation as expressed bythe learned - 
„Judge but a sandy expectation according tous. It cannot give rise to 


sufficient locus standi for judicial review.  , (Paral2) ~ 


“Cases referred to:— | : . у 
Я (1) М.Р. Sugar Milis Company Limited v. The State of Uttar ie 
Pradesh & Ors., AIR 1979 SC 621 E 
(2) Union of India y. Godfre) Philips, ATR 1586 SC 806 
(3) Р. С: Eshwarappa у. М Rudrappa, 1996 (6) SCC 96 
(4) Assistant Commissioner of Commercial Taxes v. Dharmendra 


Trading Company, AIR 1988 SC 1247 ) 
- (5). State of Punjab & Ors. v. Gurdev Singh, Ashok Kumar, 


А AIR 1991 SC 2219 - Qs 


‚ (6) ITC Bhadrachalam Paper Boards & Anr. ›. Mondal Revenue 
Officer, A. P. & Ors., 1996 (6) SCC 634 f 


Mr. P. Sengupta, Тарап Sarkar and G.M. Ghosh ...... for the Appellants 


Mr. Kashlkanta Moltra,S.S. Hague and. , Я 
Shakil Ahmed ' swore for the Respondents ` 
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' . Thejudgment of the Court was as follows i— f 

. : Mookherjee; А. C. J. :. The present appeal. is directed against 
judgment of a Ісагпей Single Judge, dated 3 st’ January, 1996, passed in 
а writ proceeding, being C. О. No. 12332-(W) of 1990. Shortly, the 
"facts are that at tho instance of appellant No. 2, a School in the name 
of ‘Calontta Dock Labour Board Primary School’ having three units, 
Hindi, Bengali and Urdu was granted recognition on or about 19th 
October, 1985- The terms on which. such recognition had been granted 
included, Inter alia, the following term :— 


Accepted scales of pay and D. А. in respect of approved teachers 


will be provided to tho teachers of the Schools, ~ 

~ 2 The School was admittedly run in a room, which actually was 
staff quarter of respondent No: 5/appellant No.1. The teachers of the 
school; who were allegedly appointed by an ad-hoc committee consti- 
tuted by the appellant No: l, were paid a lump sum monthly salary of 
Rs. 500/- each. The writ application in question was moved, praying 
for reliefs, inter alta, for payment of the teachers at tho same scale of 
pay and- other allowances, including arrears, -as admissible to the 
Primary Teachers of the recognised Primary Schools on and from 
4.1.1986. From the side of the respondents, affidavit-In opposition had 
been filed, inter alla, controverting the correctness of the statements 
madein the writ application -and,-' in particular, asserting thatthe 
appellants were in no way atatutorily responsible to bear the financial 
> burden with regard td the School, ^ > ` Por ` 


3. The learned Trial Judge, Бу the impugned order, allowed the 
writ application, inter alta, upon -finding that the assurance held out by 
tho appellants justifiably gave rise toa legitimate expectation’ that the 
appellant No 1 would bear the financial hability, which would otherwise 
have been the Habillty of.the State Government. : 


r 


, 4 The sübmissions, which have been mado before us by the 
Jearned Counsel representing the contosting parties, appear to give riso 
to the following questions :— Е 3 Й 

(1) Whether the assurance and conduct of the appellant No. I 
or its Officers could be said to have constituted a promise as to estop 
the appellants from denying the financial liability of paying the 
petitioners -in conformity. with the scale of pay enjoyed by the 


" recognised teachers of the Primary Schools. 
(11) Whether such assurance and (ће conduct could be sald to 
' have given rise to legitimate expectation. . т 
* 5. The theory of promissory estoppel appears to have been firmly 
. ettled -by different decisions of the Apex Court In the case of 


А 
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(1) M. P. Sugar Mills Company Limited v. The State, of Uttar Pradesh 
and Ors. reported in AIR 1979 SC G21,tho Court, while laying down 


` that-the doctrine of promissory estoppel which is otherwise knows as 


А 


‘requisite’ estoppel’, ‘quasi estoppel’ and ‘new estoppel" te basically а 
doctrine of equity and, though, even а Government is not permitted to 
repudiate a liability -arlsing out of ita promise on which the other party - 


-might have acted evon without detriment, lald down also the said doctrine 


cannot be enforced to compel, the Government ог even a private party 


-to'do an act prohibited bylaw. The same principle hae been reiterated 


in the cases of (2) Union of India v. Godfrey Philips reported in. 
“ATR 1986 SC 806 апа (3) Р. G. Eshwarappa v. М. Rudrappa reported in 


: 1996(6) SCC 96. In the instant case, it has been very streneous]y urged, 


on behalf of the, appellants that the Calcutta Dock Labour Board has 
no statutory obligation nor any гізі to incur аву expenditure for the 
purpose of an object, which does not fall within the scope of its- autho- 


“rity, as envisaged in Calcutta Dock Workers (Regulation of Employ- 


ment) Act, 1948 and the scheme of 1970 framed thereunder. Sub- 
section (2) of Section 3, by Clause (gg), provides that a scheme may be ’ 
framed for welfare of the Officers and other staff of the Board ; Clause 7 
of the scheme describes the functions of the Board ; sub-clause (2) of the 


* said Clause 7 lays down tbat the income and property of the Board may 


de applied, towards the objecta of the scheme, including, amongst others, 
welfare measures of tbe-Dock workers or for the staffs of the Board.. 


6. Section 21 of the Dock Workers (Safety, Health and Welfare) 
Act, 1986 by Clause (w) lays down that regulations may provide for 
“sanitary, washing and welfare facilities”. The term welfare has not 
been defined’but in view ofits juxtaposition with other terms, in оог, 
opinion, the interpretation of the term should be made ejusdem generis, 


.and, accordingly, cannot be stretched to include educational facilities. 


Seotion 3 of the Dock Workers Regulation of Employment Act, 1948, 
by Ciauses (g) and (gg), enables the . authorities to-frame scheme to 
ensute' a greater regularity of employment and for. regulating the 
employment of Dock workers and also indicates that such scheme may 
provide, amongat others, for welfare of the Officers and other staff of the . 
Board (vide Clause (g) A careful consideration of the language 
indicates that such welfare ia not intended.to mean and-include educa- - 
Попа! facilities to the.children, oven of Dock workers. It is, therefore, 
clear that the appellant has no liability nor amy right to expend for 


` extending educational facilities tothe children of Dock workers. The 


" 


сопсер оѓ promissory estoppel, therefore, on the face of the aforesaid - 
legal provisions, cannot become applicable as to create any liability or |- 
right for the appellant for maintenance of the schools as claimed by tho ^ 
writ petitioners. -This view of ours finds adequate support from tho 


^ 
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1 


authoritative book of Wade when the Author at page 2 0 records that 
‘no estóppel can legitimate an.action' which is ultra vires’. Samo 18 the 


"trend of observation of Spencer, whose book records, ‘It is a good 


affirmative answer to a case of estop rel, фу representation that the 
allowance of the estoppel must result in an illegality’’. No writ, 
therefore, can be issued directing: assumption of powers or liabilities, 
which are u/tra vires any person, Officer or Corporation by application 


~ of the principle. of promissory estoppel In the aforesaid facte and 


i óircumstances, the contenta of tho guidé books, 1986, as referred to and 
* relied upon by-Mr. Moitra. do not have any binding force No doubt 


it has been strongly conteaded by Mr. Moitra that right to education 
is a fundamental right and a binding obligation on the State orits 
instrumentality but no benefit from such submission possibly can be 
reaped on the basis of the writ application, where-the petitioners were 
not those, who were entitled to the benefit, but those who were teachers 
of the Schools in questions and were claiming to get monetary enrich- 
ment of their own. Mr Moitra relied on a’ decision of the Supreme 
Court, in the case of (4) Assistant Commissioner - of: Commercial Taxes 
v. Dharmendra Trading Company reported in AIR 1988 SC 1247, in 
orderto sustain his submission that it was not open to an instru- 


г mentality of a-State, in this case the appellant, to contend that the 


decision was ultra vires and, therefore, not enforceable. The said 
case ‘is diatingul: hable „because tho -Supreme Court ultimately traced 
the source of power exercised in Section 8A ofthe Karnataka Sales Tax 
Act, 1957. Therefore, the said decision is _ distinguishable on facts. 
The other case on which Mr: Moitra, relied, 1n support of his argument 
that even if the Board had по statutory azthority to run the School yet 
the action having already been taken notwithstanding its ultra vires 


- nature would continue to have its effect in creating a promissory 


estoppe! against the Board till declared to be ultra vires by a competent 
Court of law, is the case of (5) State of Punjab & Ors. v. Gurdev Singh, 
Ashok Kumar reported in AIR 1991 SC 2219. On an analysis of the said 
case, it appears that a party having proper locus stand! can assail the 
validity of such an act or action and in this cass such a challenge has 
been throwri by the appellants. There cannot be any bar to take a 
defence to that effect and invite the Court to adjudicate the propriety of 
such а defence. ` 


` 7. The last point, which we have to deal with, is the- question of 
legitimate expectation said to bave been given rise to by the action of 
the appellants Where the action itsolf is ultra vires the proyisions of 
this’ statute, which creates the instrumentality which has taken that 


- action, there cannot exist any logitimate expectation or in other words, 


the expectation of the persons benefitted by the same cannot be legitimi- 
sed, The writ petitioners, who are the teachers of those schools, could 
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not have legitimately expected any TOM on the part of ie аре 
to maintain the school asa measure of welfare and continue to pay 
thelr talartes in accordance with the scales prescribed by the Govern- 
ment for the Primary Teachers. In AIR 1991 SC 2219, due to interven- 
tion of the bar of limitation, the Court was not required to decide as to 
in what manner and by whom the enforcement: of an ultra vires order ` 
could be resisted and to what extent 

For the aforesaid , reasons, the writ application must fail and: the 
appeal must succeed. Tho order of the learned Trial Judge deserves.to 
be and is, accordingly, set aside. There will be no order as to costa 


Lala, J.: [fully agree with the observation in coming to the 


conclusion by Hon'ble Mr. Samir Kumar Mookherjee, Acting £ Chief > 


Justice and in addition thereto I say as follows :— 
3 We have travelled through various judgments from old time till 
this date as well as comments of the jurists which are conceptually 
similar in Jine, as such, we have not specifically dealt with the same 
to` avoid the prolixity. „We have carefully considered judgments 
reported in AIR 1986 SC 806, Unton of India & Ors. v. Godfrey 
Philips India Lid, and (6) 1996 (6) SCC 634; ITC Bhadrachalam 
Paper Boards & Another v. Mondal Revenue Officer, A.P and Others, 
but we have not found any change of principle within this decade. 
The Court observes tbat if it is found that the act done by the 
Government is invalid and ineffective for non compliance with the 
‚ ^7 mandatory requirements of law it cannot be held that notwithstan- 
ding such non-compliance, it yet constitutes а ‘promise’ ог а ‘repre- 
sentation’ for .the purpose: of invoking the Rule of promissary/ 
equitable estoppel, which goes straight against the very basis of the 
judgment of the writ Court. | 
10. Principle of promiso estoppel derives from the illegality 
or intra vires act of the public body under a statute. As and when 
statute ів silent about.the act of the public body, It cannot be said-to be 
discharge of public duties. Therefore tbe act is nullity. Hence such act 
should have been declared as ultra vires. No ultra,víres act can be 
implemented because the source is unfounded. It cannot be said to be 
Promissory estoppel applies irrespective of provisional requirements 
under the statute. In public law the most obvious limitation on the 
doctrine of estoppel is that it cannot be invoked so as to give an autho- 
rity powers which ‘it does not inlaw process. In other words, no esto- 
'ppelcan legitimate action which is ultra vires Promissory estoppel is 
: gn equitable prinoiple and if there 1s any conflict between law.and equity, 
‘the law will prevail. 
A Doctrine of legitimate expectation is a foot. Step towards an 
equitable relief but derives, from the statute. It must bo consistent witb 
mu ^ 


m 
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i - the operation of the Statotory Rules, | Orders or Act. Therefore the 
_ expectation depends upon the legitimacy of the act. \ An Illegitimate 
act cannot be said to be ‘solid expectation as expressed by the learned 
Judge.but a. sandy expectation according to us. It cannot give rise to 
“sufficient locus standi for judicia] review. 


A. G. | | ' 


{ CONSTITUTIONAL WRIT JURISDICTION ] 
' Before Mr. Justice Satyabrata Sinha 
Decision : July 10, 1997 
Sri Ardbendu Manna "n x $ «++. Petitioner 
, ; ixi Versus ` 
The Омой of India & Ors. ` = ......Respondents* 


Constitution of India—Articles 14, 226— Policy declsion—Enforces- 
ble in law —Deviation from the policy deciston—Violative of Constitution 


-—If sufficient ground for .varlatios— Interference by ‘writ Court not 
yo required. ~ g 


Circular of Indian Road ENE E 4.1— Distance between 
two petrol pumps —Not legally binding on the Oil Corporation. 


The petitioner runs a petrol pump іп Mouza Padima on plot 
Nos. 1107 and 1073 on “taking lease from the Administrator, Digha 
Development Scheme. Subsequently another filling station was ‘going 
to be established just by the side of the Petrol Pump by the Indian ОП 
Corporation Ltd. -A circular letter was issued by the Indian Road 
Congress recommending the practice for location and láyout of road 
side fuel "filling and motor fuel filling-cum-servico stations. According 
to Clause 4.1 of the said circular the clear distance between two. adjacent 
filling stations . should not be less than 300 metres. As the Indian Oil 
Corporation was golog to establish а filling station close to the petrol 
pump of the pétitloner, a лїї petition was s filed challenging such action 
-of the Oil Corporation. = 


,, Diamlasing the writ petition the Court, 


E HELD : The circular letter has been issued by the Indian Road 
-. Congress. It merely contains ‘a guideline. The said guideline із not 
legally binding.upon, the Indian Oil Corporation. К ( Para 14 ) 


у 7 "W, P. Мо, 431(W) of 1997> 
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There cannot be any doubt whatsoever that in the event there exists 

a policy decision, the same would be enforceable In the Court of law. 

It appears that all the four Government Oll Companies have adopted a 

pollcy decision known as Volume] Distance norms for setting up of retall 

outlets. The Oil Companies are bound by the same. Itis now well 

' known that any deviation or departure from policy decision would be 
violative of Article 14 of the Constitution of Indla. ( Para 19 ) 


In the facts and circumstances of this case I am satisfied that the 
respondent had made out sufficient ground for making out an exception 
to the aforesaid policy decision and the- same can neither be sald to be 
wholly unjust or arbltrary so as to attract.the wrath of Article 14 of the 
Constitution of India and, thus, it ts not a fit case in which thts Court 
should exercise its jurisdiction under Article 226 of the. Constitution of 
тайа. ( Para 20 ) 

Cases referred to :— 

` (1) House of Lords in Gillick v. West Norfolk and Wisbech Area 
Health Authority & Anr., 1986 AC 112: (1585)3 АП ER 402 
. (2) Dahadaya Samabay Krishi Unnayan Samity Ltd. у. Union of ` 
India & Ors., 1997 (1) Cal LJ 419 Е 
(3) Narendra Kumar Maheshwari vy, Union и & Ors., 
1990 (Supp) SCC 440 x 
(4) R. Abdulla Rowther v. The State Transport Appellate Tribunal, 
Madras & Ors., AIR 1959 SC 896 
(5) G.J. Fernandez v. The State of Mysore & Ors., 
"AIR 1967 SC 1753 f . 
(6): Accounting & Secretartal Services Pyt. Lid & Anr. v. Union 
of India & Ors., 1994(1) CHN 205 
(7) Comptroller and Auditor General of Indla y y. K. S. Jaganathan, 
-AIR 1987 SC 537 
(8) Colman (JJ) јла. y. Commissioners of Customs of Excise, 
(1968)1 WLR 1286 Г 
(9) State of Mysore & Anr. v. Srinivasmurthy, 1976 (1) SCC 817 
Mr. ^. C. Bihant, Miss Suchandra Mukherjee, 
Mr. Naba Kumar Das and Ananta Nanda _...... for the Petitioner 
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Mr. P. K. Roy, Ashok Banerjee and 
P. K. Ghosh . Дог the Indtan ОП Corporation 


кч 


1997 (2) CLJ] ' Ardhendu Manna ү. Union of Indla 189 


Й 


` The fadgment of the Court wasasíollws:— - 


The petitioner.in this application has, ínfer.alia, sought for - 


issuance of an appropriate writ directing ‘enforcement of a circular 
letter fasued by the’-Indian Road Congress and recommended Practice 
‘for. location and’ layout of roadside motor fuel filling and motor fuel 
filling-cum-service stations, ` 


. 2 Thosaid -recommendations were made on the basis of certain 
alleged Principles. Clause 4,1 of the’ said circular provides that asa 
‘general rule, tho clear distance between two adjacent filling stations 
(those will also includo fuel fllling-cum-service stations) should not be 
less than 300 metres, . - 

3.. The fact of the matter lies in & very compass. 


4. The- petitioner. runs a petro! pump in Mouza Padima on plot 
Nos. 1107 and 1073 which were taken/on lease from the Administrator, 
Digha Development Scheme by the petitioner. The petitioner found that 
another filling up station would be established just by the side of his 
Petrol Pump by the Indian Oil Corporation Ltd. in violation of the 
sald scheme, : . H US 

5. According to the petitioner as the principles were arrived at 
by the Indian Road Congress upon holding a moeting with the represon- 
tdtives of- principal oil companies of the country, namely Bharat 
Petroleum, Indian Oil Corporation, Hindustan Petroleum etc., the same 
is binding on them. It. is further contended that apart from the said 
circular existence of two fuel filling stations side by side would cause a 


fire hazard. ^ 


6. Inits affidavit-in-opposition, the respondent No 2, however, 
contends that the said’ circular is not legally enforceable. It is stated 
that the said rules are merely guidelines and they apply only as a general 
rule, According to the said respondents, keeping in view the fact 
stated in the affidavit-in-opposition that no other suitable land ia 
available, another petrol pump was allowed to be set up at that place. 
. Etis stated ;— - itm A 

“It is well-established that the average retail sales of Fuel of all 
the outlets in the given area (30 KM stretch of Highway with Digha 
atits Centre), is 320 KL per month. The petitioner's outlet has 

-evon registered ‘a sale of 400 KL per month during 1995-96. By 
following the principles laid down in the volume/distant norms, 
there is valid ground'and ample justification for setting up the outlet 
by the [Indian Oil Corporation at the site provided by Digha Develep- 
mont Scheme Authority of the State Government. Ishall produce 

¿tho Retall Market Survey report of salo figures of the three retail 

` outlets during the financial year 1995-96 before the Hon'ble Coart 
at the hearing." . ze И 


/ 
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07 Tt ds fürtber contended that there is no established basic 
- principle that there shall always Бо а gap of 300 Metres in between two 
. Petrol Pumps’ : 1 - 


Й 8. Mr.L.C Bihani, the learned Senior Counsel appearing on 
behalf of the petitioner pas raised a short question in support of this 
- application. The learned Counsel submits that the -aforementioned 
policy decision is binding upon the respondent-corporation. According 
to the learned Counsel, the said policy decision has always been mado 
applicable in the matter of ао: терї of petrol pumps by the respondent- 
corporation, The learned Counsel in support of his aforementioned 
, contention has relied on а passage from Wade & Forsyth on Adminis- 
trative Law, 7th Edition, at page 871, end a decision of (1) House of 
' Lords in Gillick v. West Norfolk and Wisbech Area Health Authority 
and Anr. reported in 1986 Appeal Cases 112 1(1985)3 All ER 402. ^ 


9 Mr P.K Roy, the loarned Senior Counsel appearing on behalf 
of the reapondent-corporation, on the other hand, submitted that the 
circular in question is nota circular of tlie Indian Oil Corporation. It 
is stated that a mere recommendation of the Indlan Road Congress 
cannot be enforced by filing a writ application. According to the 
learned Counsel In any event, froma perusal of Clause 4.1 of the said 
recommendation it would appear that the same applies as a general rule — 
and keeping in view the fact that по land was available although the 
respondent corporation had tried its best, it had to take settlement of 
the land in question Ір апу event, the learned Counsel contends that 
the petitioner would not suffer. business loss Itis accepted at the Bar 
that the allotment of the retail outlet by the Indian Oil Corporation in 
favour of a private party atthe site in question has been set aside by 
this Court in (2) Dahadaya Samabay Krisht Unnayan Samlty Ltd v. 
Union of India & Ors reported in 1997(1) CLI 419. 


10 In that cage it has been held that the Indian Oi] Corporation’ 
went out of its way to procure a land fora private person although in 
teims of the notice inviting tender one of the essential conditions was 
that the proposed allottee must have his own land 


11. However, ‘keeping їп view the contentions raised in this 
application, without going into the findings in that case, the question 
raised in this application my be considered. 


12 In (3) Narendra Kumar Maheshwari v. Union of India and 
Ors.teported in 1990 (Suppl) SCC 440, tbe apex Court relying on the 
delcisions in (4) R. Abdulla -Rowther v. The State Transport Appellate 
Tribunal, Madras & Ors. reported. in AJR 1959 SC 896 and (5) О. J. 
Fernandez v. The State of Myrore and Ors. reported in AIR 1967 SC 
1753 and various other decisions held :— 
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."It may. however, be stated that being not statutory in 
character; these guidelines are not enforceable, A policy is not a 
presoription of binding criterion, , In this connection, reference 
“may be made to the observations: of Saganta Investments Lid. v. 
‚ Norwich Corpn. Also the observations in British Oxygen Co. v. 
Board of Trade. See also Foulkes’ Administrative Law, 6th Edn. at 
рр. 181-184. In R v. Secretary of State, ex parte Khan the Court 
held that a'circular or selfmado rule can become, enforceable on the 
application of persons if it was shown that it had created legitimate © 
expectation In their minds that the “authority would abide by such а ~ 


policy/guideiine’’, 


13. In (6) Accounting & Secretarial Services Pryt, Lid. & Anr. v. 
Unlon of India & Ors. reported in.1994(1) CHN 205, a division bench 
of this Court referring to the decision of (7) Comptroller and Auditor 
General of India v. K. S. Jaganathan reported in AIR 1987 SC 537 and 
held :— * . i 


А “Tt is olear’ from the above references that it has not been posl- 
tively laid down anywhere that Office Memorandum has a force 
АТТАН i É ; 


» 


1 


s 


14. The circular lettor had been issued by the Indian Road 
Congress. It merely contains a guideline: The said guideline is not 
` legally binding upon the Indiin Oil Corporation. ` 


15. Wade & Forsyth in their treatise ‘Administrative Law’ do 
not State that such circular wil have force of law. Reference In this 
connection may be made to (8) Colman (JJ) Ltd v. Commissioners of 
Customs of Excise reported 1n (1968) 1 WLR 1286 at 1291. They may 
be used as a vehiole for ‘conveying instructions to which some statute 
gives legal force, such as directions to local planning authorities ander 
the Town and ‘Country Planning Act, 1950, They may also contain 
legal advioe of which the Courts will take notice. 


16. However, the following observations may be noticed :—- 


“Evon where there is no immediate demand or threat, a decla- 

ration may be’ granted to settlo some doubtful question of Jaw on 

5 which an authoritative ruling is needed. One such саве was where 
` а company wished to know whether its quarrying operations required 
planning permission and obtained an emphatic judgment in their 
favour from the House of Lords, .In two other cases thc House 
granted declafations- to .settle arguments about the legality of 
action recommended in circulars issued by Government Departments, 
which themselves had' no direot legal force. Ono was where nurses 


a 


n 
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were stated to beallowed to perform certain functions under the 
Abortion Act, 1967.. The other was where doctors were said to be 
entitled to-give contraceptive advice to girls aged under 16 in certain 
circumstances without informing tbeir parents. In both cases the 
official advice was upheld as it was also where a local authority 
sought а declaration that^a Government circular About the com- 
munity charge omitted essential details. In none of these cases did 
the Court ‘object on the ground that the circulars had no legal 
force. But-for obvious reasons the Court will not grant a declara- 
tion that the British Government ів 10 breach of a treaty." 


17. In Gillick (supra) the questions which’ have raised in this 
application, were not raised before the House of Lords пог was it stated 
that they had a statutory force. Only the advice given by Health 
Department was the subject matter of challenge on the ground that the 
same infringed the rights of -the petitioners therein. The House of 
Lords merely held that such advice could be acted upon. 


18. Lord Fraser held :— ‚ 


“That а girl aged less than 16 docs not lack the power to give ' 
valid consent to contraceptive advice or treatment merely on account 
of her age " X ` А 


19. However, there cannot Бе any doubt whatsoever that in the 
event there exists a policy decision, the same would be enforceable in a 
Court of law. It appears that all the four Government Oil Companies 
have adopted a policy decision known as Volume/Distance ‘norms for 
setting up of retail outlets. The Oil Companies are -bound by the same ` 
Itis now well known that any deviation or departure from policy 
decision would be violative of Article 14 ofthe Cobpstitution of India. 
Reference in this connection may be made to (9) Staté of Mysore & Anr. 
v. Srinivasmurthy reported 1n 1976(1) SCC 817. 


, However, in the facts and circumstances of this case Iam satisfied 
that the respondent had made out sufficient ground for making out an 
exception to the aforementioned policy decision and the same can 
neither be said to be wholly unjust or arbitrary so as to attract the 
wrath of Article 14 of the Constitution of India and, thus, it is not a fit 
case in which this Court should exercise its ‘Jurisdiction under Article 
226 of the Constitution of India. This application is, therefore, dismi- 
ssed but without any order as to costs.. - 


5.К.О. . 
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- [CONSTITUTIONAL WRIT JURISDICTION J 
Before Mr. Justice Dipak Prakas Kundu 
Decision : ‘February 28, 1997 А 
, Dipankar Pal E -— Petitioner 
Versus | 


‘The West Bengal Tea Development · X 
Corporation Limited & Ors. “саун Respondents* 


Constitution of India —Articles 12, 14, 21, 226—State Government 
undertaking-—Instrumentality of the State—Amenable to writ petitlon— 
Termination of service of employee— violation of the contract of service 

-SArbitrary—Vitlated — Violative of constitutional safeguards. 
<- ^ Service Matter—Appointment on contract basis— Terms of the 
contract—Termination of service- Not in accordance: with the terms— 
Termination order vitiated. 


The respondent Tea ‘Development Corporation ja a Government 
of West Benga! undertaking under tho direct control of the Commerce 
and Industry Department Government of West Bengal. By virtue of 
an order of appointment dated 27th March, 1589 the petitioner was 
appointed in the service of the Corporation on contractual basis in 
one of the Estates under the Corporation with effect from 6th A pril, 
1989 and his service was terminated with effect from 1.3.90. In the 
said order of termination: dated 16th February, 1990 it was stated that 
the petitioner would be paid two months’ salary in lieu of notice. Tho 
petitioner challenged this order of termination by writ petition before 
the High Court. . » 


Allowing the writ petition and quashing the order of termination 
the Court, 


HELD: It is satisfactorily estatlished that the Corporation is 
an instrumentality of the State within the meaning of the other expression 
“other authority” under Article 12 of the Constitution and із amenable 
to the writ jurisdiction. ` ©, ( Рага4) 


In the instant case tt із apparent on the face of the order of termi- 
nation thái^ there. [s manifest error in the exercise of power to terminate 
the service of the petitioner. Though ‘under the terms and conditions 
contained in the order of appointment the Corporation cannot terminate 
the service of the petitioner by paying. two months ‘salary in'lieu of the 
notice perlod yet the service of the petitioner was sought 10 be terminated 
by stating “you wiil be paid two months’ salary in Пеи of the notice 
period". Byen two months’ salary was also not tendered to him along 


*Matter No: 813 о/ 1990 


Y M 


П 


194 Dipankar Pal ү, West Bengal Tea Development [1997 (2) CL! 


wlth the order of termimatlon. Therefore, exefclse of the power 
terminating the service of the petitioner is manifestly arbitrary 
and ls lable to be set aside. The power to terminate the service 
of the petitioner was exercised on the basis of. a provision -which 
did not exist, such exercise of power stands vitiated. ( Para 8 ) 


„е The action of the Corporation terminating the service of the 
petitloner stating that the petitioner would be patid two months ‘salary 
1n lieu of two months’ notice period isa wholly arbitrary and erroneous 


-and stands vitiated. Such action of the Corporation also violated” 


Articles 14 and 21 of the Constitution of India. d 14) 


Casesreferred.to:— `- 

(1) Ajoy Hasta Etc. v. Khalld Mujib Sehrevaredi, AIR 41981 5С 487 

(2) State of U. P. v. Renü Sagar Power Co., 1988 (4) SCC 59 3 

(3) Shri Sitaram Sugar Co. Ltd. v. Union of India, í 3 
AIR 1990 SC 1277 

-(4) L.I. C.of India v. Consumer, Aducarlon and Research Centre, 

` 1995 (5) SCC 482  - > i 

(5) A.LS.S.E Assocn. у. Defence Mintster-cum-Chairman, B.O.G., 
5. S. Socy., AIR 1989 5С 88 - 


' The ЕРМЕ of the Court was as follows :— А 
An Order of Termination dated February 16, 1990 (Annexure 'D' 
of writ petition) terminating the service of the petitioner with effect 
-from 01.03.90 from the service of West Bengal Tea Development Corpo- 


ration Ltd. (herelnafter referred to as the шош) һав в been ` 


challenged in this writ proceeding. 


2. The Corporation is a Government of Weat Bengal undertaking. 
Inthe writ petition; in Paragraph: 3,11 has been stated that all the 
. shares of the Corporation are owned by the Stàte Government. It has 
been stated that the Corporation is under the direct control of the 
Commerce and Industry Department, Government o! West Bengal and 
the Departmental Secretary is an ex-officio member of the Board of 
Directors of the Corporation. Ithas been stated that the Corporation 
ів a ‘state’ within the meaning of Article 12 of the Constitution of India. 
In Paragraph 4 of the writ petition it has been stated tbet the State 
Government is directly involved with the financial lmbinty of the 
Corporation and all initial capjtal investment was made by the State 
Government. It has been stated that the functions, procedure, disburse- 
ment of money, employment of recruits and all incidental matters 
relating to the management of tea gardens under the Corporation are 


i consonance with the normal Government rales and regulations. It has. 
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: been atated that fies corporation was established by-the State Govern- 
ment with the sole purpose to take over the management and ownership 
of the sick tea gardens not only to provide employment to the innumera- 
ble employees of the State” Government but also to generate necessary 
funds for the Corporation. аыл» 

3: The learned Advocate for ‘the Corporation submitted that an 
affidavit in- opposition was filed on behalf of the respondent No. 1 but 
: the -said affidavit was "not available in.the' record of the case. The 

"learned Advocate for the 1espondent No 1 has filed a xerox copy.of the 

affidavit-in-opposition which was filed on behalf. of the Corporation. 

For the proper adjudication , of the matter the said xerox .copy' of the 

affidavit-in-opposjtion has been. accepted by the Court and has been 

treated as original. The learned Advocate for the petitioner has no 
objection for accepting the said xerox copy of the affidavit in opposi- 

don ` 1 M 

4. In the said afüdavit-In-opposition the Corporation has not 
dealt, with Paragraph 4 of the writ petitlon. Therefore, the statements 

‘made in Paragraph 4 of. the writ petition remain uncoptroverted In the 

said affidavit-in- -opposition. while ‘dealing’ with Paragraph 3 of tbe writ 

petition no ‘specific denial was made denying that al) the shares of the 

Corporation are owned by the State Government. There is also no 

Specific denial denying that the Corporation is under the dtrect control 

of the Commerce and Industry Department, Government of West Bengal, 
аай the Departmental Secretary isan ex-officio member of the Board’ 
of Directors of the Corporation. -Uncontroverted statements made in 

Paragraphs 3 & 4 of the writ petition clearly show that the tests collated 

in the decision of the Constitution Bench of the Hon’ble Supreme Court 

in (1) Afoy Hasla Etc. v. Khalid Mujib Sehravaredl, AYR 1981 SC 457, 

for determining whether a particular body is an instrumentality of the 

State are fully satisfied Therefore, itis satisfactorily established that 

thé Corporation is an instrumentality of the. State within the meaning - 

the oxpression ‘other authority’ under Article 12 of the Constitution 
and is amenable to’ the ‘writ jurisdiction and also subject to part-1II & 
part-IV of the Constitution of Indig., Ву virtue of órder-of appointment 
` dated 27th March, 1989 the petitioner was appointed In the service of 
- the Corporation on contractual basis on: oné^ of the Estates under the 
‚ Corporation on the terns and conditions mentioned ір the said order of 
appointment (Annexure ‘A’ of the writ petition). Clause 6 of the torms 
^. and conditions contained in the aforesaid order of appointment reads 
vas follows : — 
«Your initial period of contract shall ` be - чоё two years, which 
may be renewed at tho discretion of the appropriate authorities, with 
the provision of two months' notice of terminatlon of service.- 


3 
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Similarly, you may resign after giving two months’ salary or two 

months’ notice in lieu of the notice period.” 
A proper reading of the above quoted Clause 6 shows that the petitioner 
could resign from the’ seryice of the Corporation after giving two 
monthe’ notice or two months’ salary in Hou of the notice period. But 
the Corporation could terminate the service of the petitioner only after 
giving two months’ notice. There was no provision for terminating the 
service of the petitioner by paying two months' salary in lieu of the 
notice period. ' І 


5. From Clause 9 ofthe terms and conditions contained in the 
aforesaid order of appointment it appears that the appointment of the 
petitioner in the service of the Corporation was with effect from the 
morning of 6th April, 1989. Thus the admitted position is that the 
petitioner was appointed in the service of the Corporation with effect 
from 6tb April, 1989 and hisservice was terminated with effect from 
01.03.90. 

6. Inthe order of termination dated February 16, 1990 it was, 
‘inter alta, stated “you will be paid two montha’ salary in lieu of notice 
perlod as required the terms and conditions of your appointment with 
this Corporation." It has been noticed earlier that the order of 
appointment did not contain any term or condition which authorised 
tho Corporation to terminate the service of the petitioner by paying two 
months’ salary in lieu of notice period. 


7. In (2) State of U. P. v. Renu Sagar Power Co., 1988(4) SCC 59, 
Justico Mukherjee observed (sec page 104, para 86) as follows :— - 


“Tho exercise of power whether ‘legislative or administrative will 
be set aside if there is manifest error ın the exercise of such power or 
the exercise of tho power is manifestly arbitrary. Similarly, if the 
power has been exercised on a non-consideration or non-application 
of mind to relevant factors the exercise of power will be regarded as 
manifestly erroneous, If a power (whether legislative or adminis- 
trative) is exercised on the basis of facts which do not oxist and 
which are patently erroneous, such exercise of power will stand 
vitiated.” 

The above quoted view of Mukherjee, J. was referred to and followed in 
(3) Shri Sitaram Sugar Co. Ltd. v. Union of India, AIR 1950 SC 1277, 
para SI. 

8. Inthe Instant case it ів apparent on the face of the order of 
termination that there is manifest error in the oxercise of power to 
terminate the service of the petitioner. Though under the terms and 
conditions contained in the order of- appointment. ‘the Corporation 


D 


+ 
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- Cannot terminate the service of the petitioner by paying two months’ 
‘salary in lieu of the notice period yet the service of the petitioner was 
sought to be terminated by stating “you will be paid two months’ salary 
in liou of the notice period.'" Even two months’ salary was also not 
tendered to him along with the order of termination. Therefore, exer- 
cise of the power terminating-the service of the petitioner is manifestly 
arbitrary and is Hable to be set aside. The power to terminate the 
; service of the petitioner was exercised on the basis ofa provision which 
^ did not exist, such exercise of power stands vitiated. 


_ 9. In (4) L.I. C. of India v. Consumer, Educatlon and Research 
Centre reported in 1995 (5) SCC 482, the Supreme Court in Paragraph 
26 of the reported decision observed as follows :— 


“This Court has rejected the contention of an Instrumentality 
or the State that its action .isin the private law fleld and would be 
immuned from satisfying the testa laid under Article 14. The dicho- 
tomy between public law and private law rights and remedies, though 
may not-be obliterated by any strait-jacket formula, it would depend 
upon the factual matrix. The adjudication of the dispute arising out 
of a contract would, therefore, depend upon facts and circumstances 
Ina given case. The distinction between public law remedy and 
private law field cannot be demarcated with provision. Each case 
will be examined on its facts and circumstances to find out the nature 
of the activity, scope and nature of the contr Oversy. The distinction 
between public law and private law remedy has now become too thin 
and practicably obliterated.” 


10. The case of the Corporation, as appears from the said affida- 
vit-in-opposition, is. that the petitioner's appointment was а simple 
contract with the Clause óf termination of the same with two months’ 
salary in lieu of two months’ notice period. It has already beén noted 
earlier inthis judgment that thisis пос (ће correct approach. There 
was no clause in the order of appointment conferring power upon the 
Corporation to. terminate service of. the petitioner with two months" 

Salary in lieu of two months’ notice period. The Corporation further 
stated in the affidavit-in-opposition that the appointment of the 
petitioner being & contract, the respondent No. 1 has every right to 
` terminate the same in terms of the contract, such termination cannot 
amount to be dismissal of the petitioner from service. The respondent 
further stated that the petitioner in his own sweet-will without any 
. Influence and pressure had entered into. the said contract for appoint- 
mentasa manager and such being the position tho petitioner cannot 
.claim the bénefit of protection of service as is available to regular 
employees of-the State Government when. dismissed. The respondent’s 
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саво ів that the petitioner cannot in writ Court seek any protection 
against dismissal which the regular employee of the State Government 
enjoys under the Constitution of India. The Corporation fürther atated 
that the petitioner’s appointment being a mere contract and the petitio- - 
ner not being a permanent and/or temporary employee of the respondent 
No. 1, the contract of appointment was terminated in terms of the 
contract, and the respondent does not need concurrence from the 
Government in this regard. It is further case of the Corporation that the 
petitioner accepted the termination of the contract and by letter dated 
February 23, 1990 requested, Inter alia, for 15 days’ time to vacate the 
garden quarter, so that the’ petitioner should arrange to shift bis belon- - 
' gings and pay his dues to the local shops to whom tbe petitioner owed. 
The fespondent stated that the petitioner further requested payment of 
his due galary in the garden. : 


11. In Paragraph 6 of the affüdavit-In-opposition the Corpora- 
tion stated, Inter alia, as follows ;— 


“Due to the petitioner's absence from the garden without notice 
and his whereabouts not known the respondent No.1 did not 
forward the petitioner's salary of February 1950, the salary covering 
the notice period was tendered to the petitioner after due adjustment 
of dues but the same was refused Тһе petitioner with malicious and 
ulterior motive accepted the salary for the month of February 1950 
but refused to -accept the salary of covering the notice period to 
impress this Hon’ble Court that the Torpondent termination of the 
contract was bad.” 


Thus it appoars that the stand of the Corporation 1s contradictory. 

Once tt is said that since the Corporation did not know the whereabouts 

of the petitioner, the salary of February 1990 ‘could not be forwarded 

tothe petitioner. Again the Corporation stated that the petitioner 

with malicious and ulterior motive accepted the salary for tho months 

of February 1990 but refused to accept the salary covering the notice 

period to impress this Court that the “respondent termination of the ^ 
contract was bad.” . In view of this contradictory stand taken by Corpo- 

ratlon the above quoted statement of the Corporation cannot be relied 

upon. Р è 


12.: It is now well-settled that the definition of State in Article 12 
which includes are authority within the Territory of India or under control | 
of the Government of India is limited in its application only to part ПІ 
and by virtue of Article 36, to part-IV ; it does notextend to the other 
provision of the Constitution. See (5) 4. I. S. S. E. Assocn. v. Defence 
Minister-cum-Chairman, B. О. G., S. S. Socy., AIR 1989 SC 88, para 8. 


ч = 


ы 


^ 


£997 (2) CLJ]  Dipankar Pal ve West Bengal Tea Development 199 


Thus the Corporation being a "State" within the imeantng of Article 12 


- of the Constitution ls а to part- -III and part-IV. of the Conatitu- 


tion, 


П 
- 


43. In Lic. of India Уу Ja Education and Research 


- Centre (supra) in Paragraph 27 of the reported decision the Supreme 


Court observed as follows : — 


. -"Inthesphere of contractual relations the Stato, its instrumen- 
tality, public authorities or those whose acta bear insignia of 
public element, action to public duty or obligation are enjoined to- 
вос [n a manner f.e. fair, just and equitable, after taking objectively 
all.the relevant options into consideration and in a manner that 
is reasonable, relevant and germane to effectuate the purpose for 
public good and in genera] public intérest and it must not take апу 

' irrelevant or Irrational factors into.consideretion or appear arbitrary 
in its decislon. Duty to act fairly is pact of fair procedure envisaged 

, under Articles 14 and 21. Every activity ofthe: public authority or 
those under public duty ‘or obligation must be informed by reason 
and guided by the public interest." . A. m 


-14. Jt has already been stated horelnabove that the action of 
the ‘corporation terminating. the service of the petitioner itating 


` that the petitioner would be paid two ‘months’ salary in lieu of 


two months’ notice period "ls wholly arbitrary and erroneous and 
stands vitiated.: Such actlon of the Corporation ad violated 
Articles 14 and 21 of the Constitution of India. ^ 


15: In view of the discussions made hereinabove the order of 


. termination dated- 16th February, 1990 (Annexure ‘D’ of the writ 


+ 


petition ) is hereby quashed and set aside. The respondents are 
directed to pay tbe petitioner his salary and allowances from 0.3.90 
to Sth April, 1991. This Court cannot pass any order directing the 
Corporation to retain the “petitioner in service beyond two yearsfrom | 
6th April, 1989. This Court directs the respondents Nos. 1 & 2 to pay 
the petitioner his salary, and allowanoes as directed hereinabove within 
six weéks from the date of this judgment.’ The writ petition is allowed 
to the extent mentioned hereinabove. ^ >` . 


. There shail be no order as to бок. All parties are e to act on the 
operative part of this judgment on the папа) undertakings. 


S. K. G. 


Ра 
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| [ CIVIL REVISIONAL JURISDICTION ] 


, 


Md. Shahbuddia » "a. Petithoner 
| Versus b 
Nayeem Md. Latif — — mee Opposite Party" 


: Wakf Act, 1954—Section 70—Wakf property— Ejectment sult by 
mutwalli against tenant—Notice of suit to Wakf Commissioner— Not 
mandatory—Non-service— Decree voidable at the option of Wakf Commi- 
ssioner. ' : 


Wakf Act, 1995—Section 90—Notice of sult to Wakf Board. 

.  Mutwalli of. a Маке State filed a suit for pjectment against the 
tenant aud obtained a deoree in the said suit. "No notice of the sult 
was, however, served upon the Commissioner of Wakf. When the said 
decree was put into execution the petitioner tenant filed an objection 
under Section 47 Civil Procedure Code with the contention that service 
of notice of tho sult upon the Wakf Commissioner under Section 70 
of the Wakf Act is mandatory and since such notice was not served the 
decree in this case is a nullity and not executable. The Executing 
-Court having rejected the said objection the petitioner preferred 
revisional application under Sectlon 115 of the Civil Procedure Code, 
challenging the said decislon. ` 


The Court dismissing the revisional application, 


HELD: On reading the provision of sub-section (4) of Section 70, 
I find, that where no notice was ‘served as required by sub-section (1) 
even if any decree is, passed that may be avolded by the Wakf Commi- 
stoner if he challenges such order or decree before the Court within 
a month from the, date of his knowledge of the order or such decree. 
In short, such a decree, if passed without compllance with the provision ` 
of sub- section (1) of Section 70 is voldable at the option of the Wakf 
Commlsstoner. ^ ( Para 3) 

Although tt is not expressed by the legislature in зо many language, 
that a suit of such nature 1. е.а sult of eviction of a premises tenant 
filed by the muiwalll as landlord would also require a notice to be served 
to the Commissioner of Wakf, I hold that no notice із essential ina 
suli of such nature. That apart, after careful consideration of the 
language used in sub-section (1) side by side with the language used in 
sub-section (4) of Section 70, I cannot say, that the provision of sub- 
section (1) regarding service of notice із a mandatory опе. ( Para 3) 


*С, O. No. 2529 of 1993 


[Ig 


\ 
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Cases referred to :— | | 
(1) AIR 1966 Cal 68 : 
(2) - 46 CWN 339 ` PEE | Si 
Mr. Š.P. Roy Chowdhury, Sahidullah Munshi and - 
| Mrs. Nilofer Siddique Alam 1 O "era for the Petliloner 
‘Mr. Bidyut Banerjee and Mrs. Shila Sarkar -.....\for the Opposite Party 


The fudgment of the Court was as follows :— A 
This {s-an application under Section 115 of the C. P. C. directed 
" against the Order No. 53 dated 16.8.93 passed by the learned Additional 


: Munsiff, Sea]dah ip Misc, Case No.9 of 1993 under Section 47 of the 
Code of Civil Procedure. 


v 


* 2. The matter relates a decree passed in a suit for eviction of a 
premises tenant ‘filed by а mutwalli of a Wakf Estate on the ground óf 
default It was a contested matter~ and-the mutwalli obtained a decree 

' far eviction against the present petitioner, when the said decree, had been 
put to execution, the present petitioner filed an objection under 
Section 47, C. P C. as I have mentioned above, on tbe ground that the 
‘decree wasa nullity and not executable in view ofthe provision of 
Section 70. of the, Wakf Act. The learned- executing Court did not 
accept that contention of the present petitioner and rejected his plea. 
On being aggrieved by such order of rejection the present application 
has been filed by the petitioner/judgment-debtor. 


. 3. Tbe main contention of the learned Advocate appearing for 
the petitioner is, that for non-compliance with the provision of 
- Section 70(1) of.the Wakf Act the decree passed inthe suit has becomo 
non-oxecutable, Sub-section (1) of Section 70 contemplates issuance 
of. notice to the Wakf Commissioner in respect of any suit relating to tho 
Wakf property orthe office of the mutwalli, excepta suit for recovery 
of rent. My' attention is drawn by the learned Advocate for the 
petitioner to the provision of sub-section (4) of Section 70 of the said Act. 
Sub-section (4) contains the effect of non-compliance with the provision 
of sub-section (1) of Section 70. On reading the.provision of sub- 
section (4), I find, that where no notice was served as required by 
sub-section (1) even if any decree is passed that may be avoided by the 
.. Wakf Commissioner if he challenges such order бг decree before the 
Court within a month from the date of bis knowledge of the order or 
such decree. In short, such a deorce, tf passed without compliance 
with the provision of -sub-section (1) of Sectlon 70 is voidable at the 
option of the Wakf Commissfoner. In this connection the learned 
Advocate for the petitioner has referred to several decisions. The 
earliest decision is reported in (1) .AIR 1966 Cal 68. Iris held in this 


^ 
D 
- 4 


` 
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decision that non compliance of the provision of Section 701) of the 
Wakf Act renders the decree 'void. Ofcourse It was a suit for decia- 
ration that the Wakf deed or the deed by which, Wakf Estato was ‘created ` 
was void, The second decision referred to 15 a decision of the Division 
Bench of this High Court, reported in (2) 46 CWN 339: Similar 
principle has been Jaid down by this decision too ; but I find, that sult 
was also for declaration that the particular property in suit was в Wakf 


- property. Therefore, both these two decisions relate to the very 
-existence of the. Wakf Estate and does not : ‘relate to апу incidental 


matter, such as the management ‘of the estate and from that point of 
view, I feel constrained to hold with due ‘difference,’ that the principles 
enunciated by these two declsfons-should not. be attracted to the facts 
of the present саве. In the present case I find, the dispute is between 
tha tenant and the landlord. The petitioner herein was inducted by the 
mutwalli who is entrusted to manage the property. of the estate and the 
relationship was one of contractual ‘pature. In no way It affects the 
very existence of the Wakf Estate or the office of the mutwalli. There- 
fore, although 1t is not expressed by the legislature in eo many language, 
thata salt of such nature /. е. ав suit of eviction of a^ premises tenant 
filed by the mutwalll as the landlord would also require a notice to be 


_ served to the Commissioner of Wakf, I hold that no notice is essentia] 


in a suit of such nature. That apatt, after careful consideration of the 
language used in sub-section (1) side by side with the language 
used ‘in sub-section (4) of Section 70, I cannot say, that the 
provision of sub-section (1) regarding service of notice ig a mandatory 
one Because, if- it was mandatory in that case the decree/order 
would be void ab inttlo, no remedy would ' be, provided · by. sub- 
section (4) for non- -compliance with the provision of sub- 
section (1) of Section 70. But] find, that sub-section (4) contains an ; 
alternative remedy where thero 18 failure in compliance with the 
provision of sub-section (1). That remedy le provided to the Wakf 
Commissioner to approach а Court witbin а month from the date of 
knowledge for avoiding the decree orin other words for declaration 
that the decree passed without compliance with -the provision of sub- 
section (1) is void: Therefore, if the provision of sub-section (1) be 
treated as mandatory, then the provision of sub-section (4) becomes 
superfluous and redundant ; the golden rule of interpretation 16 that no 
particular enactment should be construed in such a way as to render its 
other provisions nugatory or superfluous, Rather 1Ё18 emphasised 
always, that a harmonious construction should be made regarding the * 


enactments contained in a particular, Act. 
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4. That apart, it is mentioned by the learned Advocate for the 
pstitloner that the opposite party in their affüdavit-In-opposition took 
the plea that they approached- the Court for issuance of notice under 
Section 70, but as there was no direction from the Court, so notice 
under Section 70 could not be served on the Commissioner. Whatever 
it may be, the language of Section 70 of the Wakf Act makes it clear 
that the duty is cast on the Court to issue the notice, of course, at the 

~ cost of the party concerned. Ifthe Court fails to exercise its statulory 


duty, I think, the party should not be penalised for such laches on the 
part of the Court. ` . - 


5. Again It is submitted by the learned Advocate for the petitloner 
thatinconneotion with ‘another matter he sent a petition to the Wakf 
Commissioner alleging mis- management of the Wakf Estate and 
mentioning therein also about the suit which was filed against him by 
the motwalli. But in spite of that, itis clear from the record, that the 
Commissioner Мак? did not exercise his option as provided by sub- 

` sectign (4) of Section 70 df the Act. ' 


6 Sub-section (1) of Section 70 contemplates service of notice 
to the Wakf Commissioner and sub-section (4) of Section 70 contem- 
plates the remedy to be followed for non-compliance ofthe provision 
of sub-section (1)." But sub-section (4) does not contain any separate 
provision for service of notice to the Wakf Commissioner. Rather the 
said sub-section has prescribed for the Wakf Comminioner a wide and 
clear course to follow for avoiding the decree or order within а month 
from the date of knowledge. If the knowledge comes two or three or 
five yoars after, the Commissioner has got the right to exercise his 

option, but within one month from the date of such knowledge. Consi- | 
dering all thesé aspects, I think, that there is no reasonable or justifiable 
ground to interfere with the impugned order passed by the Executing 
Court. Accordingly, the revisional application under Section 115 of 


the C'P. C. is thus disposed of and the impugned -order Ig hereby 
affirmed. ` - 


` On prayer of the parties xerox certified coples may be Issued on 
priority basis, if applied for Interim orders, if any, are all hereby 
vacated. 


S. K. G. 
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[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Bhagabail Prosad Banerjee 
Decision: Atigust 23, 1996 = 
` АП Bengal Legal Husking Mil - | 
Osmer&? Association СЕ РеЦЧореР 
5 А ‘Versus 


The State of West Bengal aii Opposite Party* 


Constitution of Indta—Articles 19 (1) (е), 226—Writ petition by 
Husking Mill Owners’ Assoclation—Unregistered body—Association ri not 
itself affected—No locus standi to file writ petition on behalf of its mem- 
bers—Rights of the genis to carry ов trade or business—Cannot be 
. affected. 

Publíc Interest Ингайор—Всарь of—Espousing cause of people 
unable to bring proceedings—Due to poverty, ignorance or lack of 
initiative. , 

The petitioners in this саве аго All Bengal Legal Husking Mill 
Owners’ Association. This association is not registered under the 
Societies Registration Act and it is unregistered and unincorporated 
society. The petitioners filed this writ application challenging the 
alleged issuance of some illegal licences In violation of the guidelines 


| ; 


'. Jasued by the respondents. Accordingly they prayed for a Mandamus 


commanding the respondents concérned to act in accordance with law 
andto grant or permit licence for husking mills in favour of the new 
‚ Applicants complying with the provisions of law. This writ petition 
has been opposed on the ground that the writ petitloners have no right 
or locus standi to maintain such writ petition. 

, Dismissing the writ petition the Court, 

‘HELD: The object of the public interest litigation is to invoke 
the jurisdiction of the writ Court for the benefit of large number of poor’ 
and distressed people who are under the vell of ignorance тй respect of 
their rights, privileges, duties and obligations under the law, In such 
а case, an y public spirited person can Invoke the jurisdiction. 

. ( Para 3 ) 

An ualücórporated assoctation has:no legal personality and so 
could not apply for judicial review in tts own name even If each member 
` of such association had standing to apply personally. Even assuming 
that itis not an unincorporated but a registered body, tn that event'it 
has to be established that such a body is competent by virtue of tts 
Constitution to file a ии application to espouse the cause öf the 
members. ( Para 5 ) 


-*с, Ог No. 1765(W ) of 1996- d 


А 


s 


» 
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li сап be held without any difficulty that the writ petlilon at the 
listance of ан association 15 noi maíntálnable where the association 
itself is not affected by any order. The member of such assoclatlon 
may be affected by common order and may have common grievance, but 
for the purpose of enforcing the rights of the members, writ petition at 
the Instance of such association їз notdnaintatnable. ( Pata 8 ) 


The Supreme Court observed that if Intervention by the. Court ts 
made at the instance of the rival trader, ім that event the exercise of 
these discretionary powers in his favour will on balance be agatnst the 
public policy. It will eliminate healthy competition in this business 
which is so essentlal to raise commercial morality; 1t will tend to 
perpetuate the appellant's monopoly of business ; and above all, tt will In 
effact, serlously injure the fundamental rights of respondents, which they 
have under Article 19(1) (8) of the Constitution, to carry on trade or 
business subject to reasonable restrictions imposed by law. ( Para 13 ) 


Accordingly, In this case, firstly, the capacity of the association did 


ol authorise such association to commence regular proceedings and 


secondly, the petitioner has no locus standi to invoke the Jurisdiction 
of this Court under Article 226 of the Constitution. ( Para 16) 
Cases referred to :— 


(1) R. v. Darlington B. C., ex p. Assoctation of Darlington Taxi 
Owners, The Times, January 21, 1994, 1994 COD 424 


(2) R. v. Tower Hamlets L. B. C., ex p. Tower Hamlets Combined 
Traders Assoctatton, 1994 COD 325 - 


(3) R. v Secretary of State for Environment, ex p Rose Theatre, 
(1990) 1 QB 504 ; 

(4) Sand Carrier's Owners’ Union v. Board of Trustees for the Port 
of Calcutta, AIR 1990 Cal 176 

(3) J M. Рева! v. Roshan Kumar, AIR 1976 SC 578 

(6) Nagar Rice and Flour Mills y. М. T Gowda; AIR 1971 SC 246 


Mr. Ashoke Banerjee ' | Kor the Petitioner 


The judgment of the Court was as follows :— 


-This writ application has been filed by All Bengal Legal 
Husking Mill Owners’ Association against the alleged issuance of some 


illegal licences in violation of the guidelines issued by the respondents, 


and also prayed for a Mandamus commanding the respondents concer- 
ned to act in acoordance with. law and to grant or permit licence for 
husking mills in favour ofthe new applicants strictly following the 
guldelines and after complying with the provisions of-the law. A prayer 
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‚ for an interím order was also made for grant of interim order of injane- 
Чоп restraining the respondents from granting any permit or licence im 
favour of ahy-new applicant ignoring the guidelines made out in this- 
behalf. { . Р 


2. Admittedly, the writ application has -been filed ne an associa- 
tion of husking mill owners. It appears tbat the said assoctation is not: 
evon registered under the Societies Registration Act, and it is unregis- 
tered and unincorporated society. 


3 In order to get relief in writ jurisdiction, the first question is 
whether the petitloner can approach the Court for intervention in the 
. natter. It is not the law thatit.is opento anyicitizen to file writ 
application for invoking public law remedies or sue fora prohlbitory 
or restrained order. The issue of whether'an applicant has sufficient 
interest in the matter to which the application relates close’ to tho Writ 
Court's jurisdiction to entertain the aplication for judicial review. 


The requirements as to locus standi can differ depending upon the 


procedure adopted in initial proceedings In India, apart from indivi- 
dual standing, statutory standing and representative action or standing , 
thereis another type of litigation which is known as public interest 
litigatlon. The object of the public interest litigation is to invoke the 
jurisdictlon ofthe Writ Court for the benefit of large number of poor 
and.distressed people who are under tbe veil of ignorance In respect of 
their riglits, privileges, duties and obligations vider the law.- In such à 
case, any public spirited:person can invoke the jurisdiction. 


4. The particular probleiik to do with a standing may arise In 
case where the applicant is the representative body. The first difficulty 
concerns the capacity'of the body to commence legal proceedings. This 
is distinct from the issue. of standing. Ог, in. other words, it has to be 
examined at the threshold whether the representative body was authori- 
sed and competent to moye the Court in this behalf. If the competency 
is established, in that evont the next question would arise whether it is 
locus siandi to move a writ application, The question of capacity or 
competency of such а body to move a writ application. 18: clearly distinot 
from the issue of standing. 


5. In (1) R. v. , Darlington B- C., ex p Assoctatlon of Darlington 
` Taxi Owners, The Times, January 21, 1994, 1994 COD 424; -and 
(2) К. v. Tower Hamlets L. B.C., ex p. Tower Hamlets Combined 
Traders Association, 1994 COD 325, it was held that an unincorporated 
association has no légal personality and so could not apply for judicial 
review in its own name even if each member of such association had 
standing to apply personally. Even assuming thatit is not an unincor- 
porated but a registered body, in that event it has to be established that 


" 
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such a body | dr competent- by virtue of its Constitution to file a writ 
application to espouse thé cause of the members. 


6. In’ (3) R. v. Secretary ‘of State for Envlrónment, exp. Rose 
` Theatre reported in (1990) 1 QB 504, considered” the competency of a 
group of appilcanta who woro seeking to establish the standing. In this 
caso, a body of individuals who because they were interested In preser- 
ving a site of historical theatrical remains from development, formed 
` в company to challenge the failure of the minister to prevent the devo- 
-lopment. The company failed inate ‘application on the merits, but the 
Court ‘carefully ‘considered the question of standing before coming to ` 
the conclusion the company did not have standing. . In this case, two 
Principles were considered and found applicable. Those are :— 


“(i) The fact that some thousands of people join together and 
assert that they have an- interest does not create an interest if the 
-individuals did not have an interest. 


; (ii) Tho fact that those ‘without ап interest incorporate them- 
selves and give the company in its memorandum power to pursue a 
E particular object does cot give the company, an interest." 


7.. It is not a case where, the petitioners are MONS thécause 
ofthe people who are directly affected by administrative action, who 
are, for reasons of. poverty, ignorance or lack of incentive incapable of 
bringing proceedings. There are other situations where ifa public 
interest body or pressure group are not ina position to bring procee- 
- dings,” nobody would be in a position to do во as no individual is 
affected to a greater extent 'and any other iüdividual, in such situations 
an appropriate body’ or if necessary an appropriate Andividual should 
be regarded by the Court having the necessary standing. 


8. The question of standing of; unincorporated bodies was con- 
sidered by me in (4) Sand Carrter’s Owners’ Union v. Board of Trustees 
for the Port of Calcutta reported in. AIR. 1990 Cal 176, where it was 
inter alia hold that unincorporated associations are not legal persons 


' , andas such, writ petitions are not maintainable at their instance. As 


association could be formed to protect the Interest of consumers, tenants 
' or other groups with the common interest büt euch group cannot move 
writ Application. No aspect of the representative law bas been changing 
more rapidly than the law governing standing and the standing barrier 
- has been substantially” ‘lowered in ‘recent years, but on the basis of the 
law relating to standing asin England or in ‘America as also in India, 

it can be held without any difficulty that the writ petition at the Instance 
of an association is not maintainable where the association itself 1s not 
affected by any order. - The member of such association may be affected 
by common order and may havo common. grievance, but for the purpose 
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of enforcing the rights of the members, writ petition at the instance of 
such association Is not maintainable, The door of the writ Court could 
be made open at the instance of persons or authorities under the afore- 
said four categories and to hold that every Tom, Dick and Harry can 
move the writ application’ would render the standing requirement 
meaningless and would introduce a procedure which ie not judicially 
recognised. 2 


9. Where certain associations claiming to be the association of 
truck owners and lorry owners filed the writ apphcation.against the 
enhancement of dock permit fee in respect of the.vebicles operating 
inside the dock area the same.was not maintainable when.no right was 
. conferred on them by any Jaw, By the enhancement the individual 
track owners or lorry owners might be affected. In law the association ` 
{в a different juristio person than that of ‘the individual ‘owner. 


10 In the instant case, there is another bar to entertain the writ 
application inasmuch as the petitioner із an association of ‘legal husking 
mil] owners and they have filed a writ application challenging the . 
validity of the grant of licence to some other persons and want to 
restrain the hands of the respondents for issuing any further licence 
without observing tho provisions of law. In this case, the principle 
laid down by the Supreme Court in the case of (5)J M. Desai y. 

Roshan Kumar 1eported in AIR 1976 SC 578, is fully applicable, 


11. In this case, it was held that in order to have locus standi to 
invoke certiorari jurisdiction, the petitioner should be an aggrieved 
person. The expression ‘aggrieved person’ denotes an clastic, and, to 
an extent, an elusive concept. Its scope and meaning depends on 
diverse, variable factors such as the content and intent of the statute 
of whioh contravention is alleged, the specific circumstances of the case, 
the nature ünd extent of the petitioner’s interest, and the nature and 
extent of the prejudice or injury suffered by him. 


12. It wad further held in this case that the rivali in the trade has 
no right to move the writ jurisdiction. In this case, the proprietor ofa 
cinema theatre holding a licence for exhibiting cinematograph , films 
hàve no legal right under the statutory provisions or under the general 
law which can be said to have been subjected to or threatened with 
injury as атыш of the grant of ‘no objection certificate’ fo the rival 
trader. 


13. . The Supreme Court in this case Jobaervád that if intervention 
by the Court is mado. at the instance of the rival trader, in that event 
the oxercise of these discretionary powers in his favour will on balance 
be against the public policy. It will eliminate hcaltby competition in 


ПИ! ' 
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this businoss which ів во essential to raise, Сан morality ; it will 


tend to perpetuate the appellant's monopoly of cinema business in the 
town ; and above all, it will in effect, seriously injure the fundamental 
rights of respondents, which they have under Article 19(1)(g) of the 
Constitution, ‘to carry оп trade: or Маш subject to “‘reasonable 
restrictions imposed by law.” d А А 


14; In.this саве, the Süpreme Court clearly observed that the 
appellant therein had not been denied or deprived of any legal right and 
that the appellant had not sustained any injury to any legally ‘protected 
interest. Roferencé was also made by the Supreme Court in this case. 
“An earlier decision of the Supreme Court in (6) Nagar Rice and Flour 
Milis v. N. T. Gowda reported -in ‘AIR 1971 SC 246, wherein it was 
held that a rice mill-owner has no locus standi to challenge under 
Article 226, the setting up of a new rice-mill by anothor-even if such 
setting up be in contravention of Section 8(3Xc) of the Rice Milling 

: Industry (Regulation) Act, 1958: because.no right vested in such an 
applicant is infringed. 


„15. The writ application filed by the petitioner comes clearly 
within the scope and ambit of the judgment of the Supreme Court in 
Nagar Rice and Flour Mill's case (supra). 

16. Acoordingly, in this case, firstly, the capacity of the associa- 

‚ tion did not authorise such association to commence regular proceedings 

and secóndly, the petitioner has no locus standi to invoke'the jurisdic- 
non of thie under Articlo 226 of the Constitution. 


Accordingly, on these preliminary grounds the writ petition is 


| _ dismissed without prejudice to the rights of the individual members, 


if any, to challenge the decision in accordance with law. ' 


2 


:S.K.G. 


‘210 Nirendra Nath Dey v. State of W. B. t 1997 (2) CEJ 


[ CRIMINAL REVISIONAL JURISDICTION ] 
Before Mr. Justice Surya Kumar Tiwarl ` 
‘ Decision: September 24, 1996 * 


Nirendra Nath Dey & Anr. ` mm Petitioner 
i ` . Versus ` ` iud l | 
. The State of West Bengal ES Opposite Party* 
^ ЕЕ ü AND: А 
Rankrisbnapur Co-operative Bank Limited uu ... Petitioner 
"S Versus- ^ i 
Nirendra Nath Dey& Anr. oye MEE Opposite Parties* 


West Bengal Co-operative Societies Act, 1983—Sections 138, 139(4), _ 
Schedule 4—Do mot apply to cheating, forgery and criminal breach of 
trust ——No repugnancy between this Act and Indian Penal Code—Prosecu- 
tion of bank offictals—Offences under Penal Code—Not ‘liable to be 
quashed. 

' General Clauses де; 1897- Sectlon 26—Offences uüder two Acts— ^ 
Liable to prosecution under either of the Acis— But not punishable twice. 


The. Chief Executive, Secretary and ‘the Assistant Seóretary of the 
Ramkrishnapur Co-operative’ Bank, -Howrah entered into criminal 
‘conspiracy and granted a loan of: Rs.4lacs to Nirendra Nath Dey 

. without having taken sufficient security. The equitable mortgage was 
illegal because ,tho petitioner No. 2 Goutam Dey waa not the full owner 
ofthe mortgaged property. The petitioners forged and manipulated 
tho minutes book of the Bank They also failed to secure a deposit of 
Rs. 50,000/- from -the debtor before sanctioning loan and dishonestly 
converted account payeo cheque to bearer cheque. On these allega-` 
tions a complaint was filed in the Court of the C.J. M., Howrah 
-which was forwarded: to: Howrah Police Station for investigation. 
Tho police registered an F.I В. and started investigation The petitio- 
ners moved two Criminal Revisions before the High Court for quashing ` 

. the proceeding: on the ground that in view: : of Section 138 of the West 
Bengal Co-operative Societies Act, 1983 any person committing. offence 

. in respect of offences mentioned in 4th Schedule of the Act is liable to 
be prosecuted only under this Act. ` 

- The Court dismissing the Criminal Revisions, , г 


HELD 3 The offences enumerated іп the 4th Schedule do noi 
cover the ‘offences of cheating, forgery and criminal breach of trust, 
Hence Section 138 of the Go-operarive Societies Act 1з not attracted in 
"this сазе. 3 ( Paraó ) 


"Cr. Rev. No. 1305 of 1996 


B 
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Sup Under Sectlon 26 of "the General Clauses Act, 1897,1f the offence 
їз punishable under two or more. enactments, the offender shall be liable 
1o be prosecuted or. punished either or any of those enaciments but shail 
‚ not be Hable to be puntshed twice for the same offence. ` ( Para9) 


. The intention of the legislature was clear when it stated Їп Sec- 
ilon 139(4) of the Co-operative Socletles Aci. "Notwithstanding anything 
‘contained in the Code of Criminal Procedure, 1973 any offence punishable 

` under. Section 403 of the Indian Penal Code, 1860 in respect of any 
movable property of a ‘Co-operative Soctety shall be cognizable” This 

‚ amending provision clearly recognises -that ап. Officer of Co-operative 
Society. сая be prosecuted for criminal misappropriation apart from the 
Offences provided in the Co-operative Act. Thus it is clear that West 
Bengal Co-operative Soctetles Act, 1983 does not repeal Indian Penal 

* Code. Since there із no répugnancy or cor flict between the provisions 
‘of the Indian Penal Code and the. Co-operative law, the ‘Investigation ts ` 

, ^oi liable to be quashed. ee E Р : ( Para 11 ) 


Case referred to :— 


(1) Soumendra Krishna v. State of West Bengal, 
d 1992 Cal Cr LJ (Cal) 148 


Mr. Milan Mukherjee and Sekhar Bose | ‚Дог the Petitioners 
| Dr. Debi Pal, Mr. S. С. ОЕП, Mrs. Chabl Roy, 


- Chandrima Bhattacharyya, Mr Debasis Roy’. ` 
and Ranjan Saha 9 ^N eua for the Opposite Parties 
Mr. R. P. Bhattacharjee and Swapan Mallick 2 ss Jor the State 


Г The judgment of the Court was ав follows  є— 


= This revisional petition along with connected revisional petiton 
has. been filed by the petitioners for quashing the Е.І. К. 


2. -Petitioner No. 1 in Cr. Rev. No. 1305 of 1996 had applied for 
loan to Ramkrishnapur Co-operative Bank, Chara Chandra Singha 
Lane, Howrah. At the relevant time, petitioner No. 1 (in connected 
саво) Samar Mukherjee was the Chairman, petitioner No. 2 Kali Kinkar 
“Banerjee was the Secretary and petitioner ‘No.3 Biswanath Banerjee was : 
Assistant Secretary of the said Bank. ---. 


3. “Оп 612. 95а „written complaint was filed in the Court of 
C.J. M., Howrah. The C. J. M, forwarded the complaint to Howrah 
Polico Station for investigation under Section 1563) Cr. P C. The 
police registered F. I. R., on 15.12 95 and started investigation. 7 


_ 4. It has been alleged in thé complaint filed on behalf of the, 
Bank, that'the Chief Executive Scoretary and the Assistant Secretary of 
- a, . "of 


5. У; 
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- the Bank entered into criminal consplracy and granted a loan of Rs.4lacs 


= 


to petitioner No. 1, іп the connected revisional case ‘i.e. Nirendra Nath 
Dey without having taken sufficient security. The equitable mortgage 
was Illegal because the petitioner №, 2 Goutam Dey was not full owner 
of the mortgaged property. Tho petitloners had forged and manipulated 
the minutes book of the Bank. They also failed to secure a deposit of 
Rs 50,000/- from the debtor before: sanctioning loan. The account 
payee cheque was dishonestly- converted into a bearer cheque and 
thereby tho petitioners had conspired to cheat the Bank and commit 
criminal breach of trust. ^ > 


5. The petitloners have prayed for quashing of the F. I. R. and 
the investigation on the ground that Section 138 of the West Bengal 
Co-operative | Societies Act, 1983, provides that any person committing 
an offence in respect of offences enumerated in-4th Schedule of the said 
act shall be Hable to be prosecuted under this act notwithstanding 
anything contained elsewhere in tho act or any other law for the time 


being in force. ~ 


6. It would suffice tosay that the offences enumerated In 4th 
Schedule do not cover the offences of cheating, forgery and criminal 
breach of trust. Hence Sec. 138 of the | Co-operative Socletios Act is not 


attracted in this case, 
7. The learned Counsel for the petitioners has also invited my ` 
attention of Section 142 of tho Act which runs thus :— 


E “Punishment for corrupt practices.—Any Officer or employee or 
member of a Co-operative Society who— 


(a) sanctions or‘ receives, as tho case may be, any benamy | 
loan, or А s 
А (b) accepts or г obtains ` or induces to accept or attempts to 
obtain from any person for himself or forany other person any 
-gratification as a motive or reward as is mentioned in Section 161 of 
the Indian Penal Code, or - 
(c) signs the minutes of any meeting of the Co-operative Society 
without attending | such meeting, oro 
(d) dishonestly . or fradulently misappropriates or otherwise 
‹ converts for his own use any property of the Co-operative Society 
entrusted to him or under his contro] or allows any other person во 
- to do. 
Shall be guilty of corrupt practices and shall be беморе with 
imprisonment for a term which shall not Бе lesa than one year but 
which may extend to two years and shall also be liablo.to fine ; 


1 


1997 (2) CLJ ] Nirendra Nath Dey v. State of W. B. 213 

Provided that the Court may for any special reason to be 

recorded in writing, impose a sentence of imprisonment of less than 
one year.” . 


8. The learned Counsel for the petitioners submit that tho 
Co-operative Socleties Act, іва complete code in itself and any viola- 
tion thereof is punishable only under the Co operative Societies Act and 
not Indian Penal Code. The learned Counsel, have also argued that the 
Co-operative Societies Act, 1983 has received the assent of precedent. 
Hence in view of Article 254(2) of- the Constitution, the provisions of 
Co-operative Societies Act of 1983 shall override the provisions of the 
Indian Ponal Code. 


9. Авішіїаг point was raised before a Division Bench of this 
Court In case of (1) Soumendra Krishna v. State of West Bengal, 1992 
Calcutta Cri. LJ (Cal ) 148, and it was held that under Section 26 of the 
General Clauses Act, 1897, if the offence ispunishable under two or 
more enactments, {һе offender shall be liable to be prosecuted or 
punished either or any of those enactments but.shall not be liable to be 
Punished twice for the same offence. | 


10. It was observed thus:—‘It is no doubt true that by 
Seotion 142 of the Act of 1983 а lesser and lenient punishment has 
been provided for the offence of corrupt practices, but this is not a 
ground to accept that an Officer, employee or member of a Co-operative 
Soclety is not liable to be prosecuted for an act or omission on his part 
if such act or omission constitutes a -punishable offence under the 
provisions of Indian Penal Code. To bar the application of the 
provisions of Indian Penal Code in respect of the Officer, employee or 
member of a Co-operative Society will lead to disastrous consequences 
and the object of Section 26 of the General Clauses Act will be entirely 
defeated.” ` ; ` 


“In our view, the offence of corrupt practices, punishable under 
the Act of 1983 is not identical in essence, import and content with 
an offence under Section 409 of the Indian Penal Code. The offence 
of corrupt practices is a new offence created by the Act of 1983 
and it does not and cannot repeal by implication or abrogate 
Section 409 of the Indiau- Penal Code. . In our view, having regard 

- to the principles laid down by the Supreme Court in the decisions 
referred to above, there can be по objection to a trial and conviction 
under Section 409 of the Indian Penal Code even if the acoused із an 
Offioer, employee or member of the Co-operative Soclety and 
governed by the Act of 1983." 

\ 


N 
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11. Itis also pertinent to note the intention 'of the legislature 
was clear when it stated in Section 139(4) of the Co-operative Societies . 
Act: “Notwithstanding anything contained in the Code of Criminal 
Procedure, 1973, any offence punishable under Section 403 of the Indian 
Ponal Code, 1860 (45 of 1860) in respect of any movable property ofa. 
Co-operative Society shall be cognizable.” This amending provision 
clearly recognises that an Officer of Co-operative Society can be prose- 
cuted for criminal misappropriation apart from the offences provided 
in Co-operative Act. Thus it is clear that the West Bengal Co-operative 
Societies Act, 1983, does not repeal Indian Penal Code. Since there is 
по repugnancy or conflict between the provisions of the Indian Penal 
Code and the Co-operative law, the investigation cannot be quashed. 


12. Alarge number of authorities have been cited by the learned 
Lawyers on^elther side. I до not propose: to discuss them, sirico 
Soumendra Krishna's case (supra), clinches‘ the issue and I am bound to 
follow the same. Я 


3 Both the petitions are, therefore, devoid. of substance and are 
dismissed., The stay stands vacated. ` 


-The petitioners, who are noted already. granted balls are "a 
МЬегіу to apply for anticipatory bail. А 
we x: ^ © ki 


S. K.G. 


~ ——— — 


[ CIVIL REVISIONAL JURISDICTION]. * 
Before Mr Justice Sudhendu Nath Mallick 
. Dooision Н Febroary 18, 1997 
Sm. Dipika Mallick & Ors. ` in Plaintiffa 
! Versus i 
Sushil Chandra Mallick ` Sia ...,Defendant* : 
Evidence Act—Section 165-- Powet of the Court to examine -any 
party—No right of cross-examination to the parties. 


Code of Civil: Procedure—Order 32 Rulé 15—Mental infirmity of 
, party— Appointment of Court guardisn —Enquiry by the Court—Examina- 
tion of the party by Court—Satisfaction of the Court that tho party is Bot 
‚ wentally infirm—Snfficlent. | 


Civil Order No. 2074 of 1993 А j 
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In a suit pending before the Munaif, 5th'Conrt, Allpore the defendant 
‘filed an application under Order 32 Rule 15: read with Section 115 of 
the Code: of Civil Procedure for holding an enquiry about the mental 
infirmity of the plaintiff-opposite party No. 4 and for appointment of à 
‘guardian to represent his Interest in the suit if on enquiry he is found 
mentallyinfürm. The Trial Court accordingly held an enquiry In course 
* Ofwhich he examined the said plaintiff/opposite party No. 4 and 
ultimately held that the sald plaintiff was not suffering from any mental 
infirmity. The Trial Court however did not allow thé Advocate for the 
defendant to cross-examine the said plaintiff. Being aggrieved by order 
of the Trial Court rejecting the petition of the defendant, Revislona! 
application was preferred. 

The Court dismissing the said Revisional application, 

HELD : It is quite clear from the provision that any party can 
cross-examine any witness so questioned by the Court but this right of 
cross-examination is not given when the Judge examines any party in 
terms of the provisions of Section 165. Evidence Act. + ( Parad) 

The learned Trial Judge after examining the plaintiff No 4 has 
come to conclude that said person is noi mentally Infirm and does noi 
require to be represented by guardian. In order to come to such a fin- 
ding the Trial Court has definitely held an enquiry as emphasized under 
Order 32 Rule 15 of the Civil Proceduré Code, ( Para 5) 

In “the present case the learned Trlal Court has come to a finding 
that the plaintiff No.4 is not mentally Infirm on the basis of the question 
put to him by the Court and answered by the person coherently and 
rationally. І " f ( Para 6 ) 


Cases referred to :— : 
; (1)>S Chattanatha Karayalar v. Valkuntarama Karayalar & Anr , 
‚ AIR 1968 Mad 346 ; i 
`2) : Ів ғе х Mukhesh Ramachandra Reddy & Ory.’s Case, i 
AIR 1958 AP'165 А 


(3) ` Balakrishnan v. Kalltyant, AIR 1957 Kerala 51 


, Mr. А. К. Basu Chowdhury and Mrs. Latika Ghosh .....; Sor the Plaintiffs 
^ Mr..Dilip Kumar Mondal $e. cT LS Jor the Defendant 


The judgment,of the Court was as follows :— | 

The instant revisional application under Section 115 of the Code of 
Civil Próoedure has been preferred by the defendant/petitioper against 
the order No.' 113 dated 23.6.93. passed by thé learned Munslf, Sth 
Court, Allpore in Title Suit No.-411 of 1978. rejecting the defendant's 
application under Order 32 Rule [5 read with Section 115 of the Code of 
Civil Procedure for holding ап enquiry about the mental infirmity of the 


D 
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i plaintiff/opposite party No; 4 and after such endal to"appoint a guar- 
dian to represent ‘his Interest in the suit 1f ^on such enquiry the said 
plaintiff No. 4 is found to be mentally infirm. 


2. It appears from. the impugned order that the ‘learned Trial 
Judge in course of holding an enquiry as proposed under Order 32 
. Rule 15 of the Civil Procedure Code regarding the alleged mental 
infirmity of the said plaintiff No. 4 examined him personally by.putting 
'certain questions. "After such examination by the Court the learned 
Trial Judge was satisfied that. the said plaintiff/opposite ‘party No 4 
gaye ‘rational answers to the questions put by the Court and as such 
was of opinion that the said plaintiff/opposite party No. 4 was not 
incapable of protecting his interest in the aforesaid suit by reason of 
alleged infirmity. "The learned Trial Judge also took note of the fact 
that there was по document to show that the said plaintiff No. 4 was 
suffering from any sort of insanity. It has also beenfound from the - 
impugned order that after the plaintiff No 4 was examined by tho 
learned Trial Judge, the Learned lawyer'for the defendant had expressed 


his intention to examine the said plaintiff. No. 4 which was refused by 
the Court. 


|: 3. Mr. Basu Chowdhury, the learned Advocate appearing | for the 
petitioner haa submitted that the Court below should have allowed'the ` 
learned Advocate appearing for the defendant to cross-examine- the 
plaintiff No. 4 to prove that ho was insane. Butl am unable to accept 
such contention. The Judge's power to put questions to a party or to 
any witness has been, provided under ‘Section 165 of the Evidence Act. 
Sectlon 165 provides, ínter alia, as follows :— 


“The Judge may, in order to discover or to obtain proper proof 
of relevant facts, ask any question he pleases, .in any form, at aby 
time, of any. witness, or of the parties, 'about any fact relevant or 
irrelevant ; and may order tbe production of any document or thing 

- and neither the parties nor their- agents sball entitled to make any 
objection to впу such question or order, nor without the leave of the” 
Court, to cross-examine any witness upon any answer given in reply 
` to any such question: \ 

Provided that the judgment ` "must be based upon facts "e 
by this Act to be relevant, and duly proved. et Е 


4. Itis quite clear from the above prowsion that any ран: сап 
cross-examine any witness so questioned by the Court but this right of 
oross-oxaminatlon is not given when the Judge. examines any party in 
terms of the above provisions of Section 165. 


5. Bethat ‘as it may, it isto bo seon whether by passing the ' 
impugned order, tho Trial Judge has acted illegally: of with material С 


Ж. 
ба 
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irregularity во ав to бесайба failure of Justice" or cause irreparable 
injury to the petitioner requiring lüterference of this Court under 
о 115 of the Civil Procedure Code The simple fact on record 

is ‘that ‘the learned Trial Judge after examining the plaintiff No. 4 
bascome.to conclude that the safd person is not mentally infirm 


- and does not require to be represented by guardian. In order to come 


toasucha finding the ‘Trial: Court has definitely held an enquiry as 
emphasized under Order 32 Rule 15 of Civil Procedure Code.. Mr. Basu 
Chowdhury has,submitted that the learned Trial Judge should have 


. Teferred the matter to a Medical Board for tho purpose of-coming to 
such finding. ‘In this connection he has referred to в decision of Madras 


High Court in (1) S. Chattanatha Karayalar v. Valkuntarama Karaya- 
lar and Anr. reported in AIR.1968 Mad 346. 


-6. Butin my opinion, the aforesaid case has no application to the 
prosent one in view of ‘the basic factual differences In that case, the 
learned Trial Court. came to в finding that the person concerned was 
deaf and mute and characterised has suffering from mental infirmity 
without taking any assistance from Medical Experts. Butin the present 


. case the learned Trial Court Нва come toa finding that the plaintiff 


No-4is not mentally infirm on the basis of the question put to him 
by the Court and answered by the person coheréntly and rationally. 


1. Mr.. - Basu Chowdhury, tlio learned Advocate appearing for 
the petitioner has also referred to! а caso (2) In re : 'Mukhesh Rama- 
chandra Reddy апа Others reported in AIR 1958 AP 165 and to a case 
їп (3) Balakrishnan v. Kalliyani reported in AIR 1957 Kerala 51. But 
these dd not help Mr. Basu: Chowdhury, the learned Мото for the 


й petitioner in support of his contention., 


`8. It, further, appears from the submission of the learned 


NO appearing for the opposite party that the present petitioner 


t 


filed angtber application’ before the Trial Court on 15.5.93 for recalling 
the impugned order’ Admittedly, tha said application for recallipg 
theimpugned ‘order was heard and rejected by the Tria! Court by- 
subsequent order No. 116 dated 26.7. 93. 


9 Mr: Basu Chowdhury, the learned Advocate has further 
contended that- ho has papers to show that the plaintiff No. 4 was a 
mentally patient and was admitted in tho mental home for treatment. 


' But.this- factual -aspect of the matter cannot be looked into by this 


Court exercising its revislonal jurisdiction. ; 


10. In view of the “above facts ‘and’ circumstances on record, I: 
do not find any reason to Interfere with the impugned order under 


- Section 115 of the Civil Procedure Code which does ‚по! appear to 


suffer from any n Init 


"y 


, 
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п. The- revisions application" | is dismissed. "No order. аз, to 
` coats. All idterlm orders 4 are vacated. : 


MEC А the suit is pending since 1978 the Trial Court is directed to 
| dispose of the suit as expeditiously’ as’ possible preferably within six ` 
months from the: date of communication of this order without giving 
. unnecessary. adjournínents to any of the parties. А copy-of this order be 
sent.to the Lower Court . below. by Special . Meatenger at the cost of the 
opposite party: and ‘such’ cost ‘be deposited within а work’ from 
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[ CRIMINAL REVISIONAL J URISDICTION 1. А ` 
а Before Mr. Justice Rabin ‘Bhattacharyya and. TA 
Е - Mr. Justice Asish Baran Mukherjee CREME А 
` , Deolslon : “August 8, 1997" З e. Ш ш 
s Ia re: : Anwar @ Answar @ Ansar. Rahaman ` t see Petitlóner* 


= _ - Code of. Criminal Procedure, 1973 Sections 161, 167(5), 173—. 
-. Accused in N. D.P S. casc— Custody for more than 90. days— Chargé-sheet 
in time—But no statement of. witmesses, and documents filed —No сте. 
sheet, in the eye of law— Accused entitled to statutory bail. ` 


„Ла а case under Narcotlo Drugs and Psychotrophlo Substances Act 
-the accused petitioner was-arrested and wasin custody for more than * 
90 days. No.doubt charge-sheet was filed in this case within 90 days 


but the atatemont of witnesses and other, documents and paperé required > : E 


° 


.tos'be appended with the charge-shoet жай not filed. In the situation E 


bail for the aocused, was prayed for on the ground that there waa, no 
"submission of charge-sheet in the eye of law, within the specified time. 


The Court granting. the bai]: to the. 'accused petitioner, 


r 


HELD : ^ This Че ;curlouá "to find ‘from’ the perusal’ of the.charge- 


sheet filed in ihe learned Court. below that nota single statement of 
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witness ‘has ‘been appended to ‘the -charge-sheet nor the same was filed - ` 


` ‚ along with thé charge-sheet in ihe learned Court. below suggesting: thereby = 
` shat there: ts- no submisston öf charge-sheet in the eye of law, ціва. 


lame слагао яав) and the time- atipulareg for. filing, the-same.1s incurable, Ў E > 


ms * А АЛ. de ét 
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| *C.R. Mz No, 2987. of 1991 `- CIE I a 
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| It is admitted on our hands that the accused person is In custody 
for more than 90 days and since there was no submission of charge-sheei 


on due compliance of law, the accused person 1з entitled to be enlarged 


on пашшогу bail. - z E Para 3) 
Mr. Debabrata Banerjee, 52 В. Chakrabort y 5 / 
and Rabin Dutta | 08 for the Petitioner 


Mr- "s. Maltra, J Ram and K. Ghosh ннн for the State 


The judgment of ФЊе`Сопгі was as follows :—: 


We asked-for tho records of the learned Court below- in connection 
with this case which is went 1n a sealed cover, The sàme is opened in 
Court today. ` 


22. Mr. Вапегјее has already canvassed in his prayer for bail when 
we were constrained to bring tho L. C. R. from the learned Court below. 
It has been urged by Mr. Banerjee while urging the prayer for bail that 
the charge-shest was not submitted in accordance with the provisions of 
law According to him, Section 173(5) demands that a charge-sheet 
when wil be submitted, must bear all the documents, namely, all 
‘documents or relative extracts on which the prosecution proposes to 
, relyother than those already sent to the Magistrate during investigation 
and the statements recorded under Section 161 of ali the persons whom 
the prosecution proposes to examine as witnesses. This is curious to 
find from the perusal of the charge-sheet filed in the learned Court below 
“that not à single statement of witness has been appended to the charge- 
sheet nor the same was filed along with the charge-sheet in the learned 
Court below suggesting thereby that tbete1s no submission of charge- 
sheet inthe eye oflaw It is a lame charge-sheet and the time stipulated 
for Mise the tame is incurable. 

z Е? Mr. Maitra has urged another point that бе Investigating 
Agency is within its power and reach to file a supplementary charge-shect, ” 
‘but we are unable to persuade ourselves to agree tosuch submission as 
‘prayer has to be made before the learned Magistrate ог the Court in 
seisin thereof to file the supplementary charge-sheet. The submission 


. of Mr. Майга, in the context, becomes casual which has no legal 


foundation. It is admitted on our-hands that the accused person ia in 
, custody for more than 90 days and slüce there was no submission of 
' charge-sheet on due compliance of Jaw; the accused person is entitled 
to be enlarged on statutory ball Accordingly, the accused person be 
admitted to bail fora sum ‘of Rs. 50,000/- (Rupees fifty thousand) with 
two suřetios of the like amount, one of whom must’be local, having 
substantial means of immovable properties within the jurisdiction, to 
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the satlafaction: of the specłal Judge, (N.D P.S. Act), Alipore, South 
-24-Parganas, on condition that while on bail, he shall report to the 
concerned Police Station thrice a week and shall not leave the jurisdic- 
tion of the Police Station, without permission, except for attending 


Court proceedings. Р 


4. It will never Бе interpreted by our order that wo have said ` 
anything ‘about the submission of the supplementary charge-shest 
which remains within the domain of the Maglstrate. He is to act in 
_ accordance with law. He is also permitted to take lila own decision 
-independent of tho order passed by ourselves relating to supplementary 
charge-sheet. The records of the Court below be transmitted forthwith, 
in a sealed cover, by special messenger by the learned Registrar, 
Appellate Side to the concerned Court. , Не із also to senda copy of 
the order.sheot to the D.C. (Narcotic), Lalbazar. 


5, It appears on perusal of the fecord that serious lapses have 
been’ committed by the Investigating Officer while submitting ‘the 
charge-sheet, although substantial materials were ‘collected in respect of 
the case. The lapses committed by the Investigating Officer in com- 
pleting the charge-sheet may. result in acquittal of the accused person. - 
In the circumstances, for the ends of Justice, we direct the Deputy 
Commissioner, , (Narcotic), to start immediately, an ‘enquiry against 
those persons who are responsible for committing serious lapses and 
to take disciplinary action in accordance with law. ^ 


“Let Plain copies of thia order, countersigned by the Assistant 
Registrar (Court), be made available to the learned Advocates for tho 
pasties. The learned Court below is to act upon it, If produced by any 
party. i | = ae s ' 
Bhattacharyya, J- | T 
` Mukherjee, J - gon 


S. K. G. 
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^" [ CIVIL APPELLATE JURISDICTION ] 
. Before Mr. Justice Gitesh Ranjan Bhattacharjee and 
Ro "Mr. Justice Devendra Kumar Jain 
E . . Decision: October.14, 1996 , 
. ^. Union of India & Ors.- _ б ` | ee Appellants 
К Versus vx ; 
; Gangadharam Mohandas & Anr. Коз a Чаа Respondents* . 
' Constitution of India—Article 14—Auction of shops for vending 
'liduors—Anthority not to be arbitrary —Review of the previous auction— 
Cancellation after due consideration —Not arbitrary. 
> Andaman Excise Rules, 1934—Rule 9 Clause 6(n)—Terms and 
condition of anction—Cancellation of auction before intimation of accep- 
tance— Not illegal. | k 
Contract Act—Section 4—Contract—Eaforceable—Offer-communi- 
- eation.acceptmmco. . ‘ Ж: ' 
` + Legitimate Expectation —Auction cancelled after due consideration 
—Cogéut'gronnds—No scope for such expectation Е 
`° ,On'7th February, 1996. the Deputy- Commissioner at Port Blair, 
Andaman published' an auction notice notifying that the right to vend 
beer, wines and other foreign liquor in the shops at 13 specified locations 
at different places mentioned therein for the period from 1st April, 1996 
` to 31st March, 1997 shall be auctioned. Auction was held as Per the pub- 
lication of auction notice and the respondent became the highest bidder. 
Aa per the terms of the auction notice the respondent deposited a sum of 


. Rs. 1,54,60,000/-. Thereafter on 15th March,’ 1996 the respondent 
went to tho office: of tho Deputy Codimlssloner at Port Blair where he 


wads arrested by polico pursuant to a warrant of arrest issued by the 
Chief Judiclal Magistrate, Nagpur in connection with the F.I.R. lodged 
, at Nagpur being crimo case no. 53/96.. In course of time the Deputy 


. Commissioner, Andaman issued order regarding cancellation of the 
entire auction” proceeding aed also issued a fresh auction notice. 


Being aggrieved by this order the writ petitioner filed a writ petition 
for quashing the said order and for direction to allow him to run the 
business on tho basis of the auction held earlier in which ho was the 
, highest bidder. - The writ petition being allowed by the Trial Court, 
' the Union of India: and the authorities of the Andaman Administration 
_ preferred appeal, ] 2 
Tho Court, allowing the appeal and'consequently dismissing the 
writ petition,- xA L^ EP ы resi ; 
HELD:, The -Clause 6 (1) of the terms.and conditions subject to 
which bids -ware Invited and' subject to which the agreement was made 
with G.' Mohandas ( petittoner-respondent ) for 1995-96 and the 


*F. М.А. T. No. 2118 of 1996 & F. M. A. T. No. 2119 of 1996 
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Clause 2(g) of the license granted to him for the year 1995-96, in express 
terms required the auction purchaser (licensee) to furnish to the Deputy 
Commisstoner monthly statements of imports, sale and stock position 
by the 5th of the succeeding calender month. Since G. Mohandas was the 
licensee for the year 1995-96, if was therefore incumbent upon him in 
view of the terms and conditions of the agreement and the license lasued 
for the sald year to regularly submit monthly statements of imports, 
adle and stock position to the office ofthe Depiiy Commisslorer by the 
Sth of the succeeding month. А ( Para 10) i 
Condition 2/1) of the license granted to G. ‘Mohandas for the year _ 
1995-96 stlpulated that the license would be lable to be revoked in case 
of persistent or-serlous violation of the terms of the contract of sale or 
violation of law. (Paral0) > 
Such cancellation of the auction was based not only on the ground 
of pending criminal investigation against G. Mohandas bus also on the 
further. ground of detected discripancies as mentioned. in Annexures A 
and C to the administration! s letter dated 29.3.96 and which discripancies 
could not, in the opinion of the administration, be satisfactorily explatned 
by G. Mohandas. Therefore the factual, matrix was also not the same 
when the impugned order dated 15 4.96 was passed as it was when the, 
learned Judge considered ihe matter involved in C. O. No. 26(W) of 1996. 
Consequently when the matters for. consideration were altogether differents 


~ one being against deprivation of existing right under a continuing license . 


and the other belng cancellation of auction for the succeeding year when no 
right under any license for that year had yet accrued in favour of any one 
—and when the faciual matrix was also not-the same in the two situations 
by reason of the discripancles subsequently detected, there cannot be any 


question of res judicata. ( Para 12) 


Clause бл) of the terms and conditions of the auciion ‘clearly 
stipulates that acceptance of 50% of bid money on the date of bidding | 
will not be construed as acceptance of the bid. The bid was an offer 
under the Indian Contract Асі, 1872. Such offer does not give'any. 
contractual right. In order to give any contractual right the offer has” 
to-be | accepied by the other side and such acceptance has to be communt- 
cated to the person making the offer. Under Section 4 of the Indian ` 


' Contract. Act the communication of acceptance is complete, as against 
_ the proposer, when it is put in a course of transmisston to him so as to 


- 


be out of the power of. the acceptor, and as against the acceptor, when 
such communication comes to ‘the knowledge of the proposer The 
decision to accept the offer was never communicated to ©. Mohandas 
and was virtually revoked by the subsequent order of the Lt. Governor 
dated 25.3.96 and the impugned order dated 15.4.96. Therefore there 


- was no enforceable agreement ‹ ог сотгас1. between the partes in the 


maiter. 4 Para 16). 


` 
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Law із now well settled that State action even [n respect of matters 
relating to auction must not ba arbitrary or offenstvely discriminatory, 
In other words must not be violative of Article 14. There {з no denying 
the fact that an administrative dectston can be reviewed by the adminis- 
trative authority if the situation so ‘demands, Of course, such review 
mustnot be for whimsical or arbitrary reasons In the present case can 
Чи Бе said that the review of the earlier decision was made on whimsical 
or arbitrary reasons? In our considered view,. definitely it cannot be 
sald so. ( Para 17 ) 


The ultimate decision taken by the administration to cancel the 
auction proceeding itself in the background of the facts and circumstances 
obtatning im the matter, far from being arbitrary or discriminatory, is 
rather a very reasonable course adopted by the administration byway of 
reviewing {ts earlier decision to accept the bid before the said decision 
was communicated to G. Mohandas or was put to effect in any way. 
| | ( Para 18 ) 


In respect of Government contracts and tenders while the decision 
and action of the State must be in consonance with Article 14, tt is only 
the decision making. process and not the merits of the decision itself 
which is amenable to judicial review and the Court does not sit as 
“appellate Court while exercising the power of judictal review. 

s: | р ( Рага 19 ) 

If G. Mohandas as the highest bidder had any legitimate ex pecta- 
tlon thas his case would be considered. by the administration with due 
regard to hls legitimate expectation in the matter, we cannot say that 
the same was ignored by the administration in- taking their impugned 
decision. That G. Mohandas was the highest bidder and was entitled 
to contract in normal circumstances was all through in the consideration 
of ihe administration. as, reflected in the tmpugned order and also tn tke 
relevant notes but they thought it fit to cancel the auction Proceeding 
itself. The contention of the learned Advocate for G. Mohandas, on the 
score of iegltimate expectation із therefore of no avail tn this case, 

( Para 20) 

Having regard to all the facts and circumstances we are of the 
opinion that this was not at all a ДИ case for the interference of the 
writ Court as the impugned action of the administration cannot by any 
means be sald to be arbitrary, discriminatory, unfalr, Irrational or 
illegal so as to mark such action азап infringement of Article 14 or 
otherwise bad tn law. ‘ Е ( Раға 22) 
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‚ The judgment of the Court was as follows :— . | 
Bhattacharjee, J.1  Thisisan appeal being F;M.A.T. No. 2119/96 
directed against tho, order dated 24.6.1996 passed by B. P. Banerjee, ).' 
in C. О. No, 9850(W) of 1996, by which the learned trial Judge allowed 
the wrlt application filed by the respondent herein (G. Mohandas) and. 
cancelled the impugned order dated the 15th April, 1996 by which the . 
auction in question was cancelled and also directed the respondents who 
aro appellante herein to take steps pursuant to the order passed by the 
Lieutenant Governor, Andaman and Nicobar Islands dated the 12th. . 
March, 1996 within a specified perlod. ' : 


2. On the 7th, February, 1996 the Deputy Commissioner at Port. 
Blair, Andaman published an auction notice notifying that the right to 
vend beer, wines and other foreign liquor including Indian made 
Forelgn Liquor (IMFL) in the shops at 13 specified locations at different. 
places as mentioned therein for the period from the ist April, 1996 to 
31st March, 1997 would be sold by auction in one lot asa sing!e 
auction to be held ‘on 22.2 1996 at the Conference Hall of the Deputy ~ 
Commissioner’s Office at Port Blair. It was mentioned in the said 
auction notice that the Presiding Officer reserved the right to accept ог. 
reject the highest bid without any reason (Annexure-F to the writ 
petition). The terms and conditions subject to which bids wore invited 
at the sald auction'and the license would be granted, were referred to 
in that notice. It was mentioned in the terms and conditions that a р 
license would be issued under Rule 9 of the Andaman Excise Rules,” 
1934 in accordance with the contract of sale. Clause 6(п) of the terms- 
and conditions provides inter alia that tho, highest bidder shall deposit 
50% of the bid money minus Rs. 75,00,000/- of earnest money already 
deposited by him on the fall’of the hammer. and the remaining bid 
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money ‘would be deposited by him іп five equal monthly instalments 

on or before 10th of every month starting with April 1996, failing which 

interest would be changed at the Bank's rate. It was also mentioned 

. therein that acceptance of 50% of the bid: money on the date of bid 
would not however be construed as acceptance of the bid. In 
Clause 6(8) it was mentioned that the successful bidder would enter into 

_ an agreement. with the licensing authority to bind bimself to the terms 
and conditions oft the auction. 


t- 3. After. the’ publication of “the. aforesuid auction notice- one 
Krishna Rao filed a writ petition being C О. No 12(W) of 1996 against 
the Deputy Commissioner and Others raising grievance against the 
-singla lot of- auction for all the 13shops: By order dated the 19th 
‘November, 1996" in the sald C.O No. 12(W) of 1996, N. K. Mitra, J. 
directed the matter to come upin the list for hearing on 29th February, 
1996 and also recorded that in the meantime, if any auction took place 
that.would abide by the result ofthe writ petition. In that writ petition . 
the respondent herein was also added as a respondent., Auction was 
‚ held, as per the publication of auction notice, on 22nd February, 1996. 

The respondent herein offered bid in that auction and he was the highest 

bidder, his bid amount being Ra. 3,09,20,000/-. As per the terms of the 

Auction notice the respendent herela, who is the writ petitioner tn the 
"writ case from which this sppeal arises, then deposited a sum of 

Rs. 1.54,60,000/. on the spot. The respondent herein was thereafter 

awaiting invitation from the Deputy Commissioner. for entering into an 

agreement for vending liquor for tho year 1996-1997 as the successful 
bidder ia the auction and for grant of necessary license for the said 
vear. “On 15th March, 1996 he had been to the office of the Deputy 
“Commissioner at Port Blair ‘and there he was arrested by the police 
s pursuant to a warrant of arrest issued by the Chief Judicial Magistrate, 

"Nagpur in connection. with one F I. R. lodged at Nagpur, being crime 

No. 53/96, at the instance of the State Excise (Departmental Flying 

Squad), Nagpur Division, Nagpur. Certain Excise Officers from 

‘Nagpur were ‘also present when the petitioner was arrested on 15th 

March, 1996 іп thé office of the Deputy Commissioner at Port Blair 

On that very day he was produced before the Chief Judicial Magistrate, 

-Port Blair who ordered ‘for his production before the Chief Judicial 

‘Magistrate at Nagpur and on 16th. March, 1996 ће wnt petitioner was 
taken away from Port -Blair, and was ultimately produced before the 

Chief Judicia! Magistrate, Nagpur on 18th ‘March, 1996 ın connection 

with the said crime case no 53/96 and he’ was granted ad-interim bail 

on condition that he would not leave Nagpur for a period of 10 days 
, and,would make himself avallable at Nagpur for the purpose of interro- 
gation by the ‘Investigating Officer. In course of time the Deputy 


ye d | 


by 


226 Unlon of India v. Gangadharan M ohandas ЙІ 1997 (2)CLJ ` 


. Commissioner, Andaman issued order No. 336 dated-the 15th April, 
1996 regarding cancellation of the entire auction proceedings held on 
22nd February, 1996 and also issued on.the same date a public notice 
being No. 7-143/LS/95/1289 for the Information of all concerned that 
the auction held on 22.2 1996 stood cancelled due to administrative 
reasons (vide annexures-JJ. to the writ petition). Being aggrieved. bythe , 
'said order No 336 and the said public notice, both dated the 15th April, 
1996 the writ petitioner G Mohandas filed the writ petition, giving rise’ 
to the present appeal, for quashing the same and for direction upon the 
‘respondent authorities to allow the writ petitioner to run the business 
of vending IMFL at Andaman and Nicobar Islands on the basis of the 
auction held on 22nd February, 1996 and to take steps for execution of 
agreement іп terms of the said auction. As already mentioned, tho 
learned trial Judge by the impugned order dated the 24th June, 1996 
allowed the writ petition quashing the said order and public notice, - 
both dated the 15th March, 1996 and virtually directed the respondents 
to enter into an agreement with thé writ petitioner onthe basis of 
auction held on the 22nd February, 1996. Being aggrieved by tbe said 
order the appellants who are the Union of India and the authorities of 
the’ Andaman. Administration have preferred the present appeal 
Apart from the incidents described above- a lot of events, having 
bearing on the question involved in the matter, took place in the months - 
of February and March 1996 and ‘even thereafter which also.we will 
have to take*stook for appreciating the turn of events- leading the 
matter to the position whore ultimately it found itselfto Ье. ' 


4 While the matters rélating to the auction and the processes 
connected therewith were proceeding in the normal course of things, 
certain cvents were developing elsewhere in a different arena in February- 
March 1996. The- Divisional Deputy Commissioner of State Excise, 
~Nagpur sent а fax message together with xerox coples of five import 

. permits bearing-Nos. 4299 to 4303 purportingly issued from the office 
* of фе Deputy Commissioner, Andaman in the name of G. Mohandas 
andın that fax messagethe Andaman administration was requested 
to ascertain the genuineness of the said permits and the revalidation. 
entries thereon. Since the said fax “message was notin the officia! 
letter pad, the Office of the Deputy Commissioner, Andaman advised 
the Nagpur authorities to send the concerned message on their official 
lotter pad through the collector of Nagpur. Subsequently, after cross- 2 
"checking of records the Office-of the Deputy Commissioner came to the 
conclusion that the said permits were all fake-and fake forms were 
used, fake despatch numbers had been incorporated and the signatures 
of Deputy Commissioner and the dealing assistant were forged - This 
was also communicated to the State Excise Authorities at Nagpur by. | 


1997 96 сіл]: * Union of India y. Gangadharan ‘Mohandas 227 
E message on or abont 25: 2 96. Sri, B:.S. Talang, Inspector of ‘State 
Excise, Nagpur informed the Andaman administration by letter 
. dated 27296 that 3,250 boxes of IMFL items - against fake import 
permits: ‘while’ being sent to the G. Mohandas, had been seized by them 
and crime no 53/#6 under the Bombay Prohibition Act, 1949 had been 
duly reglatered It may be mentioned here; that -the said crime 
no. 53/96 was registered on 23 2.96 at Nagpur implicating cne Acchelal, 
one B.S, Pawlya who are Officers ‘of the'Kedia Castle Dellon Indus- 
trie Ltd ‚. G. Mohandas and Others Involvement of Excise Officer 
--wasalso suspected.’ 1 will appear thatthe said crime case was regis- 
‘tered by lodging ЕЛЕК. with police under the Bombay Prohibition Act, 
1949 as it was detected that huge quantity of 1MFL worth about 
Rs. 65,00,000/- was beiüg.taken in ‘five trucks under the fake import 
"permits in the-name of G. Mobündas purporting to have been” granted 
by the Audaman administration. The revalidation of 'the permita wero 
< also found to. be fake The Inspector of State Excise, Nagpur, B.S. 
Talang addressed: a ‘letter dated the 27th February, 1996 to G Mohandas 
informing about the, seizure of IMFL items being exported to bim 
(G.Mobandas) by Kedia Castle Dellon Industries Ltd., Kedia Nagar, 
i  Kuinhari, Dist. Durg, Madhya Pradesh and registration of crime 
` no 53/96 under the provisions of the Bombay Prohibition Act, 1949. 
Io that letter G Mohandas was requested to appear before the Inspec- 
' "tor of State Excise, Nagpur along’ with: necessary documents of previous 
import from Kedia Castle Dellon Industries Ltd. which company was 
exporting the seized IMFL items. , It was also mentioned inthe said 
~lottèr of the said Inspector of State Excise that the presence of G. 
Mohandas was.required as an accused person in the said crime 
no' 53/96 That letter -was served on Sr1 Gangadharan, the power-of- 
attorney-holder.of-G. Mohandas at'Port Blair by Andaman administra- 
Сор. · Tho Divisional Deputy Commissioner of State Excise, Nagpur 
by hia letter dated 28296 informed the Andaman administration that 
` опе В 8 Puwiya, - Deputy General Manager, Bangalore and one 
Acchel i] Maji, Supervisor of Kumhari ‘liquor. manufacturing unit of 
Kedia Castlo Dallon Industriés Ltd had been arrested at Nagpur and 
orime no. 53/96 had been registered against them and others. belng 
.Kedia Castle Dellon Industries: Ltd., thé Chairman of the, Company 
‚апд Others, Ramgopal Sharma (Vico President), Anand Mishra (General 
. Manager), G M Rao (Production Manager), Sumit Modak (Sales 
` Manager) and G. Mohandas. Attested copies of certain documents 
were also forwarded, to, the Andaman administration such as statement 
dated 222.96 of.Sri Puwiya, Permit Sales Register, Andaman and 
Nicobar Islands maintained in the office of Kedia Castle Dellon 
Industries Ltd. at Bangalore. etc. mas on examination ofthe said 


9: P A ait : u^ 


ЕА 


228 | Unlon of India v. баана Mohandas [ 1997:(2) cL 


register and the- despatch: register maintained in the District Office: at 
Port Blair, it was detected again by the Andaman administration that 
import permits bearing Nos 4274 to 4303 dated 14 9.95 (30 In 'number) 


Were fake and forged Thereafter, -as те have seen, two Officers of the 2 


State Excise, Nagpur .came to Port Blair with, warrant of arrest issued ` 
„against G Mohandas by the Chief Judicial Magistrate, Nagpur “and 


‚ Ө Mohandas was accordingly ‘arrested on 15,3.96 at the Officer of the ` 


"Deputy Commissioner, Port Blair and was. then’ produced "before the 
- "Chlef Judicial Magistrato, Port Blair and was ultimately transported Ааа; 
produced before the Chief Judicial Magistrate, Nagpur. 


5. On tho. other hand, а as wo havé | ‘seen the aüction matter was 
proceeding in its own ‘way “and 9. Mohandas ‘on 22. 2 ‚ 96 ‹ offered the 
highest bid in the’ auction and also míade* the" necessary deposit, and 
. theréafter the same was “belig, considered "separately ‘regerding the 
* question of finally accepting ‘the bid and. of finalising ‘the matter. In that 
‘connection the ‘effect of ‘the pendency i of the said С.О. No. DW) of 1996 
“and ‘the interim. "order `раввба therein’ was also being ‘considered ‘by the 
“Andaman administration. The opinion" ‘of the ачаг Secretary, 

ndaman’waa 'ülao obtained'in ‘the “matter. “Ол 11: 396 tbe Secretary 
(Excise), Andaman in his note observed that the D. C , Andaman ‘might 
"enter intó an agrément with the successful bidder of the liquor auction 
-and issue a Jicense to the sald successful bidder for vending IMFL in tbe 
‘Union Territory’ for the year 1996-97 after’ ‘Incorporating а condition” tbat 
the agreement thus àntered into and the license’ thus jsruéd would be 
subject to the outcome of the'said ‘writ ‘petition. He also proposed an 
alternative Course of action to réquest the High Court to clarify as to 
"whether the’ administration could -enter into an agreement with the 


successful bidder of’ the liquor’ auction and'issue license to'the вай _” 


bidder during the pendency ‘of the writ petition The ‘file was “then 
placed before the Clilef Secretary, Narendra Prasad who endorsed: the 
view of the Secretary (Excise) on 11396 and thereafter the file' was 
.placed before the Lieutenant Governor of Andaman and Nicobar Islande. 
"The Lieutenant Governor on 12 3.96 observed that if they did not 
‘confirm the auotlon,then the contractor would not get time to bring the 
materials from tne main land before 1st April. which could also lead to 
another ligation and that the Government Pleader who‘appeared 
before the Court in the case also said that the’ Court had not stopped 
,the Authority from taking follow up action In the meantime. Accor- 
` dingly the Governor on 12 3.96 approved the proposal of the Secretary — 
(Excise) for formal acceptance, of the highest bid of G. Mohandas and — 
for entering Into'an agreement with him and also for granting him hcense 
to vend IMFL subject to the decision inthe writ petition which was-then 
pending. The learned trial Judge has in bis impugned judgment noted 


А 
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these facts. - However, after the order of the Lieutenant Governor the 


Е е s Was placed ~ before ` ilie Chief Secretary who signed the same and 


thereafter “a “note, Was ‘given that since the file was belonging to the 
District-Office the tame. might therefore be.markcd to the D. C., Anda- 
Man for taking necessary action.as:por, order of the Lieutenant.Governor. 
, This fact that tbe L Lieutenant Governor оп. 12.3, .96 directed the adminis- 

-tration to accept the bid of G. Mohandas.and enter into ап agreement 
with him and álso to.1ssue license in bis favour for 1996-97 as the success- 


. Tul bidder, was:not.stated in the affidavit in-opposition. filed in the, writ 


proceeding’ out of which the present „appeal arises, but.the learned trial . 
Judge,came to know of this fact during the bearing of the writ petition , 
when ths concerned file was. produced by the administration for perusal 
ofthe Court. The learned .trial. Judge, is .of the; view that since the 
Licutenant ‘Governor-on 12.3.96. directed the Officers .of the administra- 
-ionin the flle to accept-the bid and enter into agreement regarding 
vending of IMFL eto. with:G. Mohandas for. the year 1996-97 and‘also 
to Issue license to him accordingly, | it was incumbent upon the Officers of 


the administration to carry out the direction, but .instead of doing that 


the administration by . the impugned order.dated 15 4 96 improperly 
cancelled the entire auction proceeding. thereby frustrating the order of 
the Lieutenant Governor dated 12.3.96. The.learned Judge also found 
fault with the Officers of the administration including the Chief Secretary 
and characterised their conduct in the matter as. fraudulent and subver- 
-alve of good: administration, and liberally. used. hareh epithets in respect 


- of them which-1n our. opinlon were not really warranted. Itis to be 


mentioned here that Sri V. Purushottam, the Lieutenant Governor who 
directed in the file on 12.3 96° for .gremt-of. license for 1996-97 to 
G. Mohandas, vacated the office. thereafter and Sm, R. Вајраусе who 
was the Licutepant Governor of Pandicherry took additional charge as 
‘the Lieutenant "Governor .of Andaman and Nicobar Islands. The new 
Lieutenant’ Governor. on 25,3.96 - accepted ‘the. proposal of the Chief 
Secretary in the file to’ ínter alia cancel the тезш! of the auction held 
on 22.2.96 and: this direction’ for cancellation of the. result of auction 


. was reflected “in tho impugned order of the .Deputy Commissioner 


dated 15 4.96 ^ "by: which ‘the auction- proceeding was.cancelled. The 
learned trial Judge was very caustic in his remarks about the Officers of 
{һө , Andaman Administration’ “including ‘the Chief Secretary. The 


- learned Judge was of the view that the concerned ‘Officers including the 


Chief Secretary obtained the order of cancéllation of the auction procee: 


- ding from the new-Lleutenant "Governor on 25.3.96 by exercising fraud 


" and by suppressing the, fact from hor that the earlier Ligutenant Gover- 


nor had already finalised tho matter on 12,3 96 by directing that the 
‘bid be , accepted and agreement for vending IMFL etc. be entered 
Ж G. Mohandas. as successful bidder and a licenso for 1996-97 be 


M 
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issued in hisfavout accordingly. Of the lengthy and repetitive invectives 
recorded by the learned Judge the following is a randomullustration :— 


- 7 % - 
“The most surprising part of it was that the said Narendra - 
Prasad, Chief Secretary, suppreseing the fact that earlier L. G by his 
order dated 12.3.96 accepted the bid and directed the Department to 
enter into an agreement of which Narendr& Prasad was a party and 
placed a proposal before Sm. Rajendra Bajpayeee, the L G , who 
was іп dual charge of Pandicherry and Andaman ‘and In the note a 
proposal was given for cancellation of the ‘auction held ор 22.2.96 : 
ав also to black list the petitioner and Sm-Bajpayee approved the 
proposal given by the Chief Secretary. It is clear that the Chief Secre- 
tary 1з guilty of suppression of the order passed earlier by the earlier 
1. G. and by misrepresentation and playing trick obtained approval · 
{тош the new L. G. as designed by them Itis a.clear case whether 
- Sm. Bajpayeo the new L G. who was in dual charge had acted on the 
.Machination- motive of the Officers who are all subordinates to the 
LG.* + * ж * * * » * Jn this case before notes placed 
‘before Sm. Bajpayee tho new L. G was kept in dark that the earller 
L. G. has considered the matter looking into all pros and cons ard 
passed the order which is а speaking order in his own hand-writing. 
The earlier L. G. had not simply agreed and/or’ disagreed but he has 
, - considered the note given by the Chief Secretary onthe basis of the , 
-facts as revealed from the file and on the basis whereof he passed the ^ 
order. This order was not made known to the new L. G. and it isa 
case where a clear fraud was practised upon, the now L. G. It is 
urithinkable that the Chief Secretary could be a party to a machina- 
tious and ultra vires motivo contrary to the fina) decision taken by the 
earlier L G.` Itis a clear case where the Bureaucrats started playing 
а sinister game after departure: of the earlier L.G.maycomeand _ 
L G. may go but the order passed by tho L О. remains which is.bin- 
ding on all his subordinates and it is their duty to carry it out Unfor- 
tunately, in this case, the order of the L. С. dated 12 3 96 was kept 
. under the shoos of the Bureaucrats showing disrespect to the order 
passed by the earlier L, G. It is a clear саке of gross misconduct on ' 
the part of the Chief Secretary and Law Officers subordinate to him ~ 
in dealing with the matter, in the manner indicated above. Thisis a 
subversive for a good administration at least it le. expected. from 
LA S. Officers that they should act fairly reasonably and maintain 
discipline.. *:* ж *-* *. ж * It is outside the scope of the writ 
jurisdiction to take. action against these Officers -but itis for the 
L.G or the appropriate authority to initiate proceedings against 
these Officers who bad played a sinister game and who had shown 
highest disrespect and disregard to the ofderof the L.G and with i 
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the change of L.G. the colour of these Officers also changed and 
they started moving in the matter to nullify the order passed by the 
` G which they are not competent todo so. The order passed by 
L G. could not be allowed to be thrown into the waste paper busket 
or keep it under the shoos of the bureaucrats which has exactly ‘been 
done in this case.” 


6. Тһе learned trial Judge observed in the impugned judgment 
that it appeared that the then Lieutenant Governor V, Purushottam had 
. resigned after March 22, 1996 and after his departure from the island 
“а game was started by the bureaucrats’. We would now examine how 
far the learned trial Judge was justified in observing.that the bureaucrats 
including the Chief Secretary obtained on 25.3.96 the order of cancella- 
tion of the result of auction held on 22 2.96 from the new Lieutenant 
Governor by concealing the fact that the matter had ‘already been 
finalised by the earlier Lieutenant Governor on i2 3.96 in the file for 
entering into an agreoment with G. Mohandas. 


7. There ів no doubt that the outgoing Lieutenant Governor 
‘immediately before he relinquished the office of the Lieutenant Governor 
directed in the office note on 12 3.96 for accepting the bid as also for 
entering into an agreement for the year 1996-97 with О. Mohandas and 
for issuing license accordingly. The question is whether this fact was 
concealed to the new Lieutenant Governor by the bureaucrats including 
the Chief Secretary. The file that went to the new Lieutenant Governor 
‘contained a note of the Assistant Commissioner (HQ) dated 22.3.96 
which ів Annoxure-I to the stay application. At the very beginning of 
that note reference was made by the said Assistant Commissioner (HQ) 
to the ‘notes of the Secretary (Excise) from paras 49-n to 51-n on pre- 
page and notes of the Hon'ble Lieutenant Governor at para 53-n of 
“pre-page’. In this context he also attracted attention to the enclosed lin- 
ked file It may bo mentioned here that the para 49-n to para 51-n and 
рага 53-n as referred to therein are the office notes and the note of the 
earlier Lieutenant. Governor whereby he approved the proposal for 
accepting the bid of G. Mohandas as also for entering into agreement 
with G. Mohandas and for granting license to him for 1996-97 When 
the Assistant Commissloner (HQ) at the very beginning of his note 
clearly and expressly referred to the flle and the'note regarding approval 
of the earlier Lieutenant Governor for entering into an agreement with 
G. Mohandas for 1996 97, there cannot be any question of suppression 
of, that fact. Far from suppressing the approval and order of the 
earlier Lieutenant Governor, pointed attention was rather drawn to 
the same by the Assistant Commissioner (HQ) atthe very beginning of 
his note dated 22.3.96 and even the linked file containing the notes In 
that connection and the order of the earlier Lieutenant Governor was 


м 
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also enclosed with the office note dated 22.3 96. We wonder, how 
therefore, there can be а charge of suppression of the order of tbe 


- earller Lieutenant Governor. 


8.. Inthe said‘ note dated 22396tbe Assistant Commissioner 
( HQ ) recorded about the messages and communications received. 
from the, State Excise Department, Nagpur and ‘how in view’ of 
such massages and intimation it wasfound on varification ofthe office 
records at Andaman that a large number of import permits (5--3€—35) , 
purporting to have.been issued by the Andaman administration and the 
purported revalidation of some permits, -all purportingly standing in 
the name of G. Mohandas, were fake and forged and even the 
signatures of the Deputy Commissioner and the dealing assistant were 
forged. In the said note the Assistant Commissioner (HQ) also recorded 
that the State Excise, Nagpur informed Ancaman administration about 
the lodging of crime case по. 53/96 at Nagpur under the Bombay 
Prohibition Act, 1949 against a number of persons including G. Mohan-, 
das for export of IMFL by the’ manufacturer Kedia Castle Dellon 
Industries Ltd under fake permits. It was also mentioned in the said 
note inter айа that a nori-bailable warrant was isrued by the CJM, 
Nagpur to the Superintendent of Police, Port Blair for arréating 
G. Mobandas and the said warrant was executed and Mohandas was 
arrested оп 15 3.96 and that S P. Mooley, the Sub-Inspector, State 
Exoise (Nagpur) requested the D C, Andaman to seize all relevant 
records of fake permis and seal IMFL stocks in various shops 
and godowns of G. Mohandas, and further that prior to this. 
requisition the Andaman administration bad given an opportunity 


‘to G. Mohandas to furnish all. pending monthly stock state- 


ments, monthly volume of sales and the advice notes accompanying 
all consignments brought against tbe import permits to the“ office 
of the Deputy Commissioner, Port Blair by 5 p. m. on 153 96 but 
G. Mohandas failed to submit the required statements. It is also 
recorded In the said note that in view of the letter of Sri S. P. Mooley. 
Sub-Inspector (State Excise, Nagpur) to D C., Andaman end In view 
of the persistent evasion of Sri Mohandas to submit relevant records 


‚ and documents D. C., Andaman. authorised vartous Officers to seize al! 


relevant records-and documents and seal all his shops and godowns until 
production of required records and documents to facilitate physical stock 
varification of His ‘business premises. It may be recalled that inthe 
year 1995 96 the license was granted to this very G Mobandas as he 
was the highest bidder for that year. Asa matter of fact even in 
1994.95 as well аз ‘for broken period in 1993.94 G. Mohandas was 
granted license. The fake and forged permite by reason of which the 
flmo case по. 53/96 was started against G. Mohandas and Others 


‹ 


, 
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, Telated to the year, 1995.96 for which Mohandas was granted license. 


In the said note of the Assistant Commissioner dated 22.3.96 reference 
was made to the compliance “report in respect of seizure of documents 
and sealing of shops and godowns of Mohandas. Itis also mentioned 
in that note that-notice was given to С. Mohandas on 16.3 96 directing 
him to produce all relevant records and documents by 5.p.m on 
20.3.96, but the requisite information was not furnished by G Moben- 

-das before. the stipulated deadline. Accordingly the Assistant Commi- 


‚ ssioner (HQ) in his said note dated 22 3 96,recorded a proposal that tho . 


license of G Mohandas for the year 1995-96 should be cancelled forth- 
with and he. should be black listed from participation іп all future 
anctlons. It was also proposed In the said note that the auction for the 


‚ year 1996 97 in which G. Mohandas was the bighest bidder might be 


cancelled as he had committed clear and comprehensive breach of Jicense 
~conditiors during tbe current year, that 1s, 1995-96. This note was also 
-endorsed by the Deputy Commisstoner on 22 3 96 and the file then went 
о the Excise Secretary who referred to the said note and recorded on 
that very date that G. Mohandas had failed to comply with the ordera 
of the Deputy Commissioner to furnish all pending monthly stock 
statements, monthly volume of sales even thongh he was given adequate 
notice to do so by. the Deputy Commissioner and he had violated tho 
terms,and conditions of the lícense issued to him. He also referred in 
- that connection to, Clause 2(g) of the terms and conditions of the license 


* which ‘required submission of monthly statements of import, sales and 


stock position He also referred to Clause 2(L) of the terme and 
“conditions "which provides tbat the licence issued to an auction purchaser 
shall be liable to be revoked in case of persistent and serious violation 
of the terms of the contract of the sale or violation of law. Не also 
recorded „that іє, „appeared from, the concerned note of the Assistant 
‘Commissioner, (HQ)/D. C. that prima facte ithe licencee G. Mohandas 
had - used fake import permits ‘and a " criminal case had been 
‘registered against him under the. Bombay Prohibition Act, 1949 and 
3,250 boxes of [МЕ]. items against fake import permits were seized 
`by the Excise Authorities in Nagpur and the licences G. Mohandas was 
arrested.in connection with crime no, 53/96 on 15 3 96 on the basis of 
non-bailable warrant апей by the C. J. M, Nagpur and there were 
therefore strong grounds to believe that С Mobandas was Involved in 
serious violation oflaw Аз such it was recommended by tho Bxciso 
Secretary also that the license issued to О Mobandas for the year 
1995 96 might be revoked forthwith. Аз regards the auction conducted 
on 22.2.96 for the year 1996-97 the Excise Secretary specifically recorded 
that the ‘bid of G, Mohandas was accepted by the then Lieutenant 
Governor,vide minutes at page 53-n’..- He then recorded that ‘however, 
in view of the fact that Sri G. Mohandas is involved In the criminal case 
06 É 
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ag mentioned above, we may now review the decision’. The Excise 
Secretary accordingly proposed cancellation of the result of-the auction 
held on 22.2.96. Therefore we see that even the Excise Secretary also In 
his note, dated 22396 expressly recorded, far from suppressing or 
concealing the fact, that the bid of G. Mohandas was "accepted by the 
previous Lieutenant Governor, but in view of the primd facie facts ard 
circumstances regarding the involvement of G. Mohandas in the criminal 
caso the earlier decision might be reviewed. The express reference to the 
earlier approval of the bid of G. Mohandas by the earlier Lieutenant | 
Governor and the necessity of reviewing the same in view of the facts 
and circumstances stated in the note, all found place in Paragraph 64 of 
the note of the Excise Secretary and the earlier Paragraph 63 contained 
the factual background about the involvement of G. Mobandas in crime 
no. 53/96. He also proposed for blacklisting bim.. In Paregreph 65. 


` of his note dated 22.3.96 the Excise Secretary suggested that the matter , 


might be referred to-the C. B. I. for investigation as the State exchequer 
had been deprived of its rightful ‘dues, and meanwhile pending the result. 
ofthe enquiry no license to vend beer, wine, foreign liquor including 
IMFL might be issued anda fresh look at the. liquor policy might be 
taken The file then went to the Judicial Secretary end on that very 
day, that is, on 22.3.96 the Judicial Secretary in his note referred to the 
earlier notes including the decision of the earlier Lieutenant Gcvernor 
dated’ 12.3.96 regarding the approval of the bid. Thus we find that the 1 
Judicial Secretary also specifica'ly referrcd to the earlier decision ofthe 
Lieutenant Governor dated 12.3 96 by which the Lieutenant Governor 
had accepted the bid and directed for entering into an agreement with 

G. Mohandas and for Issuing license in his favour for the year 1996 97. 
s ‘fail to understand how therefore it could be said that the bureaucrats 
suppressed the" earlier decision of the erstwhile Lieutenant Governor. 
Asa matter of fact in every note, as we have seen, attention to the 
earller decision of the erstwhile Lieutenant Governor dated 12.3. 96 


was drawn. 


9: The file then went to the Chief Secretary. The Chief Secretary . 
in his hand-written note expressly referred to the earlier notes. Не 
recorded that D. С.(А) had recommended cancellation of the license 
of G. Mohandas for the year 1995 96 forthwith and for black listing 
him and on the same ground (D C and Others) had proposed cancella- 
tion of auction for 1996 97 in which G. Mohandas had emerged as the 
highest bidder The Chief Secretary then recorded that the ‘Secretary 
(Excise) in his note in paras 63 and 64 for the reasons stated therein’ 
had also . supported the proposal and recommended revocation of the 
license of О. Mohandas for 1995.96 and cancellation of the result of 
auction held on 22.2 96 and also for black-listing him from further 


` 
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, dealing with the йй The Chief е also referred to 
-the opinion expressed by the Secretary' (Judicial) Then the Chief Secre- 
x tary recorded ‘that if the above proposal met the approval of Lieutenant 
Governor (L. G.) then she might approve cancellation of G Mohandas’ 
,  Mcense for the current year forthwith, black-{ist him for further dealings 
Cos with- the administration, сапог]. thé result of auction held on 22.2.96 and 
| inform the Court accordingly and await further order of the Court. 
He also placed for consideration -whether the matter might be referred 
' to the, C. B I. as r:oommended by the Excise Secretary. This noto 
was made by the Chief Secretary on 22.3 96 The Lieutenant’ Governor 
R Bajpayee then on 25 3 Уб endorsed her approval thereto It has been 
submitted on behalf of the learned Advocate for the appellants that the 
new Lieutenant Governor who was the Lieutenant Governor of 
Pandich'rry and was holding additional charge of the Lieutenant 
Governor ‘of Andaman and ‘Nicobar Islands was functioning from 
Pandicherry and the relevant file and all connected files and papers 
with notes of the Officers- including, the Chief Secretary dated 22.3.96 
were sent from Port Blair to the new Lieutenant Governor at Pandi- 
cherry and ‘the new Lieutenant Governor ‘approved the proposal of the 
Chief Scoretary- in the file at Pandicherry and thereafter the file came 
back to Andaman and (ће file was dealt with at Andaman on 29.3 96 as 
would appear from the note of that date which 1s “at page 532 of the 
' paper book. “In that note it was recorded-that the file might be returned 
to D.C. (Andaman) for further necestary action. Tbe learned trial Judge 
found fault with the notes dated 22.3.96 on the assumption that tbe Chief 
Secretary and ‘other Officers deliberately suppressed and concealed that 
the earlier Lieutenant Governor had already taken decision to accept the 
bid of G. Mohandas for the year 1996-97.- In our opinion the view taken 
by the learned trial Judge is not only uncharitable to the Chief Secretary 
and other Officers but is alao not sustained by the facts. Tbe not of 
the Chief Secretary cannot also be stated to be misleading by any means. 
‘The Chief Secretary in this case, recommended certain steps for the 
approval of the Lieutenant Governor -on the basis of recommendations 
made by certain ‘other Officers-in the continuing note. . It cannot escape 
notice that’ in- making these recommendations the -Chief Secretary 
approved the recommendations which were mado by-the other Officers 
imtheir notes .in the file. It is also a glaring fact that in his note the 
Chief Secretary: whilo' Placing his proposals; did not independently 
record any reason in support of the proposed steps. There 15 no doubt 
that for the suggested steps there must be reason It is not a case that 
in suggesting or proposing the steps noted by him for the approval of 
the Licutenant Governor the Chief Secretary independently or expressly 
recorded some reason of his own while suppressing some facts. In 
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Ё ` support of the proposed steps the Chief Secretary did not give a single 


"reason of his own. All that he did’ was that һе first referred to the note 
of the Deputy Commissioner wherein the Deputy Commissioner. by 
endorsing the note of Assistant Commissioner ( Н. Q ) recommended 
; certain steps In respect of G. Mohandas. The Chief Secretary referred 
‘to the note of the D. C. (A) wherein" the О.С, by endorsement, 
recommended cancellation of the license of G. ‘Mobandas for 
1995-96 forthwith. The said note endorsed by the D C. coBtaiped the 
' reagons. in support of the recommendation for camcellation of the 


А -license for 1995-96; The Chief ‘Secrefary did not. give any independent 


reason of his own. He only’ referred to the recommendation of the 
D.C. containing reasons for such recommendation about the cancella- 
tion of the license for the year 1995-96. The Chief Secretary thereafter 
expressly noted that ‘on the same ground they have proposed cancella- 
Чоп of. auction for 1996-97......... *^ Here also, regarding the proposal! 
“for-cancellation of the auction for 1996 97 the Chief Secretary did not 
' record any independent reason of his own “апа be rather referred to the 
ground assigned in the note endorsed by the Deputy Commissioner. 
In that note, we have seen, the note of the earlier Lieutenant Governor 
was specifically referred to. Then‘ again the Chief ‘Secretary in his note 
dated 22.3 96 expressly referred to the fact that the Excise Secretary in 
his note in paras 63 gad 64 ‘for the reasons stated therein’ had also 
supported the proposal and recommended revocation of the license of 
G Mohandas for 1995-96 and cancellation of the result of auction held 
on 22.296. Therefore .hero also the Chief Secretary while referring 
to the proposal for cancellation of the result of the auction held on 
23.296 did not give any reason whatsoever of his own in support of 
such proposal but expressly referred- to the reasons recorded by the 
. Excise Secretary in Paragraphs 63 and 64 of ‘his note. Ав we have also 
seen, the Extise Secretary in Paragraphs 63 and 64 elaborately recorded 
the reasons in support of his proposals. In Paragraph 6+ the Excise 
Secretary expressly recorded, as wo have seen, that the bid of G Moban- 
das had been accepted by the then Lieutenant Governor vide minutes 
at 53-n, but however in view of the fact tbat G. Mobandas bad been 
involved in the criminal case the said decision might be reviewed and 
accordingly be proposed cancellation of tbe resuit of the auction held 
on 22.2.96, Where then is the question of suppression of fact by the 
` Chief Secretary while proposing. cancellation of the result of the duction 
‘held on 22.2.96? The Chief Secretary in his note dated 22 2 96 
expressly referred to the reasons assigned by the Excise Secretary in his 
note of the same date for cancellation of the auction for 1596-97 In 
that -note -tho Exclse Secretary expressly recorded the necessity of 
reviewing the decision of- ine earlier Lieutenant Governor on the grounds 
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.atated in the note and the Chief Secretary In his note also, Instead of 
giving any reason of bis: own, expressly referred to ‘that portion of the 
note of the Excise Secretary and-the grounds stated therein regarding 
the proposed cancellation of the result of the auction for 1996-97 after 
reviewing the decision ofthe earlier Lieutenant Governor. The new 
Lieutenant Governor while .reading the note of the Chief Secretary or 
forthat matter any one reading the said note of the Chief Secretary, 
will find that the Chief Secretary on the basis of the notes of the other 
Officers are recommending certain things including cancellation of the 
Tesult of the auction for 1996 97. The new Lieutenant Governor 


_ of for that matter any one reading that note of the’ Chief Secretary wil! 


also find on a simple perusal оѓ the note of the Chief Secretary that the 
Chief Secretary himself is, not expressly recording any reason for the 
proposed steps. It is only natural that the Lieutenant Governor 
reading the note of the Chief Secretary proposing certain steps including 
cancellation of the result of the auction will naturally: pose a question 
to h'mself or herself as to why the cancellation of the result of the 
augtlon is being proposed. The Lieutenant Governor or for that matter 
any one going through the note ofthe Chief Secretary is expected to 
search for the roasons in support ofthe proposed steps. The Chief 
Secretary does not record any independent reason of his own in his note. 
_ For reasons in support of the proposed steps the Chief Secretary in his 
note expressly refers to the note endorsed by the Deputy Commissioner 
and also expr:ssly refors to certain specified paragraphs ір the note of 
the Excise Secretary where the Exciae Secretary for reasons stated 


“therein supported the proposals including the proposal to cancel the 


result of auction after reviewing the decision of the earlier Lieutenant 
Governor. The Chief Secretary therefore, instead of assigning ару 
independent reason whatsoever by expressly spelling out such reason, 
only,adopts the reasons assigned by the other Officers in their concerned 


~ notes including the reasons ass'gned by the Excise Secretary for cance- 


Mation of the result of the auction after reviewing the decision of the 
earlier -Lieutenant Governor. The Lieutenant Governor therefore 
In order to know the reasons which prompted the Chief Secretary 
to recommend the” proposed steps must refer to the relevant 


` iparagraphs of the, note of the Excise ‘Secretary to which ber atten- 


tion has been drawn by the Chief Secretary by express reference 
to those paragraphs for finding out the-reasons in support of the 
proposal. And once the new- Lieutenant Governor peruses these 
‘paragraphs in the note of the Excise Secretary to which the Chief 
Secretary has specifically referred. for appreciating the reasons in support 
of the proposed steps including the cancellaticn of result of auction, the 
new Lieutenant Governor will at once come to know that earlier the 
out-going Lieutenant Governor had taken a decision for accepting the 
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ыа of G. Mohandas but for reasons stated in the note ofthe Exclse 
Secretary a review of that decision of the earlier Governor was proposed 
and the cancellation of the result of the auction in 1996-97 was proposed 
‚ 88 a direct sequel to such review of the decision of the earlier Licuten- 
ant Governor in the matter The new Lieutenant Governor is presü- 
med to have made the exercise before approving the proposals of tbe 
Chief Secretary because the Chief Secretary in his note did not say that 
there was по reason. to: make the proposals nor did he Independently 
record any reason and he rather only attracted the* attention of the 
Lieutenant Governor by expressly referring to certain portions of the 
note of the Excise Secretary for finding out the reasons in support 
of the suggested steps. There is therefore absolutely no scope of 
holding that there was any suppression, far leas any deliberate or 

fraudulant suppression of facts from the new Lieutenant . Governor 
` while inviting her to consider the proposals including the proposal to 
‘cancel the reault of the auction for 1996-97. Tho observations of the 
learned trial Judge against the Chief Secretary and other Officers 
condemning them in the manner in which it has been done for wrongly 
assumed soppression of facts fromthe new Lieutenant Governor 18 
“patently ill-founded and ів псі borne out- by records. The records 
rather show that everything was placed before the new Lieutenant 
Governor including the decision of the earlier Lieutenant Govtiporzend 
the reasons that necessited а review of such decision. The charge of 
suppression of facts by bureaucrats from the new Lieutenant Governor 
is rather misconceived and unwarranted. 


й 10 Аз we bave already seen а warrant of arrest against 
G. Mohandas was issued in connection with crime по. 53/96 by the 
- "Chief Judicial Magistrate, Nagpur ‘and in execution of the said warrant 
G Mohandas was arrested on 15.3.96 in the office of tho Deputy Com- 
missioner, Port Blair when two Officers of the State Excise Department, 
Nagpur were present theré It is also to be noted here that on 15.3 96 
in the forenoon the Deputy Commissioner, Port Blair wrote a letter to 
G. Mohandas stating that on perusal of office records it was found 


that he bad not submitted the monthly stock statement of liquor and 
the monthly volume of sales since September 1995 It was further 


- gtated in that letter that such lapse on the part of G. Mohandas occurred 
despite repeated reminders from, the end of the Deputy’ Commissioner. 
1 із also mentioned therein that even the dealing assistant has been 
sent to him several times for personally obtaining the returns but to ,- 
no effect. It was ‘pointed out that lapse in- the matter constituted 
clear breach of license conditions. It may be mentioned here that 
the Clause 6{(1) of the terms and conditions subject to which bids were 
- invited and subject to which tbe agreement was made with G Mohan- 
:das for 1995-96 and the Clause 208). of the licenso granted to him for 
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the year 1995: 96, [а expres. Gras ` required if. aüstlon purchaser 
(licencee) to furnish to the Deputy Commissioner monthly statements 
of imports, sale and stock position by the Sth of the succeeding calendar 
month. Since G. Mohandas- was the licencee for the, year 1995 96 
it was therefore incumbent upon him in view of the térms and condi- 


^ tions of the agresment and -tho license, issued: for the said year to 


regularly submit monthly statements of imports, sale and stock 
Position to the office’ of the Deputy. Commissioner by the Sth of the 


` suoceeding month, -ш the letter dated the 15th March, 1996 issued to 
` G. Mohandas the Deputy, Commissioner was pointing out that in breach 


of such license conditions G. Mohandas' did not submit the monthly 
stock statement of liquor and the monthly volume of sales for the past 
period mentioned therein inspite .of repeated requests and accordingly 
G. Mohandas wa’ once again directed finally to submit the pending 
moathly atock ‘statements, monthly. volume. of sales and tbc 
advice notes accompanying all ‚ consignments brought against import 
permits, by 5pm. on 153.96. He was reminded that failure to do so 
would entail stringent ‘action as deemed appropriate. The seid letter 
was served at 11 a.m. on 153.96. It may be mentioned here that the 


. condition 2(1) of the license granted. to the G. Mohandas for the 
year 1995-96 stipulated that tho license would be liable to be revoked. 


in case of persistent or serious violation of the terms of the contract of 
salo or violation of law. The statements required to be submitted in 
view, of the letter dated 15.3;96 were however not submitted within the 


G stipulated time, aud in view of the F.I R. lodged at Nagpur by the State 


Excise, Nagpur aad. on the request of the State Exciso Authorities of 
Nagpur, ‘under the direction of the Deputy Commissioner, Port Blair, 
the Officers of Andaman administration inspected (һе placea of business 
of G. Mohandas іп the night of 15th March, 1996 and made seizure of 


j^ documents and sealed his shops and godowns. - On 16 3 96 the Deputy 


Commissioner, Andaman again issued a- notice requiring G. Mohandas 
to produce ‘the- monthly stock statements, the monthly sales position 


. and the advice notes on or before 5p.m on 20 3.6 andit was also 


montioned that til] thon the shops and godowns would remain sealed. 


To the said letter of the Deputy Commissioner dated 16.3.96 а reply 
' wasgent on behalf of G. Mohandas on 18.3.96 requesting the Deputy 


Commissioner that the office copies, of the monthly salos and stock 


“statements and permit ‘registor which: wero at that time in the office of 
the Deputy Commissioner might be returned so as to onable prepara- 


tion вой submission of the. required statements. In that letter 


- dated 18.3.96 request was also made for physlcal varification of the 


stocks іо the shops and godown without delay and allow opening of 


c 
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the shops dnd’ godown immediately. In reply to the said letter 
dated 18 3,96-issued' on behalf of G. Mohandas the Deputy Com 
missioner with his letter dated: 19.3.96 furnished xerox copies of 
"monthly sales register, stock register and permits register in 13 items 
as mentioned in the said letter and G. Mohandas was directed also to 
submit (further) certain additional doouments and records mentioned 
therein so as to facilitate expeditions physical varification of shops 
and godowns. Although the said letter was issued Бу the office of the 
Deputy Commissioner on 19 396 along with xerox copies of 13 items 
of documents, yet the same was received In the office of G Mohandas 
notearlier to 11a m on21.3 96. The Deputy Commissioner’s sub- 
sequent letter dated the 21st March, 1996 addressed to G. Mohandas 
shows that the said letter dated 19.3 96 issued by the Deputy Com- 
missionér’s Office was not accepted by Yusuf (who wrote the earlier 
letter on behalf of G. Mohandas) or any one else in the office of 
G. Mohandas on the ground that they were not authorised to accept 
the communication on behalf of the licenceey and the reply was 
ultimately accepted at 11a m. on 21.396 after inordinate delay It 
thus prima facie appears that although ‘the administration in reply to the 
letter issued on behalf of the licencec dated 18 3 96 promptly supplied 
coples of documents numbering 13 items along with’ their letter 
dated 19.3 96 yet the same were not accepted in the office of the licencee | 
till 21 3.96 whereas the dead-line fixed by the letter dated 16.3.96.issued 
by the administration for recelving reply from the licencee expired at 
5 p.m on 20.3.96. If anybody has to'be blamed for not receiving the ` 
documents sent "by the administration on 19.3 96 it is Ње licencee or 
his agents and’ employecs who refused to accept, the same even on 
tender till 21.3.96 aud the administration cannot be. blamed for this 
However on 21.3.96 а letter was written on behalf of the licencee | 
‘asking ' for certain documents from the Deputy Commissloner with 
reference to the letter dated 19 3 96 irsued'by the Deputy Commissioner. . 
A letter'was also written on 21.3.96 from the Deputy Commissioner’s - 
Office to G Mohandas that since the required records and documents 
were not submitted by the licences inspite of the expiry of the dead-line, 
the administration was constralned to keep his shops and godowns 
sealed. By that letter the Hcencee wss further directed to explain as 
to why his license for the year 1995.96" thould not be cancelled in view 
of his persistent default and intentional avoldance which constituted a 
clear and comprehensive ‘breath of license conditions and why the 
auction for 1996 97 also should not be cancelled. The reply was 
wanted by 5 p.m. on 22.3.96. That letter of the administration 
dated 21.3.96 was'also not complied with. 
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. ll; As we have already seen, a note wasthen initlated on 
22.3.96 by the administration recording therein the Nagpur incident, the 
detection of fake and forged IMFL permits Jn the name of G. Mohan- 
das, the lodging of F.I R and starting of crime no. 53/96 against bim 
and others at Nagpur and also about his failure to submit the required . 
statements thereby exposing him toactlon for violation of the license 
conditions and-also for violation of law. Accordingly it was proposed 
that his license for 1995-96 might be cancelled, he might be black-listed, 
the result of the auction for 1996-97 might also becancelled and the 
matter might be referred to C. B. I for investigation The note of the 
iExolse Secretary not only referred to the earlier decision of the out-going : 
Lieutenant Governor to accept the bid of С. Mohandas, bot also 
specifically recommended for review of that decision and taking of the 
proposed actions. That was also endorsed ‘by the Chief Secretary on 


22.3 96. The file then went to Pandicherry and- there the new Lieuten- 
ant Governor approved the proposals in tbe file on 25.3.96. -Tben tbe 
"file came back from Pandicherry to Port Blair and after such return of 
the file it was dealt with first on 29.3 96 by a note in which the file was - 
directed to be returned to the D. C. (A) for further necessary action. 


.. 12. However in the meantime Сі Mohandas filed two writ 
, Petitions, one being С О. No. 26(W) of 1996 and the other being С О. 
No. 27(W) of 1996. Both these writ petitions, jt appears, were moved 
on behalf of G’ Mohandas on 26.3,96 before V. C. Banerjee, J. The 
writ: petition No. 26(W) of 1996 was mainly against the sealing of 
shops'and godowns of the llcencee G Mohandas by the Andaman 
administration In the night of 158.96 We have already seen that the 
Andaman administration in that night inspected the shops and godowns 
of the licencee G. Mohandas, sealed the same and also seized documents. 
That was done in the back ground' of the Nagpur incidents and on the 
request of the State Excise Authorities, Nagpur. The learned Judge. 
wasof tho opinion that ‘even assuming thatthe proceeding had been 
initiated, against the petitioner at Nagpur by reason of user of forged 
permits, yet the matter was still at the stage of investigation and it could 
not be said to be in consonance withthe concept of Justice that only by 
reason of a pending investigation-and without any further materials on 
record, the petitioner should be deprived of his right to carry on his 
trade or business. The learned Advocate for the writ petitioner 
G: Mohandas who ів the respondent herein wanted to argue that In view 
of such observation of the learned Judge it was nòt open any more to 
the administration to take "any further steps even regarding the cance- ` 
llation of the auction for 1996-97 on the ground which was not found 
sufficient by the learned Judge to deprive the licencee of his right to 
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carry on his trade or business. Thelearned Advocate for the respon- 
‘dent herein in this connection also tried to import the ргіпсір!е of 
res judicata on the basis of the above observation In our considered. 
view there cannot be any-question of res judicata by reason of anything 
stated by the learned Judge in the order dated 26 3:96 which was concern- 
ed with the question of depriving the llcenceo of his rigbtto carry on: 
his trade or business in respect of which be was already bolding a license 
for а specified period. Inthe said writ petition C. О No. 26(W)/96 по, 
question of cancellation of the auction for 1996-97 was at all involved 
-nor did the orders passed in that case say anything about the legality or 
propriety of any possible or anticipated action for cancellation of the 
· auction for 1996-97. However it must not be mis:ed that even whatever 
observation was made by the learned Judge 1n tbat connecten in С О. 
No.26(W)/96, it was made in the perspective that ‘by reason of a pesding 
Investigation and without chy further materials on recora', the licencee 
should not be deprived of,his rightto carry on his trade or business 
(Emphasis supplied) Now, as we will see from а` perusal of the 1mpugn- 
ed order dated 15.4.96 by which the auction proceeding forthe year 
, 1996.97 was cancelled, such .cancellation of the auction was based not 
only on the ground of pending criminal investigation against С. Moban- 
das but also on the further ground of detected discrepancies as mention- 
' ed in the Annexures A and C, to the administration’s letter Gated 29.3.96 
and which discrepancies could not, in the opinicn of the administration, 


be satisfactorily explained by G. Mobandas. Therefoie the factual ` ' 


matrix was also "not the same when the impugned order dated 15.4.96 
was passed as it was when the learned Judge considered the matter 
involved in C.O. No. 26(W) of 19:6. onsequently when tbe matters for 
consideration were altogether differeni—one being against deprivation 
of existing right under a continuing license and the other being cance- 
lation of auction for the succeeding year when no right under any 
license for that year had yet accrued in favour of any one—and the 
factual matrix was also not the same in the two sitüatlons by reason of 
the discrepancies subsequently detected, there cannot be any question of, 
res judicata. It has also to be noted here that by order dated 26.3.96 
the learned Judge permitted the administration to make an inventory 
of-the goods lying in the ‘shops and godowns of G Mohandas. Then 
after the Inventory was made, the learned Judge in the order dt. 27.3.96 
expressly granted liberty to the- Dy. Commissioner to take steps іп 
accordance with law if there bad been any infringement of the. terms of 
license. Tho administration was therefore within’ its right and liberty 
to take action in accordance with law for the discrepancies detected on 
the basis of inventory where such discrepancies indicated violation of 
the terms and conditions of the license. Such detected and unexplained 


^ 
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Чегебай ез thus furnished. an ‘additional ground for ‘the admlabiraton 


to'cance] the auction for 1996 97 as recorded in- the impugned order 
Ne; 336 dated 15.4.96. -There is nothing ош of track In it. 


0213 c “Ie has been argued before us on behalf of G. Mohandas that 
‚ оп 27,-3. 96 when his -learned ;Advocate submitted before U. C., 
Banerjee, J. in C. О. №. 250%) of 1996 that ‘inventory had been made 
; but nothing. objectionable was found, _the same was not controverted 
atthattime.by the learned Advocate appearing for the administration. 
In our opinion thore is nothing unusual or wrong in it as the stage for 
controverting the same was "not yet гіре. · Whether the stocks found an 
- inventory contain anytbing contrary to the terms of the license obviously 
~ cannot be detected on the spot aud this can be detected only after varifi- 
$ cation òf the inventory "items „with > reference to the office records and 
- other relevant doouments which obviously. has ‘to be done not at the 
time of. making the inventory but subsequently. On the basis of such 
inventory the administration -made varification of the stocks found on 
iaventory with reference to the relevant records and documents in the 
office of the Dy. Commissioner and гоп 29 3 96 informed licences about 
ilie discrepancies detected by. such varification and awaited explanation. 


z 14 The other writ petition, namely, C. O.'No. 27(W) of 1996 

. which wasalso moved on 26.3.96 was disposed of by the same learned ` 
‚ Judge, namely, U. C. Banerjeo, J. by order dated 28.3.96.' -The same 
and the resultant developmients and correspondence: between tho parties 
. however need not" detain us because the impugned: order No 336 
, dated 15.4 96 is - not „based on factor involved. in that writ petition, 
namely non-compliance of administration’s'letter dated 16.3.96. 


15.- Now going Баск (о ‘the administration’ 8 letter dated 29.3.96, 
itis to be noted that the, stocks found on inventory wero verified with 
reference'to the records maintained by the administration and several 
- discropancies- were detected by such varification. Tbe nature of thc 

detected discrepancies was that stocks wére found in shops and godowns 
bearing manufacturiug: ‘dates which were subsequent to the date of 
arrival of consignment as por rocords This prima facié indicated import 
` of stock on fake permits. ‘As many as 36 instances of this nature were 
: catalogued in Annexure-A to ‘the admuinistration’s letter dated 29.3 96. 
Then again, stocks were found in’ different shops although: no permits 
` for such stocks- were issued in respect -of these shops. As many as 
54 instances of this nature wére catalogued in Annexure-C to the said 
letter. The liconcee G. Mobandas was asked to produce on 1.4.96 all 
. documents relating to the import of the listed items. The discrepancies 
noted jn Annexure-B to tbe said-letterare however not mentioned here 
t because, tho explanation. subsequently offered by the licencee С. Mohan- . 
‘das m respect of the same was stoung satisfactory by the administration 
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as communicated by their letter dated 1.4.96. In reply to the admints- 
"tratlon's letter dated 29,396, the licenoee's office wrote a letter 
dated ЗТ 3.96 in which it was stated Inter alla that the books of accounts 


were lying with their auditors in mainland and it would take time'to | 


-give the particulars of the previous year. It was also stated in that | 


letter of the liconcee that the administration was asking for some docu- 
ments which (In-the opinion of the licencee) were neither relevant nor 


і required to be filed by the licences. Не even threatened to open bis 


shop from Ist April pending execution of agreement and issuance of . 


license. He however also tried to explain in his own way, asfar as he 
- could, the discrepancies pointed out to him and also stated thatfurther 


. details would be submitted within 15 days. No such further detalle" ' 


were however submitted. It appears that as regards the discrepancies 
mentioned in Annexure-A to the administration’s letter dated 29.3 96, 
the licencee could not virtually offer any explanation in his reply 
dated 31.3.96. However what in substance is stated by the lice ncee in 
‚ Мз said reply in respect of discrepancies pointed out in Annexures-A 
and Cto the administration’s lotter dated 29.3.96 is that the licencee 
imports consignments from mainland throu’ h Madras Port and it does 
not become possible to segregate the goods brought againat different 


permits in respect of different shops and they are atored in the Central 3 


godown at Andaman from which they are supplied to the different shops _ 


according to requirement of the respective shops irrespective of whether 
such supply conforms to the permits issued for the respective ahops. 
This reply of the .licencee dated the 31st March, 1996 prima facie shows 


two things. One ів that the consignments of liquor for the licencee, 


were being tranaported through Madras Port The other is that there 
were goods in different shops which were not, meant for such shops 
as per the. permits issued for the particular shops. The discrepancies 
pointed out in the administration's, letter dated 29 3.96 that the шапі- 
facturing dates of a number of items of goods were found to be later in 
point of time than the date of arrival of the consignments under permits 
issued by the administration, has not been practically sought to be 
explained by the licencee. in his reply dated 31.3.96; The question 
whether the explanation offered by the licencee in respect of the detected 


3 


discrepáucies are acceptable or not isa matter primarily for the admi- - 
nistrative duthoritles to consider and decide.. On consideration of the 


said reply of tho licencee dated the 31st March, 1996 the administration: | 


wrote a letter.-to the G. Mohandas on lst April; 1996 wherein they 


clearly stated that the reply to Amnexure-B to the administration's 
notice dated 29.3.96 was found satisfactory and the same was accepted, i 


but the reply to Аппехигев-А and C was howover found not satisfactory 


and specific, instances were again mentloned where the manufacturing m 
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date was found to be later in роц of time with reference to 5 date 
of arrival of consignment as per records, In- this back ground 
it was stated in the said'letter of the administration dated 1.4 96 
that there waa no ‘plausible reason as to how а consignment with 
manufacturing date later than the date of lest arrival could reach . 
„Port Blalr . except with the help of fake/forged permit. The inference 
drawn by the administration from the facts and circumstances cannot 
be sald to be arbitrary or unreasonable, at least prima facie. Ulti- 
mately by the impugned order No. 336 dated the 15th April, 1996 the 
entire auction proceeding held on 22nd February, 1996 was cancelled 
anda public notice to that effect was also issued T the impugned 
public notice dated 15th April, 1996. 


16. Now let us examine whether any Interference bi the writ 
Court with the impugned order of cancellation of the auction Is 
warranted. We have scen that the steps taken by the administration 
in this regard are mainly based оп two factors. One is the existence 
and use of fake and forged permits in the name of-G. Mohandas for 
transporting huge quantity of IMFL and starting of criminal case 
no. 53/96 in that connection at Nagpur against G. Mohandas and 
Others loading to his arrest. The other 1s the detected discrepancies 
in the stocks of IMFL found in the shops and godowns of С. Mohandas 
at Andamans which could not be explained by him inspite of oppor- 
tunity given for the purpose and the inference drawn by the Andaman 
administration from such unexplained discrepancies that stocks were 
brought with the help of fake permits or by other illegal means, which 
inference has been recorded in the impugned order No. 336 
dated 15.4 96. Tho fact that G, Mohandas was the highest bidder for 
1996-97 and had deposited 50% of the bld money did not by itself give 
any contractual right to him to ask fora license from the administra- 

п. Clause 6(n) of the terms and conditions of the auction clearly 
stipulates that acceptance of 50% of bid money on the date of bidding 
will not be construed as acceptance of the bid. The bid was an offer 

_under-the Indlan Contract Act, 1872. Such offer docs not give any 
contractual right., In order to give any contractual right the offer has 
to be accepted by the other ‘side and such acceptance has to be com- 
municated to’ the person making the offer. Under Section 4 of the 
Indian Contract Act the communication of acceptance is complete, as 
against the proposer, when itis put in a course of transmission to him, 
so asto be out of the power of the acceptor, , and as against the 
acceptor, when such ‘communication comes to the knowledge of the 
proposer. We have seen, in the present case, by reason of the order 
of the earlier Lieutenant Governor In file on 12.3 96, there was only a 
decision— obviously an administrative decision—to accept the offer of 
G. Mohandas.: That decision to accept the offer was however not - 


+ 
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communicated to G. Mohandas ánd' was virtually revoked by the sub- 
sequent order of the Lt. Governor. dated, 25 3 96 and the impugned order 
dated 15.4.96. Therefore" there was-no ‘enforceable agreement ог 


contract between the parties inthe matter. It may be noted here that ` 


Section 5 of the Contract Act inter alia provides that an -acteptance 


may be revoked at any time ‘before communication of the acceptance 


-is complete as against the acceptor. Thérefore С. Mohandas has no 


contractual right in the matter — А z - 

17. It has.been argued on behalf of G. Mohandas that even in 
mattors pertaining to auctlon-the State authorities cannot act arbitrarily 
in violation of Article 14. А number of decisions also have been cited 
on behalf of G. Mohandas im support of the argument that State action 
should not be arbitrary or unfair (viz. (1) 5. L. Kapoor v. Jagmohan, 
AIR 1981 SC 136; (2) Olga Telly v. Bombay Municipal Corpn., 


| AIR 1986 SC 180; (3) Erusian Equipment v. State o] West-Bengal; AJR ` 


1975 SC 266; (4) Ramana v. I. А. Auth srity of India, AIR 1979 SC 1628 ; 


- (5) Jonaky Ganguly v. Unton of India, 1994(2) CLI 320, etc.) It is however 


not necessary here (o: discuss all these decisions because the law ig now 
well settled that State action even in respect of matters’ relating to 
auction-mast not be arbitrary or offensively disoriminatory,—in other 
words, must not be violative of Article 14 The decision to "accept the 


"bid of G. Mohandas as taken by- the then Lieutenant’ Governor ав 


- Ав we have scon, this decision was subsequently reviewed by.the . 


recorded by him in file on 12 3.96 is indeed ‘an adininistrative decision. 


administration upto the level of the new Lt. Governor for recorded 


-Feasons. There is no denying ‘of thé fact that an‘ adminiatrative 


decision can be reviewed by tho administrauve authority if the situation 


.5Ọ demands. Of course, such review must not be for whimsical or. 


arbitrary reasons. Inthe present case can it bc said that the review of ` 


the earlier decision was made*on whimsical or arbitrary reasons ?. In 
our considered view, definitely it cannot be said so, Not only that a ' 


: criminal case was ,started at Nagpur against some persons including 


G. Mohandas for transportation of IMFL by usng fake and forged 
permits standing in the name of G. Moharidas, but even „оп subsequent 


inventory of stooka found in the shops and godowns of G. Mohandas ` 


at Andamans it was prima facie detected on varification of the records 
ma{ntained by -tho administration’ that there were discrepancies— 
unoxplained discrepancies at that— suggesting that stocks had been 


“brought to Andamans in the shops and godowns of G Mohandas by 


using fake permits or by other illegal means , The entire Panorama of 
all those facts were evidently not thGre before the administration оп. 


12.3.96 when the earlier. Lieutenant Governor directed for accepting - 
the bid of G. Mohandas. It was only on 15.3 96 that G. Mohandas . 


- was arrested at Port Blair in execution of a warrant of arrest issued by 


\ 
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: CIM., Nagpur, {п connection with a caso for illegal importation of 
: IMFL. Although earller ihe Andaman administration was replying 


to the. queries coming. from . the - -State Excise; Nagpur relating to 
G Mohandas, yet. understandably’ the matter precipitated for the 
Andaman administration when an Excise team from Nagpur arrived at 
Port Blair with a warrant for arrest of G. Mohandas and he was arrested 


_ at Port Blair in execution of that warrant in connection with the Nagpur 


case regarding illegal transportation of IMFL. In view of such sub- 


` sequently developed situation of a precipitative nature, the Andaman 


i 


administration had to бе clroumspeot at that stage and had to think of 
taking a second look- before finalising the IMFL trade’ matter with 
G Mohandas for the succeeding year, Such clrcumspection, in view of 


. the developing situation, was rather only a natura] and prudent reaction 
' for any responsible state authority amenable to administrative accoun- 


"tability. The subsequent developments leading to detection of discre- 
pancies by Inventory, suggesting importation of IMFL by G. Mohandas 
by-usingfake permits or by illegal means rather prima facte added a 
corroborative dimension to the culpable, situation that involved him 
in the Nagpur crime case. In' our conaidered view, in view of the 
back-grounds and the developments mentioned in the impugned order 
No. 336 dated 15.4.96 it would have been an irresponsible act on the 


. part of any administration worth the name to enter into an agreement 


with the same person for 1996-97 and issue loense to him when tangible 
facts wore thrown up prima ‘facie showing culpable violation of the 
terms and" conditions of the license for the current year, namely, 
1995-96 in respect of the samo subjeot- -matter, namely, trading in IMFL. 


18. The questlon is not whether the guilt of the licencee or bis 
culpable involvement in IMFL-related crime has been proved beyond 
doubt, Rather the question 15 whether in view of the facts and circums- 
tances appearing in the scene it can be sald that the subsequent decision 
ofthe administration to review its earlier decision regarding the auction 
can be said to be arbitrary or discriminatory. We have seen how the 

"subsequent inventory when compared. with the records of the adminis- 
tration rather prima facie indicated the involvement of the licences 
in illegal importation of stocks at, Andaman, and the same also bas been 
projected In the impugned order No, 336 dated 15.4. 96° The ultimate 
decision taken by the administration to cancel the auction proceeding 
itself in tho background of the facts and circumstances obtaining in the 


. matter, far from being arbitrary or ‘discriminatory, is rather a very 


reasonable course’ adopted by the administration by way of reviewing 
Its earlicr decision to accept the bid before the sald decision was commu- 
' nicated tó G. Mohandas or waa put to effeot in any way. No question 
of discrimination in tho' matter arises because It is not that the adminis- 
tration has chosen to give the license to another bidder of a lower bid 
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in oreference to G. Mohandas. Such decislon also cannot be termed 
вв arbitrary, because the decision, as we have seen, has been taken by 
circumspection bated on facts and factors which cannot be said to be 
irrelevant. -In this case, as we have noticed, G Mohandas was also 
.given opportunity to explain the discrepancies detected by the adminis- 
tration but the explanation furnished’by bim was found'to be unsatis- ' 
factory. by the administration for reasons stated in their letter dated 
1496, so far as the discrepancies mentioned’ in Annexures-A and C 
“of the administration's letter dated 29 3 96 wero concerned while the 
explanation relating to Annexure-B was found Watisfactory. That being 
go there is no scope of arguing that the G Mohandas was not given any 
opportunity to explain the discrepancies which wore indicative of illegal 
importation of IMFL to. Andamans beyond permits actually issued by 
the'administration for the year 1995-96, The decisions of the Supréme 
Court In S. L. Kapoor v. Jagmohan, AIR 1981 SC 134 and Olga Tellis 
v. Bombay Municipal Corpn., ATR 1986 SC 180 as cited by the learned 
. Advocate for G. Mohandas are net applicable to the facts of our présent 
„ саве. Inthe case of S. L. Kapoor (supra) the Municipal Committee was 
superseded during its tenure without giving any opportunity to/offer 
explanation. In our present case ag we have seen, G Mohandas had 
no accrued right yet in bis favour to have the license for 1996-97. His 
only right with regard to auction was that the administration in dealing 
-with the same must not act discriminatorily or arbitrarily in violation 
of Article 14 and we have seen that the steps taken by, the administra- 
Чоп -in the matter cannot be said,to be violative of Article 14 by any - 
means. Їп the caso of Olga Tellis (supra), (ће matter involved was 


eviction of pavement dwellers. The Sapreme Court, in that case, it 4 


seems, (vide Paragraph 49 of the decision) was of the view that tho 
pavement dwellers, even if they were trespassers, were not criminal 
trespassers but wore trespassers in tort and such trespassers should be ` 
given a reasonable opportunity to depart before force 1s used to expel 
-them. It need not be. said that the facts of our present case are totally 
` different.’ In this connection we would also like to refer to Paragraph 51 
ofthe decision in ‘Olga Tellis (supra) -wherein the Supreme Court " 
observed that normally thelr Lordships would have directed the Munici- 
pal Commissioner to afford an opportunity to the petitioners to show 
why the encroachments” committed by them on the pavements or 


footpaths should-not be removed, but that was-not done in viow of fact 


that both sides made their contentions elaborately on facts as well as 
on law before the Supreme Court and having considered the same the 
Supreme Court was of the opinion that the Commissioner. was justified 
in directing the removal of. the encroachments. As. wo have'seen, in 
our present casó the .Andaman administration” gavo opportunity to' 
G. Mohandas to explain the discrepancies mentioned in the annexures 
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“tothe administration’s letter dated 29.3.96 and О. Mohandas also’ 
submitted elaborate explanation in writing, on a consideration of which 
‘the administration accepted the explanation offered in respect of 
Annexure-B ai satisfactory but found that no satisfactory explanation 
was given in respect of discrepancies catalogued in Annexures-A and C 
_' and which.discrepancies indicated importation of IMFL to Andamans 
‘by illegal means or by fake permits. The fact that a portion of the 
explanation was accepted as satisfactory rather clearly indicates an 

unbiased and bona fide approach on the part of the administration, 


` 19. -The "learned Advocate for G ~ Mohandas argued that the 
decision of the-Supreme Court’ in (6) Tata Cellular v. Union of India, 
1994 (6) SCC 651 would show that even pendency of CBI investigation 
is no bar for granting license in favour of the person against whom the 
-~ investigatton is pending In our opinion. on this score the decision in 
Tata Cellular hag not been correctly read on behalf of G. Mohandas. 
In that decision the selected bidders were notified of their provisional 
selection. . There Starling Cellular which wasa bidder was rejected at 
certain earller.stage on the ground that some investigation was then 
pending before thé CBI. However the Minister reversed that decision 
asto the exclusion of Starling Cellular and accordingly the Starling 
Cellular also found place in the list of finally approved bidders. When 
the matter went to the High Court in writ petition the High Court in 
upholding the selection noted. that there was nothing ор record to 
suggest that any СВІ enquiry was pending against the company (when 
the decision for inclusion in the list was taken) There was no FIR and 
no preliminary report adverse tothe company and it was felt by tho 
High Court that the ghost of CBI bad been unnecessarily brought into 
. Play and ‘ the compsny appeared to have,been punished for no віп оѓ 
its. It was only thereafter an FIR was filed by CBI. The pendency of 
such subsequent CBI enquiry, it seems, was considered inconsequential 
in respect of the earlier decision. In our pres:nt case the facts are 
different, The Nagpur crime case was there at all material times and 
the.police investigation was also very much there which was however 
not taken into consideration at tho earlier stage but was subsequently 
considered -loading to review of the earlier, decision when the earlier 
decision was not yet communicated’ or made known to the person 
concerned. , In our opinion, there ів nothing in the case of Tata Cellular 
which would warrant a conclusion that the pendency of a criminal 
investigation is no matter for consideration in the decision-making 
process relating to an administrative decision on a subject closely 
associated with the subject involved in the criminal investigation. Ag 
wo have seen, in, our present, case, there was not only pendency of 
criminal investigation but’ certain discrepancies wero also detected 
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D 1 
suggesting prima facle illegal activity in respect of IMFT trade at 
Andamans by G; Mohandas and a cumulative consideration of those 
ciroümstances prompted the administration to abandon the auction 
Itself before any right had accrued in favour of С. Mohandas except the- 
right to have à decision of the administration In the matter free from 
апу arbitrariness or discrimination. It has to be noted here that the 
decision of the Supreme Court In Tata Cellular (supra) rather supports 
the proposition that in respect of Government contracts and tenders 
while the decision and action of the State must bein consonance with 
Artiolo 14, it is only the decision-making process and not the merits of 


` the decision itself which is amenable to judicial review and the Court -` 


does not sit as appellate Court while exercising the power of judicial 
review. * : SS : 

20. Thelearned Advocate for G. Mobandas also cited certain 
decisions relating to legitimate expectation. The principle enunciated 
In those decisions. are notin dispute. If G. Mohandas 83 the highest 
bidder had any legitimate expectation that his case would be considered 
by the administration with due regard to his legitimate expectation in 
the matter, we cannot say that the, same was Ignored by the adminis- 
tration in taking thelr impugned decision. ‘That G ` Mohandas was the 
highest bidder'and was entitled to contract in normal circumstances was 
all through in the consideration of the administration as reflected in the 
impugned order and also in the relevant notes but they thought it fit to 
cancel the auction proceeding itself for overriding reasons recorded in 
the impugned order itself. The-contention of the learned Advocate of 
G. Mohandas on the scare of legitimate expectation Is therefore of no 
avail in this case. The learned Advocate for the appellants however 
relied on the Supreme Court’ decision in (7) Madras City Wine 
Marchants?. Asson, v. State of T. N., 1994 (5) SCC 509 where it was held. 

, that the doctrine of legitimate expectation was not invocable by the bar 
licencees as there was no expectation, nor any promise.by Government. 


21. The learned’ Advocate for the appellants also referred to the 
Supreme Court decisions in (8) Harl. Sankar v. Dy. E, & T. Commi- 
sstoner, AIR 1975 $C 1121 and (9) Kheday Distiliertes Ltd. v. State of 
Karnataka, 1995 (1) SCC 574 in support of bis contention that 8 citizen 
has no fundamental right ‘to trade or business in liquor. The learned 
“Advocate for the appellanta also relied on the decision of the Supreme 
Court 10-10) State of U.P. v.Vijap Bahadur Singh, AIR 1982 SC 1234 
in support of his contention thatthe administration bad the right to 
revise its decision to grant license tothe highest bidder in auction and 
to cancel the entire auction proceeding. ` с 

22. It has to-be noted here that of the two grounds mentioned 
in the impugned order Мо, 336 dated 15.4.96, for one, namely, the prima 
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facle involvement of G. Mohandas in the Nagpur case relating to user 
of fake and forged permits for importing IMFL there was the approval 
ofthe new Lieutenast. Governor ‘for cancellation of the result of the 
auction for 1996 97 in the file recorded on 25.3.96 and as we have scon 
that was done by way of a review of the earlier decision of the previous 
Lieutenant Governor in the matter That aspect-of the order of the 
now. Lieutenant Governor has been reflected in the impugned order 
No. 336 dated 15 4.96. The other aspect of the grounds mentioned in 
-tho impugned order No. 336, namely, the unexplained discrepancies 
regarding tho stocks found on inventory no specific ‘order of the Lieuten- 
ant Governor is however forthcoming, but the approval of the Lieuten- ` 
ant Govermor haa been attributed to that ground also in the impugned 
order No. 336. This in our opinion is of no material consequence or 
significance, firstly because -the discrepancy-aspect only prima facte 
lends support, as mentioned in the impugned order itself, to the prima 
facie: involvement of G Mohandas in the Importation of IMFL by 
illegal means -which {s a prominent aspect of the oriminal case started 
at Nagpur and secondly because by the order of U.C Banerjee, J. 
dated 273.96 the Deputy Commissioner was granted liberty by the 
learned Judge to.take action in accordance with law if any infringement 
ofthelicense conditions were detected — Therefore the Deputy Commi- 
asioner himself was entitled to take action for the infringement of license 
conditions which was projected by the discrepancies detected on verifi- 
cation of the stocks found оп inventory with reference to the office 
records. Consequently, in our opinion even if there has been any 
imperfection- in the language used іп the impugned order-that by 
itself is not a sufficient ground for the Court to interfere with the said 
order, particularly in the back ground of tho facts and circumstances 
obtaining in the case. It has also to be mentioned here that subse- 
quently it was also detected by the administration that fake permits 
standing. in the name of С. Mohandas were also used for importation 
of IMFL from two other: separate distilleries at different times, For 
атто other F I.R.’s were also lodged by the Andaman administration ` 
with the CBI , Having regard to all the facts and circumstances we are 
ofthe opinion that this was not at all a fit case for the Interference of 
the writ Court аз the impugned action of the administration cannot by 
any means be said to be arbitrary, discriminatory, unfair, irrational or 
illegal so as to mark such action as an Infringement of Article 14 or 
otherwise bad in law. The decision taken by the administration to 
cancel the auction proceeding itself in the back ground of the projected 
facts and clroumstanoes is nothing but a decision taken for administra- 
tive reasons and therefore there is nothing wrong also in describing such 
action as an action taken for administrative reasons. We are therefore 
of the opinion that the learned trial Judge was not justified in allowing 
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v Р 
the writ petition and in directing the administration to enter itoan | 


agreement with G. Mohandas for the .year 1996-97 and also to issue 
license to him for the sald year on the basis of the decision of the earlier 
Lieutenant Governor recorded in the file on 12 3,96 toy 


< 23. In the impugned order~the learned trial Judge has also 
{mposed a cost of Rs. 7,500/- to be paid personally by Sri Vikram Dev 
Datt who 1з the Assistant Commissioner (HQ) of Andaman District 
boing respondent No. 8 in the writ petitloh. Tho cost has been imposed 
personally on the Officer concerned» by the learned trial Judge.on the 


ground that the affidavit affirmed by him inthe writ petition was mis- — 


leading and false inasmuch as he did not disclose in his affidavit the 
decision of the earlier Lieutenant Governor dated 12 396 In our 
^ considered opinion the imposition of such costis also not justified. 


` . In Paragraph 45 of the said affidavit-in-opposition the deponent has 


stated.that the affidavit hnd to be prepared and settled within a period 
of four days only and that too after the Court was closed for summer 


holidays. Even then in the said paragraph of the affidavit-in-opposition - 


it was expressly stated that in view of the shortnese of the time liberty 
might be given to the answering respondents to produce other or further 
materials at the time of hearing | We have deen, records were produced 
atthe time óf hearing At any rate when we find that the decision of 
the previous Lieutenant Governor. dated 12 3.96 was reviewed anda 
fresh decision was taken by the new Lieutenant Governor and when. we 
‘find in that back ground that even if the earlier decision of the previous 
Lieutenant Governor ia brought into the picture, the same docs not, in 
the factual matrix of- the саве, help the writ petitioner G. Mohandas 
for reasons wo have claborately discussed, the imposition of a fine of 
Rs. 7,500/- upon the Officer concerned on that score is not justified. 
In view of the decision we have already taken it is not necessary for us 
to consider further regarding change of policy decision and return of 
deposit money and'the impact of the same as argued at the bar. ` 


, 2A. It is true that in the impugned order No. 336 the writ 
petitioner has been stated to be an unfit person for Hquor business under 
license and it is argued on behalf of G. Mohandas that this amounts to 
black-listing him which cannot be done without giving bim an oppor- 

-tunity to represent his case before he is put on the black-list... The 
learned Advocate also refers to certain decisions on this aspect, such as, 
Е E. & C. Ltd. v. State of W. B., AIR 1975 SC 266, eto The principle' 
is however not in dispute., But in our present case the impugned order 
really does not black-list the writ petitioner nor has it any such effect, 
The operative part of the impugned order No. 336 only cancelled the 
entire auction proceeding reserving at the same time the right to take 
necessary legal action against G. Mohandas under law as may be 


` 
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required from time to time. This is really not а black-listing order If 
in fature the administration again wants to take recourse to the process | 
of auction regarding ' vending of IMFL etc.. and they want to debar 
G Mohandas from participating in such auction, in that case they will 
have to take a prior formal decision in accordance with law after 
"glving him opportunity to represent bis case before he is put on the 
black-list. The impugned order of cancellation of auction is however 
‘ M к order. 


` It has been centended on behalf of G. Mohandas that in the 
C. O. pu 26(W) of 1996 and С. О. ‘No. 27(W). of 1996 it was not 
disclosed before the Court that- the new Lieutenant Governor had 
already accepted on 25.3.96 the proposal ‘of the Chief Secretary Inter 
alia to cancel the license for 1995 96 and also the result. of the auction 
for 1996-97... As v we have seen, both the said С. О. No. 26(W) of 1996 


and C: О. No. 27(W) of 1996 were dealt with and disposed of during the 
period from 26th to 28th March, 1996. The reason for not bringing the 
decision of the new Lieutenant Governor tothe notice of the Court 
when the aforesaid two writ petitions were dealt with and disposed of 1s 
quite understandable inasmuch as the concerned file was dealt with by. 
the new Lieutenant Governor on 25.3.96 at Pandicherry and not at 
Andaman and obviously there must have been a timo gap thereafter 


‘before the file came back to Andaman from Pandicherry. We have also 
seen that even on 29th March, 1996 the fils did not come back to the 

` office of the Deputy Commissioner. Evidently when the file came back 
to the office of the Deputy Commissioner at Andaman and the decision - 
of the new Lleutenant Governor became known to the Deputy Commi- 
ssioner the aforesaid two writ petitions were no more alive or pending 
before the Court. 


26. The argument аы on behalf of G. Motus that tho 
FIR in crime case No, 53/96 does not implicate G; Mohandas.as an 
accused is not correct. In Paragraph 15 of that FIR ho has- been speci- 
fically named asan accused. Tho learned Advocate also argued that - 
In the said FIR it was indicated that some one else was putting black 
money for converting.it into white money. Even then; that does not 
necessarily exculpate G. Mohandas. ` The entire matter was under 
investigation and Mohandas waa also arrested in that connection. In 
this back-ground the administration did not do anything unreasonable ої 


arbitrary by cancelling the auction proceeding itself instead of issuing 
license in favour of Mohandas or any other bidder of a lower bid. The 
learned Advocate for G. Mohandas also attracted our attentlon to the 
recommendations made by the Chief Secretary ip his note dated- 22.3.96 
including the recommendation to cancel the result of the auction and . 
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- inforii'the "Court accordingly апа await further order of the Court. Ic 
is however: to be noted: dn. this connection that. the -Conrt referred to 
- therein was the Court dealing ‘with С.О. No. 120) of © 1996 and ‘obviously ' Е 


- ithád nó reference to the subsequent writ petitions. filed, by G. Moban- . 


das. “Moreover the Chief Secretary did not say that the cancellation of ~- 


-the result’ of the ‘auction Téquired the ratification of the Court, ‘Tho 


import of the Chief Seoretary's note was that further’ order of the Court. 
+ was to be awalted for action in the post- -cancellation situation with _ 
_which-we are, not -concerned ` in (he present ‘writ ‘petition. ' Here Athe* 


* 


V 


' grievanoe of ‘the writ petitioner is against the’ cancellation of ‘auction: : ` 


- and once we find, аз we do, that there is, no reason to; "nterfére with the“ 
. ‘cancellation of auction; the .matter ends ‘there and "we are “not required 
here.to concern ourselves with the post- -cancellation situation: or develop- 
ment . - ema ^ pou Tar Voi Ine" 


"od 


e G. Mohandas , produced, «before, us a copy. ‹ of. an order of the: Nagpur. 
Bench of the Bombay High Court in relation to certain other accused of. 


the crime’ сазе "In. which О. . Mohandas has been involved.” In our : 


“` opinion in the seid proceeding (Cr. writ 85/96) the 'matter “was.consi- ’ 
7 ‘dered from the angle. of. view "relating to: the Petitioner therein and this 

ў cannot. have any. келп on this appeal, far los on the Ampugiied - 
оўдой. - К Eco wd Wa 
© ~Ia the result, this corel " allowed and tlie Тарам judgment 
and order of the learned trial’ Court including the order ‘Imposing c cost. 

- оп Vikram Dev Dutt is hereby set aside and. the-writ petition itself 
`7 stands dismissed. All ‘adverse remarke-in the judgment of- thé-learned * 
- trial Judge: agalnst'burcaucrats in ‘general and "against particalár Officers ` 


м 


Im 


27. Durlag the hearing of- this. appeal the learned Advocate for M 


also stand “expunged. `, No’ ‘ost is however ordered: In "View of our” P 


above order in F. M. A. T. No. 2119/96 . the' "other - appeal, - namely; ^' 


“sR м: ACT. No. 2118/96 also stands disposed of ccórdingly: ° ME 7 


‚ Jats, J.i Т agree: ү к a ae Dco 
" ^ S K. 9: › aes бооз " ^ $ 2 £t D 
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[ CIVIL APPELLATB JURISDICTION ] 
Before Mr, Justice Sudhendu Nath Mallick and 
Mr. Justice Ram Prokash Gupta 
Ae M . Decision: May 2, 1996 
Partha Bose Roy ы Appellant 
А Versus ` | 
Calcutta Tramways Company (1978) Limited ...... Respondent® 
Code of Civil Procedure—Order 1 Rule 1, Rule 3, Order 12 Rule 6 
—Necessary or proper party— Cash credit facility accomt with Bank— 
` Bank collecting agent— Power-of-Attorpey—Smit for recovery of dues 
from deféndant—Bank not necessary or propér party—Application for 
judgment-on-admission—Not to fail for not Impleading the Bank. 
` Letters Patent—Clause 15—Scope of appeal—Dismissal of petition 
for judgment-in-admiselon— Final order—Irrespective of being on merit 
or not— Appeal Hes. ГАХ 
The appellant broüght a suit against tho defendant/respondent the 
Calcutta Tramways Company Limited for realisation of dues for the 
works done for them under a contract of work. The appellant had a 
cash credit facility account with the State Bank of India, Prince Anwar 
Shah Road branch in whose favoura general Power-of-Attorney was 
exeouted authorising the Bank to demand and recelve a]] debts, sums 
of money which may be due or payable or belong to the appellant. In 
the sald suit the plaintiff filed an application under Order 12 Rule 6 of 
the Code of Civil Procedure for judgment-on-admission for a part of the 
‘claim. The Trial Judge however, dismissed the sald petition on tho 
ground that tho plaintiff ought to have filed the sult making the State 
, Bank of India a party. The Trial Judge in tho same order granted 
liberty to the petitioner to file fresh application under Order 12 Rule 6 
C. Р. С. after making the State Bank of Indiaa party to the suit. 
Being aggrieved by the said order tho appellant preferred Letters Patent 
Appeal before the Division Bench. which was opposed on the ground ^ 
-of maintainability. d > ' 
"Тһе Court allowing the appeal, EE 
HELD: According to the Supreme Court every interlocutory 
order cannot be regarded as judgment but only those orders would be 
Judgment which decides matters of moment or affect: vital and valuable 
rights of the parties and which work serlous injustice io the party con- 
cerned. It has been held there that an order rejecting an application 
for judgment-on-admission under Order 12 Rule 6 of the Code of Civil 
Procedure is a judgment: against which an appeal lies under Clause 15 ој 
. the Letters Patent. - f ( Para 5 ) 
- “Appeal No. 431(A) of 1994 
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The impugned order has affected the vital and valuable right of the 
appellant in the sult causing serious injustice to him. There із no point 
іп saying that the appellant can file a fresh application by making the 
State Bank of Indta a-party thereto as desired by the learned Trial Judge. 
Accordingly we find that ihe instant appeal is quite matntatnable in law 
under Clause 15 of the Letters Patent. ( Para 6 ) 


The Bank has nowhere clalmed апу independent interest fn the 
payment to be made by the respondent company 10 the appellant on the 
basts of thelr contractual agreement regarding the works done by the 
appellant for them. Under the Power-of- Attorney the Bank 1з. only a 
collecting agent. - This cannot prevent the plaintiffjappellant tó:bring а 
‘suit against the. defendant company for payment of outstanding. dues or 
for fillng an application under Order 12 Rule 6 of the Code of Civil . 
‘Procedure for a part claim to which he may be entitled subject to the 
determination of the Trial Court. Order 1 Rulel dnd Order 1 Rule 3 of the 
Ciril Procedure Code clearly provide who may be joined as plaintiffs or 
as defendants in.one sult. By, applying. the test as per provisions of 
Order 1 Rule and Order 1 Rule 3 of the Code of Civil Procedure tt 
cannot ba sald that the State Bank of India should etther be impleaded 

‚ asa plaintiff or as a defendant in. the suit pending In the Court below; 
brought by the appellant against the respondent company ( Para 7 ) 


Cases referred to :— 


(1) Narendra Nath Dutt v. Jitendra Nath Duti & Ors., "o 
AIR 1959 Cal 62 ue ‘ 
(2) Union of India v. Khetra Mohan Banerjee, AUR 1960 Cal 150 
.'(3) Denma.Bank v. Betram Scott (India) Ltd. (In Lign.), ' 
AIR 1987 Cal 134 : Pr 
(4): Vishnu Pratap v. Revati Devt, AIR 1953 Allahabad 647 
(5) Shah Babulal Khimjl v Javaben D. Kanla & Anr., 
' -AIR 1981 SC 1786 ` : pod P 
(6) Ashrumail Devi v. Kumar Rupendra Deb Ratkot, 
AIR 1953 SC 198 i i 2 
.Mr. P. K. Mallick, Amitava Lala and. ' 
S. S. ВЕшогіа` ` «ifor the Appellant 


admission, for a part claim on the ground that the plaintiff ought to 
have filed the suit making the State Bank of India а party.” The learned 
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Trial. Judge by the same order bas, ‘however, granted leave to the 
petitioner /.:е. the present appellant to filea fresh application under — 
Order 12 Rule 6 of the Code of Civil Procedure after making the Stato 
Bank of India a party. to the suit. While passing the impugned order 
the learned Tria] Judge was of opinion that the plaintiff having filed the 
suit without implaeding the State Bank of India ав а party the suit 
would Prima facie be bad for non-joinder of necessary party. 


2. Ithas been asserted before us by Mr. Mallick, the learned 
Counsel appearing for the'appellant thatthe impugned order is wholly 
erroneous asthe State Bank of India is not at alla necessary party to 
the suit brought by the appellant against the defendant/respondent 
the Caloutta Tramways Company Limited for realisation of dues 
forthe works done for, them under a contract of work in which 
the State Bank оѓ Indis жаяг neither a party nor was interested 
in'the work dono for the respondent. It is, however, admitted by 
г Shri Mallick thatthe, appellant hasa cash credit facility account with 
the State Bank of India, Prince Anwar Shah Road branch in whore 
favour a goneral Power- -of- Attorney was executed on 16.1,90 authorising 
the Bankto demand and receive all debts, sums of money eto. which 
may be due or payable or belong to the appellant and to sign and 
endorse all cheques promissory notes etc. or other orders for payment 
of money or delivery of property of every description to which the 
signature or endorsement of the appellant was necessary. It is further 
submitted by Shri Mallick that the State Bank of India did not take 
any step to collect the bille preferred -by the appellant before the 
Calcutta Tramways Company and that at all material times the appellant 
raised thé bills directly. It has been submitted by Shri Mallick that the 
learned Trial Judge without appreciating the legal and factual position 
that the State Bank of India was notat all interested in the subject. 
matter" of the -suit or in the contract between tbe appellant and the 
respondent company has erroneously dismissed the application under 
Order 12 Rule'6 on the ground of non-joinder of necessary party and ав 
such caused serious. injustice to the’ appellant. 


xo «3 Tt appears that the defendant/respondent took a plea before 
.the learned Trial Judge that during the pendency of the sult they 
received a letter from, the State Bank of India, Prince Anwar Shah Road 
branch stating that the company should not make any payment to the : 
appellant in respect of the work carried out by him for the defendant 
company. It further appears that the learned Trial Judge issued notice 
upon the Branch Manager of the State Bank of India, Prince Anwar 
Shah Road branch, Calcutta to clarify such a stand and that the Bank 
appeared. before the Court and stated that the Bank had an irrecoverable 
Powor-of-Attorney in its favour issued by the appellant to collect all his ' 
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dues payable by the defendant company. On the basis, of such submi- 
`ввіод and on bearing tho parties: the learned Trial Judge passed the 
impugned order. , К ВЕ 


> `4. Before ТТЕ the merits of the Instant — we would | 
Ике to deal with the: preliminary objection taken by the learned Counsel 
"appearing for the respondent that the present appeal is not maintainable 
.under Clause 15 of the Letters Patent because the impugned order is 
not a ‘Judgment’ as contemplated therein. In support of his conten-, 

tion that the impugned, order. under appeal is not & ‘Judgment’ 

Shri Bhattacharjee the learned. Counsel for the respondent has referred” 

to the following decisions of this нй Court and a decision of the 
Allahabad High Court :— A 


- 7 (D “AIR 1959 Calcutta page 62, Narendra Nath Бийч v. Jitendra 
Nath Dutt and Others; (2) AIR 1960 Calcutta page 190, Union of 
"India v. Khetra Mohan Banerjee; (3) AIR 1987 Calottta page 134, 
Dena Bank v. Betram Scott (Indta) Ltd. (In-Ligqa.); (4) AIR 1953 
AUshabad page 647, Vishnu Pratap у. ‚ Revati Devi. 


СЯ Shri Bhattacharjee has also referred to a decision of the- 
Supreme Court reported in (5) AIR. 1981 SC page 1786, Shah Babulal Е 
Khimji v. Javaben, D. Kanta and Another. “It has been contended by 
" Shri Bhattacharjee that by the impugned order no rights between the 
parties have been decided and that there has been no final adjudication 
of the rights of the parties and. that as auch the impugned order is not 
an appealable order unaer 'Clause 15 of the Letters Patent. But none 
of the decisions relied upon by Shri Bhattacharjco tend to support his 

‚‚ contention before “us. , In the Allahabad High Court case referred to ` 

. above it has been held that a ‘Judgment’ mean an adjudication which 
s conclusively determines the rights of the parties and not & mere inter- 
locutory order during the. pendency of a case. In'that caso’ the 
Allahabad High: Court held -that the order passed by tho learned Single 
Judge was mere interlocutory order and -as such an appeal was-not 
maintainable under the Letters Patent. In the aforesaid Allahabad. 
High Court case the Suprome Court's, decision in the oase of 
(6) Ashrumati Devt v. Kumar Rupendra Deb 'Ralkoi reported in AIR 1953 
sc page 198 was considered. In Ashrumati’s саво it has been held by 
the Supreme. Court that a decision on any and every point in dispute ` 
between the parties- to a ‘suit is not necessarily a *Judgment'. In. 
Ashrumati’s case an order of transfer of a.case was challenged and the 
Supreme ‘Court was of the view that such an order passed by a Single 
Judge of the High Court is not a ‘Judgment’ 80 as to be appealed against 

under Clause 15 of the Letters Patent. But the Supreme Court bas. ‘also 


И vlarificd that an бошот for transfer cannot t be placed. in the same category 


\ 
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. авап order rejecting a plalnt or one dismissing a suit on a.prellminary 
ground because in the latter case the: suit is completely at an end and 
it is immaterial that another suit could bo filed in the same or'anotber 
.Court: after removing the’ defects. which led to the order of rejection. 
In the case reported'in AIR 1959 Calcutta page 62 it bas been held that 
ап order allowing, the amendment- of the written statement is not a 

. ‘Judgment’ under Clause 15 of the Letters Patent and as such is not . 
,appealable. In the сав reported in AIR 1960 Calcutta page 190 it has 
been considered what amounts: to a ‘Judgment’ for the purpose of an 
appeal under Clause 15 of the Letters Patent. It has been'obsérved that 
'the Principal test would be whether in the impugned decision the cardi- 
nal or major isates have been decided finally affecting the rights of the 
parties., In the case réported in AIR -1987 Calcutta page 134 it has 
‘been held'that an,-order dismissing an application for amendment of 
débrec-on thé ground that ‘there was mistake in plaint about description 
of property is-not a ‘Judgment’ within Clause 15 of the Letters Patent 
because it docs not determine any, right. So the main test to determine 

, whether an impugned order isa ‘Judgment’ or not under Clause 15 of 
the Letters Patent isto ascertain whether such order amounts to a final 
adjudication of the rights to the parties asserted before the Court. The 

. Supreme Court -in .its judgment reported in-AIR 1981 SC page 1786 has 

. -elaborately discussed the issue with. reference to the Clause 15 ofthe 
. Letters Patent and in our opinion ‘the above decision of the Supreme 
Court-has finally settled the issue. It has been held by the Supreme 

. Court that whenever a Trial Judge de-:ided a controversy which affects 
valuable rights of one of the parties, it must be treated tó bea judgment 

~ „within tho meaning of the Letters Patent. · According to the Supreme 
"Court every interlocutory order cannot be regarded as judgment but 
only those orders would be judgment which decided matters of moment 
or affect vital and valuable rights of the parties and which work serious 

. injustice to.the party concerned. In para 120 of -the judgment the 
Supreme Court ‘has given a list Illustrations of interlooutory orders 
which may be treated as judgment for the purpose of Clause 15 of the 
Letters Patent. It has been held there that an order rejecting an appli- 
cation for judgment-on-admission under Order 12 Rule 6 of the Code of 
~Civil Procedure is a ‘Judgment’ against which an appeal lies under 
* Clause-15 of the Letters Patent. By the impugned.order the learned 
Trial Judge has dismissed the appellant's application under Order 12 

. Rule 6 without going into tho merits on the ground that the State Bank 
р of India, Prince Anwar Shah Road branch, Calcutta should have been 
mado a party to the enit which would fall for being bad for non-joinder 
of necessary party. Shri Bhattacharjee áppearing for the respondent 
has contended that by the impugned order tho learned Trial Judge has 

. given liberty to the appellant to file a fresh application under Order I2 
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Rule 6 after making the State Bank of India a party to the proceeding 
and as such the instant appeal should not be held to be maintainable. 
We fal] to appreciate such contention in view of the Supreme Court's 
judgment.In Xhimjl’s case that an order of rejection of an application 
for a.judgment-on-admission under Order12 Rule 6 of the Code of 
Civil Procedure is sppealable. It makes no difference if the learned 
Trial Judge has dismissed the application under Order 12 Rule 6 without | 
Soinginto the merits, although at the samo time giving liberty to file a 
fresh application on removing the defect of parties (vide Ashrumati's 

case, supra). 


6. The impugned order, as bas been rightly pointed out by 
Shri Mallick has affected the vital and valuable right of the appellant 
in the suit causing serious injustice to him. There is no point in saying 
that ihe appellant can file a fresh application by making the State Bank 
` of India a party thereto as desired by the learned Trial Judge. Accor- 
dingly we find that the instant appeal ів quito. ‘maintainable in law under 
Clause 15 of the Letters Patent. 


7. Now the question is whether the learned Trial Judge is correct 
` in his finding that the State Bank of India, Prince Anwar Shah Road, 
Calcutta is a necessary party to the suit. Inthe impugned order the 
learned Trial Judge has nowhere given any reason why the State Bank 
of India, Prince Anwar Shah Road branch should be treated asa 
necessary party to the suit, The Power-of-Attorney (vide page 223 of 
the paper book) doés not disclose or incorporate the contract between 
the appellant and the respondent company (vide page 17 of the paper 
book) Nor any payment arising out of ‘the said contract has been 
assigned to the State Bank of India under the said Power-of Attorney. 
There.is no privity of contract between the appellant, and defendant on 
the one hand and: the State Bank- of India on the other regarding the 
subject matter of tho sult pending in the Court below. The Bank has 
nowhore claimed any in dependent interest in the payment to be made 
by the respondent company to the appellant on tho basis of their 
contractual agreement regarding the works done by the appellant for 
them. Under the Power-of-Attorney the Bank is only a collecting agent. 
This cannot prevent the plaintiff/appellant to bring a suit against the 
defendant company for payment: of outstanding dues or for filing an 
application Order 12 Rule 6 of the Code of Civil Procedure for a post 
claim to which he may be entitled subject to the determination of the 
Trial Court. Order 1 Rule 1 and Order 1 Rule 3 of the Civil. Procedure 
А Code clearly provide who may be joined as plaintiffs or as defendants ' 
in one suit. By'applying the test as per provisions of Order 1 Rule 1 
and Order 1. Rule3 of the Code of Civil Procedure it cannot bo said 
that State Bank of Indis should either be impleaded orssa plaintiff or 
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asa defendant In the sult pending in the Court below brought by the 
appellant against the respondent company. Shri Bhattacharjee, has 
admitted that the State Bank of India ів not entitled to bring a sult for 
realisation of its dues against the respondent company ‘and that the 
Bank has no independent right to get Itself Impleaded in the süit ponding 
in the Court below, Wo also find that the Bank has never prayed before 
the Trial Court to add it ава co-defendant or as a co-plaintiff. Under 
the circumstances and in view of the above Propositions of law we are 
ofthe opinion the learned Trial Judge is wrong {л his view that the 
State Bank of India fs a necessary party to the suit, that the suit would 
be bad -for non-joinder of necossary party. The:impugned order of 
rejection of the Appellant’s application uader Order 12 Rule 6 of the 
Code of Civil Procedure on the ground of defect a party is improper and 
.badinlaw. To hold that because the State Bank of Indla, Prince 
Anwar Shah Road branch has asked the respondent company to stop all 
payments to the appellant on the basis of a Power- of-Attorney appoin- 
ting the former as the collecting agent of tho latter, it (i. e. the Bank) 
should be treated ав а necessary party to the suit or the sult would be 
bad for non-jolnder of necessary partios andia that ip view of the 
- matter the application undér Order 12 Rule _6 should be dismissed 
outright is neither ligic nor law. We are of opinion that the State Bank 


-of India, Prince Anwar Shah Road branch is not at all a necessary party 


or proper party to the suit pending in the Trial Court and that on the 
‚ ground of defect of party the learned Trial Judge should not have 
‘dismissed the appellant’s application under Order 12 Rule 6 of the Civil 
Procedure Code. 


j Mr. Mallick while referring to Section 99 and Section 141 of the 

Code of Civil Procedure’ insisted that the application under Order 12 
Rule 6 of the Code of Civil Procedure should be disposed of by this 
bench on merits. But in our view Section 99 of for: that matter 
Section 141 of the Code of Civli Proceduro can have no application to 
sustain the contention of Shri Mallick. As the learned Trial Judge has 
dismissed the application under Order 12 Rule 6 ofthe Code of Civil 
Procedure on technical ground without going.Into the merits’ of the case 
contained theréin, it would be proper to direct the learned Trial Judge 
to dispose of the said application c on merits. Under the circumstances 
wo allow the appeal on'contest without cost. The impugned Judgment/ 
Order of the learned Tria! Judge dismissing the appellant's application 
under Order 12 Rule 6 of the Code of Civil Procedure is set aside. The 
said application be restored to file and we direct that the said applica- 
tion be disposed of on .merits after giving both the parties an opportu- 
nity of hearing according to Јачгая early as. possible, preferably within 
four weeks from the date of reopening of this High Court aftor the 

by 
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summer er holidays this Véar., АП the: parties are to, act ба: a, ибей copy. 
‘of the , operative part of this Judgment to be issued | by the Айнаш - 
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17 7 бакта, Municipal Cotporation Act, 1980— Seetlons 188 and 189 —. 
Апана! valuation of holding { {от municipal tax— Reasonable rent—Deter- ` 
“mination without application of. mind—Liable to be set aside— Writ Court - 
competent to ‘decide—Directing. the petitioner: Чо avail remedy, in appeal ү 
Court—Not required..- р 

` , The annual: _valaation of: the "premises No. 21, Chanditela Main: 
Road, Calcutta -was. fixed by tho Hearing Officer. at Rs. 10,800/- for.the 

. purpose’ of municipal taxation. This annual valuation . „was fixed, by 

holding that the. reasonable rent of the premises is Rs. J ,000/- рег month, 
‚ though ‘no ground for "fixing this reasonable rent was mentioned inthe 

` order. The petitioner * ‘challenged ” ‘this valuation” љу“ weit application И 
before the High Court. > 


‘Allowing, the ‘writ sbpllation “and setting ‘aside ibe valuation 
the Court, oe ee 


M HELD : ., This 1s поі at all a reaioned order. No reason has been | : 


2 given. by, rhe "Hearhig Officer as 10 why the,, reasonable’ „rent could be 
fixedat Rs. 1,000/-, The writ "petitioner filed- -an ‘ objection, Several 


‚ objections - were ralsed. in the. same. From the order “indicated above . ~ - 
. tt does not. appear ‘that the. /Héürlng Officer . while coming to . such, es 


` concluston has-at all applied his mind. . - ` `~ | ( Para 3 ) 
It tanow well-settled by various decistons; of the Suprefne Court 
as well as of this Court that when an authority passes any order: -withous 
«йаа of mind and such order Ig passed without giving any. ‘reasons 


A qu et 
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the wi Court 1з eniltled to entertain the writapplication without 
directing’ the writ petitioner to avail of the alternative remedy by way 


of appeal, ( Раға 4 ) 
Mr. D. S. Mishra ` че Дог the Petltloner 
7 Mr. Ashok Dass Adhikari RS ... for the Respondo 


* "The judgment of thè Court was as follows !— 

In this writ application the writ petitioner challenges an order 
of valuation made by the Hearing Officer in respect of promises 
No. 21, Chanditala Main Road, Calcutta which is -Annexure-G to the 
writ application. 


2. Mr.Das Adhikari has produced records relating to this case. 
From tho records it appears that the Hearing Officer by passing ап order 
of valuation has in fact passed the following order :— - 


“Аненее is present. ' See inspection report. Heard the 
85508860, - Scen also LB. after hearing. both the parties and con- 
sidering the matter the reasonable rentis fixed at Ra. 1,000/- and 
municipal annual value therefore comes to Rs. 10,800/- after allowing 

\ statutory deduction as admissible." 


`3. In’ my view this is not atalla reasoned order. No reason 
' has been given by the Hearing Officer as to why the reasonable rent 
could be fixed at Rs. 1,000/.. , The writ petitioner filed an objection 
which la Annexure-B to the writ petitlon at page 31. Several objections 
were raised in tho same. From the order’ indicated above it does not 
appear that the Hearing Officer while coming to such conclusion has at 
all applied his mind. In that view of the matter I set aside the order of 
valuation which is Annexure-G to the writ petition and direct the 
Hearing Officer to decide the same afresh in accordance with Jaw within 
four months from the date of communication of this order after giving 
hearing to the writ petitioner and other parties, if there be any, and 
after passing a reasoned order in accordance with law. - 


4. Yam not unmindful of the fact that & provision of appeal has 
been provided under Section 189 of the CMC Act, 1980 against an 
order of valuation made under Section 188 of the CMC Act, 1980. A 
point may be raised that, in view of such alternative remedy available 
to the writ petitioner the writ petition cannot be entertained, It is now 
well settled by various decisions of the Supreme , Court as well as of this 
‘Court that when an authority passes any order without application of 
mind and such order ia passed without ‘giving any reasons the Writ 
Court ia catitled to entertain the writ application without directing the 
writ petitionor to avail the alternative remedy by way of appeal. 
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, 


Officer is directed to dispose of the same in.the manner indicated above. 


‘ 6. The writ petition is allowed to the extent indicated above. 


7. There will be no order as to costs. р 
| : $ " ` 
All parties are to act оп а xerox signed copy of this dictated order. 
on the usual undertaking. 


xat 


8. K.G. 


" ^f CIVIL APPELLATE JURISDICTION 1 
Before Mr. Justice Satyabrata Sinka and. 
Mr. Justice Bhaskar Bhattacharya ^ 
Decision ; July 31, 1997 
Darga Charan Saba у Appellant’ 
; 25 Versus А i - 
Sm. Baradamani Dasi s... Rospondent™ 


" ^ 
; West Bengal Premises Tenancy Act, 1936—Section 13(1) (а)— 
Eviction of tenant—Groand ef sub-tenancy —Sub-tenant to be in exclusive 
possession—Distinction between lease and licence—Exclusive possession 
is relovant—Non-cxamination of the plaintiff —Adverse effect. 


$ The plaintiff / fespondent filed 8,8uit for „eviction against the 
defendant / appellant on the. ground of sub-letting of the premises 
occupled by him as tenant. It was alleged that the defendant/appellant 
inducted the respondent No. 2 Chhabi Sarkar as sub-tepant without the 
written consent of the plaintiff. The defendant denying the allegation 
contended that Chhabi Sarkar approached the defendant to allow her 
to use and occupy a portlon of the suit room temporarily to earn her 
livelihood. The defendant at first refused but subsequently at the 
request of (НӨ рашт aliowed her to sit and work ід а corner of his 
room without fealising any money. Tho Trial Court, however decreed 
the suit In’ favour of the plaintiff." Being aggrieved the defendant 
proferted appeal before the High Court. e 


А The Court allowing the appeal and setting aside the judgment of, 
the Trial Court, І i . i 


^ 


С жр, A. No. 83'of 1980. ` 


5. Accordingly, I set aside the order of valuation and the Hearing” ` 


( 


' 
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"HELD: bare per perusal of the aforesaid provision (Sec. 13(1) (a) 
“of the West Bengal: Premises Tenancy Act) would clearly show that for 
the pürpsse of proving sub-tenancy -the tenant 1s required to put the 
` sub-tenant in exclusive possession of the tenanted premises or part 
thereof. .Furthermore tt is also а well-settled law that for the purpose 
of making a distinction between the lease and licence exclusive possession 
1s a relevant factor. In (he Instant case, there із no evidence to prove 
exclusive possession of the respondent. ( Para ? ) 


“In this view of the matter, there cannot be any doubt whatsoever 

* that. the „Plaintif has, failed to prove the element of sub-tenancy as їз 

required | in terms of Section 13(1)(a) of the West Bengal Premises 
Tenancy Act. - , x T ( Para 8 ) 


Tn this casé admittedly the plaintiff was not examined. Itis now 
well-settled that non-examination of the plaintiff must be vlewed seriously. 
The judicial committee in the case reported in AIR 1927 Privy Council 230 
has depricatei the practice of hon-exomination of the parties to the кий. 

х ~ (Рага 9 ) 


^ Cases referred to :— 
(1) Dipak Banerjee v. Smt. Lilabat! Chakrabarty, 
AIR 1987 SC 2055 


(2) = = Srst; Rajbir Kaur & Anr. v. M/s. S. Chokostrt and Co., 
AIR 1988 SC 1845 


(3) Capt -B. V. D'Souza v. Antonio Fausto Fernandes, 
AIR 1989 SC 1816 


(6). M/s. Délhi Stationers and Printers v. Rajendra Kumar, 
z AIR 1990 SC 1208 : 


x — (5) AMR. 1927 PC'230 


(6) The Maharashtra State Financial Corporation y. M/s. Jaycee 
Drugs & Pharmaceuticals Pyt. Ltd & Ors., AIR 1931 Bom 97 


* Dr Indrajit Mondal, RS ea з nos ami Jor the Appellans 
Mr. S. P. Roy Chowdhury, L. C. Bihani, Мз. Suchandra 
Mukherjee and Mr. Naba Kumar Раа  ... Jor the Respondent 


The judgment of the Court was as follows :— 

Sinha, J : This appeal is directed against a judgnient: and decree 
dated 29.3 79 passed in Ejectment Suit No. 207 of 1975.- The respondent 
filed a suit for eviction. The said suit was decreed by the learned trial 
Judge: upon acceptance of the plea’ ofthe plaintiff that the defendant/ 
appellant had sub-let a portion of the sult premises in favour of the 
respondent No. 2. The only question which arises for consideration 


E 
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Р this appeal is as to whéther dis plaintiff has been able to prove that 
the defendant bad aub-let a portion of the tenanted premises in favour of 
the respondent. The fact is that the defendant was a monthly tenant 
under her іп respect of one room at premises No. [03B, Baithakkhana . 
Road, Calcutta-9 at a rental of Rs. 42/- is not in dispute. Tho plaintiff | 
in Paragraph 3 of the plaint stated that the défendant had sublet a part 
„of tho promises to one Sm Cbhabi Sarkar after the commencement of 
“thé West" Bengal Premises Tenancy Act, 1956 without any written 
consent of, the plaintiff The plaintiff has not stated ав to how and 
under what circumstances the defendant had allowed the aforementioned 
Chhabi Sarkar to occupy a portion of the tenanted premises as a sub- 
‘tenant. The respondent on the other hand, in Paragraph 9(b) of tho 
‘written statement while denying and disputing the said allegation [nter ` 
alta, stated that the respondent,.Chhabi Sarkar, used to work under one 
Bireswar Chakraborty who-was evicted from the premises held by him 
in execution of a deoreo passed by the City Civil Court, Calcutta The 
aforementioned: Chhabi, Sarkar approached the defendant to allow her 
to use and occupy a portion of the room temporarily just to carn her 
livelihood. The - defendant refused.. It is further alleged that subse- 

^ quently the ‘plaintiff also requested this defendant toallow the said 
Sm. Chhabi Sarkar on the-said terms. - Accordingly, out of humani- 

, tarian ground, the, defendant allowed the said Sm Chhabi Sarkar to sit 
aod work іп а corner of his room and work, without realising any 
money on any account from her.. But subsequently it transpired that 
the said Sm Chhabi Sarkar entered the said space in collusion and 
“conspiracy with the plaintiff. and on her dictation deliberatel, refused 
to vacate the said space inspite of repeated request This defendant. 
sabmits that he did not transfer any part of his tenancy to 'Sm. Chhabi 
Sarkar by sub-letting or assigament and as such on this ground also he 
is not liable to be evicted. : 


2. Admittedly the respondent No.2 has purchased the premises 
in question from the plalntiff. Curiously-enough, the sald Sm. Chhabi 
Sarkar examined herself as witness оп behalf of the plalntiff.. In her 
examination in chief she stated that she had been paying rent to the 

- appellant at the rate of Ra. 40/- per month but she was not granted any 
rentrecelpt. According to her, there are four doors for entering into 
-thesald room. She stated that only one door of the disputed room was 
in possession of the defendant and the remaining three doors were in 
her possession However, she admitted that there was no partition wall 
inside the disputed room. According to her, she had been in possession 
of the room since 1969 ‘She was maintaining Books of Accounts but 
thesame had not been produced She had no witness to- "prove the 
settlement. She admitted that she was enjoying tho pipere energy 


\ 
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laintiff which benefit the plaintiff had denied to other tenants. 
Although she alleged that she ‚Һай been paying rentto the defendant, 
in crossccxamination: she admitted that she has not paid any rent to the 
Plaintiff during the period of suit... oo at 
: ,3 The plaintiff did not examine herself. ; P. W. 1, Durga Mohan * 
Das is said to be an employee and tadbirkar of the plaintiff. He merely 
atated that the plalotiff is old and саппо move. In his cross-examina- 
tion, he contradicted Р. W, 2 stating that- the electric meter in the name 
of the plaintiff. He, however, admitted that ‘the respondent had been 
enjoying electricity from the meter of the plaintiff for which no charges 
аге paid. He also admitted that ihe disputed .room does not have any 
partition. ‚It is stated that the disputed room has only two doors, one 
ip used by the defendant and anotheris used by Sm. Chhabi Sarkar. 
‘In his deposition, he however stated “Ido not know when and under 
what terms and conditions ‘defendant permitted Chhabi Sarkar to put 
` up inthe disputed room. I have-never seen ‘defendant to realise rent 
from Chbabi Sarkar.” T í | : 
^. 4. . On the other hand. the defendant/appellant examined himself 
as D.W 1.. He categorically stated that the respondent was allowed to 
occupy a portion of the tenanted premises at the instance of the plaintiff. 
' He further stated that there was no relatiónsbip oflandlord and tenant 
between him, and the respondent. He has;deposed in support of the 
‘statements made in the written statement to the effect that tho sald 
Chhabi Sarkar was a licencée. s : 


‘3. The learned trial Judge unfortunately without going into the 
queston as regard éxistence. of requirements of Section 13(1)(а) of the 
West Bengal Promises ‘Tenancy Act, 1956, arrived ‘at a finding that the 
plaintiff has been able to prove the allegations made in the plaint to the 
effectthat the defendant has sublet a portion of the disputed room in 
favour of the said Sm. Chhabi Sarkar, ^ 

6. The question as to whether the said Sm; Chhabi Sarkar is in 

-~ possession of a portion of the, tenanted premises is not in dispute. 
` However there cannot be any doubt that before an order of eviction can 
be passed, the plaintiff is under a statutory obligation to prove ingre- 
dients ofthe statutory provision Section 13(1)(a) of the Wost Bengal 


from the pl 


Promises Tenancy Act, which reads thus :— — - decd ` 
' “13(1Xa), Protection of tenant against eviction — > 


(D? Notwithstanding anything to the contrary in any other lag, 
no order or decrée for the recovery ої Possession of any premiseg 
shall be made by. any Court in favour of the landlord against a 
tenant except on one or more of the following grounds, namely, 


(a). Where the tenant -or any person residing in the Premises 
_letto the tenant -without the previous conscnt in writing of the 


Mn 
x 
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landlord transfers, assigns or sublets in whole or in part the 
' premises held by him.” 


7' A bare perusal of the aforementioned provision -would clearly 
show that for the purpose of proving sub-tenancy tbe tenant is‘required 
to put the sub-tenant in exclusive possession -of the tenanted premises 
or а part thereof. Furthermore it is also a well-settled law that for tbe 
purpose of making a distinction between the lease and licence exclusive 
possession is a relevant factor. In theinstant саве, there js no evidence 
to prove exclusive possession of the respondent. 


' 8. In this view of the matter, there cannot be any doubt whatso- 
ever that the plaintiff has failed to prove the element of sub-tenancy as 
is required in terms of Section 13(1Xa) of the West Bengal Premises 
"Tenancy Act. This aspect of tho matter has been considered by the 
Supreme Court of India іп the case reported in (1) AIR 1987 SC 2055 ; 
(2) АТК 1988 SC 1845; (3) AIR 1989 SC 1816 and (4) AIR 1990 SC 1208. 


9. Furthermore, in this case admittedly the plaintiff was not 
examined. It is now woll-settled that non-examination of the plaintiff 
must be viewed seriously. The Judicial Committee in the case reported 
10-(5) AIR 1927 Privy Council 230 has- deprecated the practice of non- 
* examination of the ‘parties to .the suit. The said decision has been 
followed by the Bombay High Court in the case reported in (6) AIR 1931 
Bombay 97. Furthermore, if the plaintiff did not have any role to play 
їп the matter of occupation of -a portion of the tenanted premises by 
Sm. Chhabi Sarkar, there was absolutely no reason as to why and 
under what circumstances he has been supplying electrical energy to her, 
although the said amenity has been denied by her to otber tenants. 
Such supply of electricity was also made without any consideration 
whatsoever. We cannot also lose sight of the fact that ultimately the 
plaintiff has sold the tenanted premises to the said Sm. Chhabi Sarkar. 
The fact, as narrated herelabefore, leads to only one conclusion 
that the defence set up by the defendant/appellant is correct 
10. In that view of tho, matter, we are of the opinion, that it is 
not possible to uphold the judgment and decree passed by the learned 
trial Judge. 

i For the reasons aforementioned, this a peal is allowed, the 
judgment and decree passed by the learned tria! Judge is set aside 
with costa, = - | 
' Counsel’s fee ts assessed at 100 G Ma. 


: Bhattacharya, J.: I agree. 
S. K. G. ` 


* 


s 
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[ CRIMINAL REVISIONAL JURISDICTION ] 
` Béfore Mr. Justice Asish Baran Mukherjee 
Decision: May 20, 1997 — 
Sri Falguni Chakraborty ` : Те sevens Petitioner 
Versus ] . 
' State of West Bengal & Ors. - .... Opposite Partles* 


Code of Criminal. Procedure, 1973—Section 202— Complaint on the 
allegation of defamatory statement — Cognirance of the eases— Materials 
and evidence furnished by complainant to be considered—No scope to 
‘consider defence caso—Dismissal on Consideration of exceptions to provi- 
sion mot justified. р \ 


Indian Penal Code— Sections 499, 500— — Cognizance of offence— No 
" cope to consider exception at that stage. 


The petitioner is a whole time lecturer in the post йе depart- 
mont of, Anthropology, Vidyasagar University, Midnapore since 1987. 
The opposite party No.2 and one Chunl Kotal were students of the 
petitioner, On account of death of Chuni Kotal while a student of 
M Sc., Part II, Anthropology there was a departmental enquiry against 
the petitioner which was conducted by Mrs Justice Manjula Bose 
(Retd ). On 29th January, 1993, the opposite-party No. 3 Head of the 
Department of Anthropology, Vidyasagar University submitted before 
the Enquiring Officer along with, enclosures including a letter written by 
the opposite party. No. 2; dated 20th August, 1992 making imputations 
against the petitioner affecting his reputation. During enquiry the 
_ said lotter was presented through the. Presenting Officer. The petitioner 
` filed a complaint under Section 500 of the Indian Penal Code against 
the opposite party Nos. 2 and 3 before thé Sub-Divisional Judicial 
Magistrate, Alipore , on tho allegation that these opposite parties made 
defamatory statements and published the. same. The Sub-Divisional, 
Judicial Magistrate, however refused to issuo process against the 
opposite parties on the ground ‘that the exceptions to Section 499 of the 
Indian Penal Code are attracted Boing aggrieved the petitioner 
proferred Revisional Application before the High Court. 


Allowing the criminal Revision the Court, 


HELD: It appears tome thatthe learned Magistrate misdirected 
himself, in considering the exception: Nos. 1 and 8 to Section 499 of the 
Indian Penal Code in the stage of Issuing process under Secifon 202 of 
" she Criminal Procedure Code. : The scope of a Magistrate taking cogni- 
хапсе of an. offence at the stage of Section 202 ts very limited. He ts 


'” *Criminal Revision No. 825 of 1994 


В 
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to see whether there is prima facie case to go to trial and not prima facie. 

materials for awarding a sentence. The consideration of exceptions to 

Section 499 I P. C. із not available to the Magistrate at that stage. 
( Рага 11). 


The learned SDJM was swayed away with the letter published by 
way of its presentation before the Enquiry Officer tn course of hearing 
of the departmental proceeding. But this fact alone which was available - 
at that stage does not prove exception No I or even the exception No 8 
so far as It relates. acquisition having been made in good faith. On the _ 
other hand, if the sald letter as also the evidence of the petitloner and 
three of his wlinesses are considered їп true perspective, there are prinia " 
facte materlals for issuing process under Section 500 I. РУС. 

( Para 12) 


_We are concerned with the avallable materlals to be considered at 
the stage of a proceeding under Section 202 of the Criminal Procedure 
Code when there is no scope for the learned Magistrate taking cognizance 
to consider the exceptions since there being»no accused before the learned 
Magistrate, there is none to plead the ingrediente of those exceptlons. 

C Para 13) 


Cases referred to :— 
(1) Balaroj ғ. Moti Ram, AIR 1971 SC 1387 
(2) Surinder Mohan v. A. L. Chopra, AIR 1978 SC 886 
(3) S. Singh v. State of Punjab, AIR 1966 SC 97 


The judgment of the Court was as follows :— 

The Revisional application preferred under, Section 397, Sec 401 
read with Seotion 482 of the Criminal Procedure Code is directed 
against the Order. dated 1st of March, 1994 passed by Sub-Divisional 
Judicial Magistrato, Alipore | declining to issue process to the accused 
persons in Case No C-1697 of. 1993 under Section :00 of the Indian 

' Penal Code. ` : Е 


2 The case of the petitioner is that he is a respectable member 
ofthe society being a whole-time lecturer іп the post-graduate depart- 
ment of Anthropology, Vidyasagar University, Midnapore since 1987. 
Earlier also he acted as a part-time lecturer in the said University, He 
also received a number-of Certificates and other documentsin recogni- 
tion of his reputation in the concerned field. 


3 Тһе „Opposite Party No 2 wasa student of the petitioner in 
the academic year 1985-86 when one Chuni Kotal wasalsoa student. 
The petitioner along with two other lecturers supervised the field work 
in that year at Jhargram. The Opposite Party No. 2 was also a student 
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\ 


of tho petitloner while persuading his M.Sc; degree from 1986-88. Chun! 
` Kotal died on 16th August, 1992 while she was a student of M.Sc. 
= ‘Part-II in-Anthropology zolg fetes yl . 

* 4. ‘There was a depart nental enquiry against the petitioner which 
was conducted by Mrs. Justice Manjula Bose (Retd.) which began its 
sitting on 4th of December, 1992. Earlier, the petitioner was suspended 
on 28th of August, 1992. Later, suspension was sot aside by this Court 
by Order dated 25th of September, 1992 : US 


. $. On 29th January, 1993, Opposite Party No. 3 lecturer In the - 
Department of Anthropology in the Vidyasagar University since 1990 
aud later-Head of the Department from 6th of March,. 1991 submitted 

^ in writing before the Enquiring Officer along with enclosures Including 
a letter written by the Opposite Party No 2 dated 20th August, 1992 
making imputations against the petitioner affecting his reputation. The 
said letter was addressed to the Vice-Chancellor of the University with 
а copy to the-Opposite Party No. 3.. The petitioner’s representative, 
Aranaksha Chakraborty received. а xerox copy of the said letter along 
with other documents on 111} of February, .1993. During .the progress 
of the enquiry, the said letter: was presented through Ог S. Ghorai, 
* Presenting Officer, in presence of the petitioner and many others, all of 
whom became aware of tlie imputation made in that letter. Later on 
7th-May, 1993, that letter was put to the Opposite Party No. 2 in course 


xx 


of his examination before the Enquiring Officer. 


- 7 6.. Iis thecontention of the petitloner that the writing of the 

` saldletter by the Opposite Раму ` No;2 and publishing of the same by 

+ Opposite Party No. 3 making defamatory allegations against the 

· petitioner is defamation and „thus, attracting Section 500 of the Indian 
Penal Code -The revisional ‘application contains a copy of the said 
letter which makos certain imputations, against the petitioner regarding 
his character inoluding-his weakness towards tho female students of the: 
University. . SEN "S EE 


7. The petitioner filed a complaint under Section £00 of the 
Indian Penal Code against the Opposite Party Nos: 2 and 3 before the 
SDJM 'Alipore on Sth October, 1993. Apart: from the petitioner him- 
self, three other witnesses wero examined but the learned Sub- Divisional 
Judicial Magistrate refused to Issue process against. the Opposite Party 
Nos. 2 and 3 on the ground that exceptions to Section 499 of the Indian 
Penal Code are attracted. | n ` 


8 Being 'aggrieved the revisional application has been preferred 
alleging that the Sub:Divislonal Judicial Magistrate failed to. appreciate 
thé facts and misdirected himself in dismissing the petition oficomplaint 


e 
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hen there are piima faele materials dn support of an ‘offence under 
Section 500 of the Indian Penal Code agalnst the Opposite Partles ` 
Nos.2and 3 Не further alleged that there could ђе по consideration 
by the learned Magistrate of the exceptions to Section 399 of the Indian 
Penal Code at that stage. 


9 The revisional application is. contested by the Opposite Parties 
Nos. 2 and 3. 


10. [have given my careful, сенй йө to the submission of 
the learned Advocates representing the petitioner and Opposite Parties 
Nos. 2 and 3 and have- also gone through the petition of complaint ав 
also the evidence taken under Section 260 of the Code of Criminal 
Procedure at the time of taking cognizance. Оп а careful sorütiny of 


the said materials and impugned order of the learned Sub-Divisional , 


Judicial Magistrate, it appears to me that the learned Magistrate mis- 
directed himself in considering the exception Nos. 1 and 8 to Section 499 


of the Indian Pena! Code in the stage of issuing process under Sec- ` 


tlon'202 of the Criminal Procedure Code. The scope of a Magistrato 

‘taking cognizance of an offence at the stage of Section,202 Cr. P. C Is 
very limited, Ho is to see whether there is a prima facle case to-go to 
trial and not prima facie materials for awarding а sentence. The consi- 
deration of exceptions to Section 499 I.P.C; is not available to tke 
Magistrate at that stage. The exceptions are required to be pleaded and 
proved by the concerned accused at the time of trial. At this stage 
under Section 202 Cr. P C. when the acoused has got по say in the 
matter, the Magistrate taking ‘cognizance cannot take up the case of 
accused and consider whether the exceptions are there or not. 


11. The learned Sub- Divisional Judicial Magistrate took recourse 
to exceptions Nos land 8 to Section 499 of the Indian Penal Code. 
The first exception runs thus :— - 


'e 


“It is not defamation to impute anything which is true concer- ' 
ning апу person if it Бе for the public good that the imputation , 


- should be made or published. Whether or not it is for the public 

good 18 a question of fact".' Before this exception is to be accepted 

` in order to negative an offénce, under Section 499 of the Indian 

Penal Code, prima facie materials are required to be proved by a 

person taking recourse to the said exception. At the stage, under 

Section 202 Cr P. C. the accused 10 not in the picture and there was 

, no material before the learned Magistrate that the imputation made 
is true or that It łe for public good that there should be ыа: 


12 The exception No. $ roads as follows :— 


“It is not defamation to prefer in good faith an accusation 
against any person to any of those who have lawful authority over 


< 


ü 


П 
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that person with respect to the subject matter-of accusation." In 
order to prove this exception, it isto be proved by the concerned 
accused that he made the accusation in good faith, apart from the 
same being made before a lawful authority. The learned SDJM 
was swayed away with the letter published by way of its presentation 
before the-Enquiring Officer in course of hearing of the departmental 
Proceeding: Bot, this fact alone which was avallable at that stage 

. does not prove exception No. 1 or oven the exception No. 8 so far as 

ғ. К relates accusation having becn- made in good falth. On the other 
hand,if the said letter as also the evidence of the petitioner and 


an 


three of hia witnesses are considered in true perspective, there are 


$. 


prima faciè materials for issuing process under Section 500 IPC. 


_ 13. In this connection, reference has been made to some 

. decisions and also to some provisions of the Vidyasagar University 
‘Act, 1991. Section 10 of the said Act defines the power of the Vice- 
Chancellor. It is contended that the Vice Chancéllor by virtue of the 

“ power given to him ordered tho departmental proceeding. In course 
of such-proceeding, the said letter was published and the writer of the 
letter was examined. But, this fact alone cannot exonerate the writer 
or the publisher from any liability unless that can come within the 
exceptions to Sea. 439 of the Indian Penal Code which can be considered 
onlyatthetime of trial when the accused persons are to takethe 
defence and claim themselves to be covered by the exceptions. In 
~ -this connection, réference may be made to a decision being (1) Balaraj 
v. Mott Кат reported in AIR 1971 SC 1387 which deals with the scope of 
Sec. 202 of the Criminal Procedure Code. It is a case also under Sec 499 
of the Indian Penal Code. It has been held that the question as to the 
applicability of exceptions to Section 499 of the Indian Penal Code can 
arise only during. commencement óf trial. At the stage of enquiry, it 
isto be. seen whether there is a prima facle case on the basis of the 
O complaint. The decision of (2) Surender Mohan v. A. L Chopra 
reported in AIR 1978 SC 886. is ‘not exactly applicable in the present 
сазе since there is no question of any limitation as the potition of 
complaint was filed well within three years from the date of the making 
of the imputation; The decision of C. Р. Singh v. P. C: Bose reported 
in AIR 1430 also deals with the scope of an enquiry under Sec.202 of the 
Criminal Procedure Code. The decision of (3) S. Singh v. State of 
Punjab reported in AIR 1966 SC 97 is different from the present one 
since it was а case whon thero- was a full trial and the scope of excep- ` 
tions were considered at the stage of trial It cannot be gain said that 
in'courso of trlal, in an offence under Sectlon 500 IPC, the exceptions 
to Sec. 499 IPC are available to the accused persons and it is for them to 
establish that they como within the, exceptions.: We are concerned 
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with the available materials to be considered at the stage of a proceeding 
‘under Section 202 of the Criminal Procedure Code when there is 
“no scope for the learned Magistrate taking cognizance to consider the 
exceptions since there being no accused before learned Magistrate, there ' 
Is none to plead the Ingredients of those exceptions. Therefore, the 
impugned order of the learned SDJM, Alipore, cannot be sustained 
deing illegal ag also perverse. -~ 
^ Inthe result, the revistonal application stands allowed on contest. 
The impugned order of the learned SDJM, Alipore, dated Ist of March, _ 
'. 1994 passed In. Criminal Revision Case No. 1697 of 1993 1в-веї aside. 
The learned Sub-Divisional Judicia! Magistrate is to proceed in accor- 
- dance with Sec. 202-of the Cr.P. C on the basis of the materials already 
on record without being influenced by any of the exceptions to Sec. 499 
IPC in accordance with law and In the light of the observations mede 
In the body of the judgment. Let the L.C.R. be sent down immediately. 


S.K.G. 


* i 


[ CONSTITUTIONAD WRIT JURIS DICTION ] 
Before Mr. Justice Vinod-Kumar Gupta 
Decision : July 3, 1997 г 


x 


*  Aloke Kumar Ghose & Ors. ` . ^o. Petitloners . 
Versus ЕА ' 
Calcutta Municipal Corporation &Ors. | | ... Respondents*. 


Calcutta Municipal Corporation Act, 1980—Sections 353, 391, 392 ` 
-and 396—Temporary closure of public streets— Public interest—Power of 
the Municipal Authority—Sanction of building plan—Administrative 
approval by the Municipal Commissioner not sufficient Approval by 
. building committee and Mayor-in-Council mandatory— Statutory sanction 
-—Ex post facto approval to cure irregularity. 

Calcutta Manicipal Corporation (Transaction of business of the. 
Mayor-in-Couneil) Regulation, 1986— Entry No. 42 of second schedulo— 
Temporary closure of public road—Power of the Municipal Authority. 
` _ On 6th May, 1986 the Calcutta Municipal Corporation Issued a 
notice inylting tenders for reconstruction ,of the Lansdowne Market 
through a private developer. Along with other porsons the respondent 

. No. 13a private developer submitted his tender and hia tender was 


*C. О. No. 3987(W) of 1996 
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accepted. Кае the - C. M. с. awarded ‘the’ contract .to the 
respondent No. 13 for construction - of the: Lansdowne Market. But 
“the contract .work has notso far started and the respondent No 13 
has been given numerous extensions as por the terms and conditions of 
the agreement’ executed by “the parties to complete the work. On 
21st January, 1994-one Sanjeev Kumar Tulsfan filed a writ application 
challenging the award of the contract to respondent No 13 and the 
construction ofthe market; The Trial Judge disposed of the writ 
petition with a direction for starting of the construction by the respon- 
dent No. 13 within a short, time, This decision was not interfered by 
the Division Bench and the Supreme’ Court. Thereafter the present 
writ petition was filed by 46 ‘residents of the locality as a public interest 
litigation challenging the action of the C.M.C. awarding the contract 
” to the.respondent No. 13, closing. ‘the public street by setting up 
squatters-vendors and also ће delay in the work of construction. 

* Dismissing the writ petition the Court, 


HELD: Ihave carefully gone through the judgment o' the lamed 
Single Judge, the Division Bench and the Supreme Court and I find myself 
totally unable to re-concile with any idea as to how can this Court re-open 
any issue in this case which has finally been decided by all Courts 
throughout right upto the Apex Court. ( Para 10 ) 

After 11 years of the award of contract and after practically 3 years 

` since this Court decided the issue finally, the petitioners once again want 
the entire -controversy to be reopened. I am afraid I cannot. embark 
'upon exércise, ` enquiry -or Investigation into any issue relating to this 

` market since all the Issues have now being rendered гез Integra. 1 can- 
not permit the petitioners to re- open and^re-agitate the very issues in this 
petition which have since quu been ы and settled іп the 
earlier petition. 2 - ( Para 11) 


The fixailon - of thése temporary structures ls. a wholly temporary 
phenomenon and thus the closure of the road is айо a temporary phase. 
Even though this tssue was tadirecilp dealt with by the Division Bench of 
this Court and the Apex Court, yet I may also observe that ihe C.M.C.has 
the power under Section 353 of the Act, read with the Calcutta Municipal 
‘Cor poration (Transaction of Business of the Mayor- -In- Council) Regula- 
. Aon, 1986. "Second Schedule to "the 1986 Regulations contains entry 42 
“which clearly’ deals with the temporary closure, of public streets and the 
determination of. the conditions thereof Section 353 of the C. М. С. 
Aci authorisés the Municipal Corporation to permanently or temporarily 
close the whole.or pari of the public, street in public interest or for the 
purpose of carrying out the provisions of the Act. ( Para 13 ) 


Lcould not find any provision elther In the C.M C. Act, 1980 or the 
Bullding Rules whereby, elther expressly or by necessary implication, 


e 
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“tt could be inferred or deducted that the buildings owned and proposed 
"1o be constructed by the C. M. C. are exempt from the requirement of 
‘obtaining the prior sanction under Sections 391, 392 and 396 of the Act. 

C M C., in the matter of operation of Sectlons:391, 392 and 396 of the 
“Act hag - been treated at par with other persons, as per the scheme af 
the Act, ( Para 14) 


~ 


Mere accord of administrative approval by the Municipal Commi- 
-ssloner to a buillding plan does not meet with the requirements of Sec- 
tons 391 and 396 of the Act. According of administrative approval by 
the Municipal Commissioner із different and distinct from the grant of 
statutory sanction by the C. М С. in, accordance with the procedure 
prescribed under Sections 391 and 396 of the Act. As these two Sections 
clearly stipulate, the sanction processing has to be properly gone through 
ai the level of the Bullding Committee and then put up before the Major- 
In-Council and it 1s only after those' two bodies have considered and 
approved the bullding plan that the Municipal Commissioner records ike 
sanction on behalf of the С M. С. . (Para 14 }- 


- Since the C.M C. did пої -grant the statutory sanction earlier, бу 
Invoking the principle of ex post facto grant of sanction, this Court has 
no hesitation in holding that the C. M. C. shall be well within its rights to 
process the sánctlon case afresh for grant of ex post facto approval since 
the absence of sanction earlier should not be deemed to come in the way 
of the C. M.C. and respondent No. 13 in elther the grant of the contract 
or the start of the construction activity. A mere Irregularity, that ioo 
based upon a bona fide misunderstanding pf the legal requirement cannot. 
vitlate the award of contract or the start of the construction асиру 


( Para 15) 

Mr. К.К. Moltra, L. K. Gupta and R. Mitra - ...... Jor the Petitloners 
Mr. L. C. Behani, Мз. Suchandra Mukherjee and i 

Mr. Fazlul Haque &x 5 07 ой for the C. M. C. 

Mr, Subrata Goswami Odor the Respondent No. 12 

' Mr. Pradip Kr. Ghosh and S. Bose aan, for the Respondent No. 13 

Mr. B. Das, Miss. Manast Bhattacharya and 
Ж Mr. M. C. Das ОЕ for the Respondent No. 6 
Mr. A. K. Chatterjee |, 5. Jor the Respondent No. 4 


The judgment of the Court was as follows :— . 

An ambitious project conceived somo time in 1986, to convert an 
existing market place which has been in an extremely dilapidated state, 
full of dirt, filth, squalor, human excreta and with allthe hazards that 
go alongwith an unstable structure built, may be hundred or more years 


v 


E 


E т 
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8go, Into an ultra-modern multl-storeyed shopping mall has not been 


"allowed to even take off till date, thanks to, the dillying-dallying on the 


‘ 


part of the-authorities "of Calcutta Municipal Corporation and others; 
the delay of more than 11 years even in starting the project, for a change 


` not being attributable at all to any judicial process, It is not very 


uncommon these days that some people raise accusing fingers towards 
the Courts of law for delaying the execution, completion and commi- 
stoning of projects because of the pendency of litigation in the Courts 
and the issuance of. interim directions. This however is а classic case 
where, without any interfererice from the Courts, the Authority entrus- 


ted with the task has not acted at all, for wholly unsustainable reasons. 


” A project which was conceived in tho year 1986 and for which a formal 


agreement was drawn in the year 1987, was to be completed ina couple 
of years thereafter and yot, 11 full years havisig passed by in the mean- 
time, not a brick has been laid so far. It'was а саве of total apathy on 
the part of C.M.C, authorities ; а total lack of concern for the initiation 
of the, project and for its timely completion. The result is that the 
squalor, the dirt, the filth, the human excreta and the hazards of unsafe 
habitation in that dilapidated structure called Lansdowne Market 
continue to rule the roost. The facts may be summarised herein 
below :— ae I i 


"On 6th May, 1986 the Calcutta Municipal Corporation (C,M.C. 
fer short) issued a notice inviting tenders for the reconstruction of 
the Lansdowne Market through a private developer. Respondent 
No. 13, the private developer submitted his tender along with other 
eligible tenders and after processing the tenders received and the 
evaluation of the tender documents etc. C.M.C. on 14.2.87 awarded the 
contract to respondent No.: 13 for building the Lansdowne Market. 
The construction was to be completed within 48 months from the 
date of,the execution of the contract. The contract agreement 
executed between the C.M.C. and respondent No. 13 provided that 
respondent No. 13 shall pay to C.M.C. a sum of rupees 1,39,51,C00/- 
as premium out of which Ra. 20,92,650/- had to be paid on or before 
tho execution of the agreement and Rs. 3,00,000/- to bé deposited ag 
security. The existing stall holders would be relocated temporarily 
‘in phases to facilitate the construction and the cost of relocation shall 
be borne by the respondent No. 13. The respondent No 13 shall con- 
struct the entire building and arrange for rehabilitation of the existing 
authorised occupants in.the newly constructed bullding on Its ground 
flgor at his own cost and expenses and if the space on the ground 
floor is not found adequate, the rehabilitation may be extended to 
the first floor. The respondent No. 13 shall provide power supply, 
continuous water supply, drainage, electrification and other services 


^ 
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"gs also escalators, passenger lifts, lifts for goods, car park etc. etc. 
He will also arrange the landscaping of the open space around the 
building. The entire cost of construction estimated at Rs. 24 crores 
would be borne by therespondent No.13. The C.M.C. shall begiven the 
constructed area of 1,182 square metres which was at present occupied 
as also additional construoted area of 1000 sq. mtr., all free of cost. 

„ The remaining space shall be leased out to res. No. 13 for 60 years 
@ Rs 25/- per aq. mtr. per month inclusive of maintenance cost with 
provision for periodical increases Total area to be constructed by - 
res. No. 13 is 43,690 sq mtr. out of which 3,984 sq. mtr will be used 

' for services and car parking in the basement Ап arta of 6,875 sq. 
mtr. on the ground floor will be given to the existing stall holders 
and additional area of 700 sq. mtrs on tbe first floor. C.M.C. would 

. begiven the areas of 1182and 1000 #9. mtrs. respectively freo of 
cost. The gross area available inthe upper floors of the bullding 
has been worked ош at 39,960 sq mtr. Excluding 14,980 sq. mtr, out 
of this area for circulation for corridors, stairs, and toilets etc., 

, the гов. No. 13 was left with an area of 14,980 sq. mtr. which he was 
getting on a lease valid for 60 years. It was to spend almost 
Rs.25 39 crores, apart from spending tbe monthly lease money. 
The ownership of the building was to remain with the C.M.C. 


; 2. Ifthe C.M.C. was to take up the reconstruction of the Lans- 
. downe Market Itself, it has to be incur the following expenditure :— 


1. Cost of shifting the existing stalls ; 


2. Cost of bullding temporary alternative structures for reloca- 
tion of the existing stall holders ; ` 


3 Thecostof structuring only'the basément, and foundation 
was worked out to Rs.9.77 crores. ‘If the C.M.C. was to borrow 
Rs 25 crores from HUDCO, it was liable to pay interest etc. etc. 


3. Ithas been submitted by almost all tho parties that between , 
. mid-1987 and 21st January, 1994, when the first writ petition was filed 
by one Shri Sanjeev Kumar Tulsan in this Court with regard to the 
same market, about which Ishall advert later, there was nolegal 
impediment in the way of either the C.M.C. or res. No. 13 undertaking 
, the construction work except perhaps some so-called practical difficulties 
like the interference or obstruction eto _ by the stall holders or the 
inhabitants of the area. Why could the C.M.C. not handle such a 
situation, despite it having awarded a contract, the completion whereof 
was time bound, is not wholly understandable. The fact remains that 
the contract work bas not so far started.and res No 13 has been given 
numerous extensions as per the terms and conditions of the agreement 
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executed by the partiés to complete the construction work, It is stated 
by the parties that the last extension has recently been RE and the 
contract work has not started even at present... 


4. On2lst January, -1994 one Sanjeev Kumar Tulslan had filed a 
writ application under Article 226 of the Constitution of India Jn this 
.Court with regard to the award of contract to respondent No. 13 and the 
i construction of the market. Vide order dated 4th February, 1994 a 
learned Single Judge of this Court disposed of his writ application by 
directing that respondent No. 13 shall start the construction work imme- 
diately and not later than 2 weeks and that the petitioner Sanjecv Kumar 
Tulsian and all other, stall holders shall co-operate with the work of 
construction, It was also directed that if there was any interference ог 
obstruction In construction work C.M.C. shall have the liberty to take 
appropriate police help. DCP, South was directed to render necessary 
police protection, If asked for. Prior to the passing of this order the 
Sese Bogineer (Planning and Development), of tho C.M.C was asked 
by the learned Single Judge to inspect the place and file his report 
.with regard to the “state of the -bullding, In his report submitted to 
the-Court he had observed that the condition of the building was very 
dilapidated, that major accidents may occur at апу moment. In fact, 
according to this report some portion of this market had collapsed on 
25th July, 1991 ‘and another portion in July 1993 injuring somo 
persons. Lansdowne Market Byabasayee Samity, res. No. 12 herein, 
even though. was not a party in the aforesaid writ application, filed 
an appeal upon leave against the aforesaid judgment of Ње learned 
Single Judge. Tho Division Bench however vidc its judgment dated lat _ 
March, 1995 rofused to interfere in the judgment of the learned Single 
Judge and disposed of the appeal by issuing some directions, which 
Inter alla included the following :— 


1. Respondent No, 13 shall first construct the temporary 
structures for accommodation by the stall holders who are likely to 
be affected by the construction in a particular phase ; 


2. The stall holders will be given 7 days time to shift from the 
market into tho temporary structure. If they do not do so 
res. No. 13 shall not bave any obligation to accommodate them in 
the temporary structures and the authorities shall be at liberty to 
evict the stall holders from the market by taking police help ; 


3. After the stall holders vacate the respectivo portions of the 
market,-rea. No. 13 shall proceed with the construction work 
expeditiously and complete the same very early as per the terms of 
the agreement so that tho entire market is rebuilt as per the scheme 
already formulated. 
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|. 8, While disposing of the appeal, the Division Bench had made 
the following observations with ‘regard to the merits of this case and 
the points of controversy Involved :— i 


І. This Court is not concerned about the validity or otherwise 
of the policy decision taken by the Calcutta Municipal Corporation 
with regard to awarding of the contract in favour of res No. 13 
The property in question belongs ‘to Calcutta Municipal Corpora- 
tion and the members of the public are the beneficiaries of the 
project. Once the C.M.C. decides to reconstruct the building as а 
welfare measure, such a decision cannot be the subject matter of 
judicial review. + 


2. The project ls for the benefit of the public and-is in public 
Interest, All the existing: stall holders get accommodation on the 
ground floor of the new building and would be entitled to carry on 
trade and business as hitherto. - F i 


13. The reconstruction of the building would be made In the 
five phases. The stall holders or the squatters as the work of 
construction progresses would be first shifted to alternative acco- 
mmodation in or aronnd the market before the demolition of 
dilapidated structure so that they can carry on their business ‘during 
the period of construction of building. Upon conclusion of phase 
one of construction, the sta)! holders and squatters and'other vendors 
willbe brought back to the new building (constructed area) and 
thereafter the construction of other phases will be taken up following 
similar procedure. By this process all the 5 phases of the building 
would be constructed without affecting the business of stall holders 
and squatters. 


s ' 

4. Itis quite evident that the, C.M.C. authorities cannot continue 
_ with the present state of the market. Apart from the fact that this 
market incurs an establishment cost of Rs. 7,65,000/- every month, 
` and the income being only Rs. 5,85,730/- per month, the structure is 
such thatit is impossible to continue working there. The project 
‘ when completed would be in‘larger public Interest and individual 

likes or dislikes cannot affect a project of such public nature. 


6 . Against the aforesaid judgment ofthe Division Bench, res. 
No. 12 herein preferred а Special Leave Petition, being SLP 12182/95 
In the Supreme Court which however was disposed of vide Judgment 
dated 11.7 95. Thelr Lordships ofthe Supreme Court while disposing 
ofthe SLP and refusing to interferó with the judgment of the High 
Court passed the following order ;—. 


y А \ 
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“We are not inclined to interfere with the impugned order of 
» the High Court. However we place it on record that Mr. Tapash 
Ray, learned Counsel appearing for the Calcutta Municipal Corpo- 
ration states that pursuant to the direction of the Bish Court, an 
alternate site near the market in question bas been earmarked for 
' accommodating the stall holders. when construction wil] be under- 
taken. The Special Leave petition is disposed of accordingly.” 


7. The wnt petitioners who ate 46 in number and claim to be 
residents of South Calcutta, close to oraroundthe vicinity of the 
. Lansdowne Market have approached this Court through the present 

` petition styling it ag public interest writ application against the so-called 
wrongfull, illegal and motivated actions of C,M.C in awarding the 
contract of 1987 to respondent No. 13 and in closing a public street to 
vehicular traffic by setting up squatters wencors, and vegetables sellers * 
there, In this petition the writ petitioners have asked for the following 
Main reliefs :— ~ 


_ l. То enquire into the legality and propriétory of awarding 
the contract to respondent-No. 13, through ап Independent investi- 
gating agency. г RE 

2. To quash, set aside and cancel the aforesald contract. 

3. To restrain C.M.C. not to allow any stall holders, vendors or 
squatters to occupy any public street and footpath surrounding the 
Lansdowne Market and to roitore normal operations in the Lans- 
downe Market as existing at present. $ 


8. On 21.3 97 when this petition was taken up for hearing, after 
some of the learned Counsel had made their submissions, I thought, it 
prudent and desirable that I acquaint myself personally with the locale 
and situation of the Lansdowne Market as also the conditions prevailing 
there so as to properly appreciate the points of controversy involved in 
this саво. All the learned Counsel for the parties readily agreed to my 
said suggestion and I accordingly. observed in the order dated 21.3 97 
that I'shall be accompanied by Shri L С. Behani, the learned Advocate 
. appearing for C.M.C. and Shri M. C. Das, the learned Advocate 
appearing for West Bengal Pollution Control Board. All the learned 
Advocates for the parties agreed to this proposal and it was pursuant to- 
this order that immediately thereafter, one morning, accompanied by the 
` aforesaid two Advocates, I in-cognito visited tbo Lansdowne Market 
, and its surroundings areas, including Binoy Bose Road, 


9. This Is а case where once again this Court ів being called upon 
to decide an issue of far-reaching public interest, viz., whether the rights 
of a few individuals, even is properly substantiated can have precedence | 
over larger public'interest, the paramount right of the society and the 
obligation of the Stato to serve the people. In this саве а lot has been 


, 
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‚ sald about the bona fides of the petitioners by the respondents and even 
the credentials of the petitioners have been challenged. 
It has been pleaded on behalf of the respondents that none of the 
petitioners has any interest in the outcome of the writ application 
and that none of them hae: any right either to maintain tbis petition 
or to claim any interest in its subject matter Even though I am not 
deciding about the bona fides or otherwise of the petitloners in this case, 
Y cannot remain oblivious to the fact that the petitioners have undoub- 
tedly failed to establish any right or any direct interest in the outcome of 
this petition or In the issues involved hercin. Larger public interest in a 
case like this із of paramount legal importance and this Court should 
not hesitate in upholdirg the right of the society in baving a newly 
constructed ultra modern municipal market with all modern facilities 
‘available, both to the sellers as well as purchacers, free from al] hazards. 
Itis tho right of the shop-keepers to work іп conducive and congenial 
atmosphere as also it is the right of the shoppers to shop in ideal 
surroundings When I went through the Lansdowne Market I found that 
even walking through the market was not possible. It was во dirty, so 
much full of foul smell, so muddy, во. bad inall respects that it was 
wholly unfit for human habitation, for selling wares and for the shoppers 
“to move around. The place was so unhygienic that one wondered asto 
how many diseases it might bo breeding everyday. It was a place which 
was simply nauseating. Nauseating everywhere. ^ 


10. The fact that this Court, both at the level of the learned 
Single Judge and the Division Bench has upheld the award of contract 
to the respondent No. 13 as also the right of C. M.C. to have the market 
re developed and reconstructed through (һе respondent, No. 13 did not 
bother or trouble the petitioners from once again aprroaching this 
Court, The fact that this. Court -has already ordered tbe making of 
detailed arrangements for rehabilitation of tbe stall holders in a manner 
by providing all safeguards and protecting their interests bas also not 
prevented the petitloners once again by asking this Court to Interfere. 
The fact that the apex Court of the country has approved the judgment 
of this Court and that it refused to interfere in the matter, thus putting 
to an end finally any controversy, did not prevent the petitioners from 
onoe again approaching this Court. . Ї have caréfally gone through the 
judgment of the learned: Single Judge, the ‘Division Bench and the . 
Supreme ‘Court and I find myself totally unable to reconcile with any 
idea as to how can this Court reopen any lssue'in this case which has 
finally poen decided by all Courts throughout right up to the apex Court. 

11. After 11 years of the award of contract and after practically 


3.ycars sinoc this Court decided tho issue finally, the petitioners once 
again want the entire controversy to be re opened. Iam afraid I oannot 
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embark upon oxercise, enquiry or Investigation Into any issue relating 
to this market since all the issues have now being rendered res integra. 
I cannot permit the petitioners to re-open and ré-agitate the ver) issues 


Ла this petition which ‘havo, since finally been adjudicated and settled in 
the éarller petition, | ` ' 


2 "42. The above referred earlier judgments however did not deal 
directly "and specifically with two particular issues which have been very 


vehomently urged by the parties in. this case'and which are of some role- 
vance to the points of the controversy involved Since moat of the other, 


issues raised in this petition have been dealt with by the earlier judg- 
ments and because I am not reiterating those Issues specifically. I tbink 


that the two uncovered issues should be coneidered and adjudicated 

проп in this case, “The first issue relates to the question of encroach- 

ment upon public road, as is alloged by the petitioners and the second 
concerns the question relating to the grant' of sanction, rather the 
absence of it, in the building plan with respect to the proposed new 

market. ae AT NE . 

13. In so far as the question relating to the encroachment upon 
the road is concerned, I found on my personal inspection that'some 
temporary structures have beon fabricated and put ona part of the 

,. Binoy Bose Road which is adjacent, rather next to the Lansdowne 

- Market, .Itisin these temporary structures, as рёг ће directions of 
Division Bench'of this Court. and ag per the order of Supreme Court, 
that the vendors and other stall holders would be temporarily shifted 
10thateach phase of the construction is completed “without actually 
disturbing the business of any occupier tn the existing market. The ^ 
fixatlon of these temporary structures-is a wholly temporary phenomenon 
‘and thus the closure. of the ‘road’ is also a temporary phase. Even 
' though this Issue was indirectly dealt with by the Division Bench of 
this Court and the apex Court, yet I may also observe that the C.M.C. 

` hasthe power under Section 353 of the Act, read with the Calcutta 
Municipal Corporation ( Transaction of Business. of the Mayor-in- 
Council ) Régulations, 1986. Second Scheduled to the 1986 Regula- 
tions contains entry 42 which clearly deals with the temporary closure 
of public streets. and the determination of the conditions thereof. 
Section 353 of the C.M C. Act authorises-the Municipal Corporation 
to permanently or temporanly close the whole or a part of the public 
street in public interest or for the purpose of- carrying out the provisions 
of the Act.’ The Supreme Court ‘in its order dated 11 7.95 had clearly ` 

~ obierved about the provision of an alternative site near the market being 
earmarked for accommodating the stall holders during the various 
phases of the construction. To; tho same_effect ‘are the directions con- 

: talned'in the judgment of the Division Bench passed on 1st March, 1995. 
The issue therefore stands closed and, is not, open for re-examination 
any more, `- MEE d | > 


s 
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14. With regard to the second question, It was pointed out by the 


learned Advocate for the petitioners that the building plan for the ` 


re-construction of the: new Lansdowne Market has not been sanctioned 
-by the C.M.C In accordance with the provision of Section 391 read 
with Section 396 of the C.M.C. Act of 1980. Reliance was placed upon 
Rule 5B contained in Schedule 16 of C.M. C. Act, 1951, which, has how- 
ever been repealed by Section 635 of C.M.C. Act of 1980. I have con- 


sidered the submission regarding the non-sanction of the plan and find - 


that even though the building planis shown to have been approved by 
the Muaicipal Commissioner, yet aforma! sanction as was required 
under Section 391 read with Section 396 “of the Act has not been accor- 
ded; The question which thus requires consideration and the re-cxami- 
nation ıs whether tho | buildings owned and proposed to be constructed 
by C M C. are exempt'from the ‘operation of Sectlons 391, 392, 393 and 
396 of 1980 Act contained in Chapter-XXII which make it obligatory 
апа mandatory upon every peraon constructing any building to have a 


` 


duly sanctioned building plan. These sections enjoin upon every впсһ” 


person intending to construct a bullding to obtain the sanction of tbe - 


C M.C In respect. of the building plan of the building proposed to be . 


- constructed. Isthere’any provision in the Act which absolvés the 
C.M C. from the rigour of obtaining prior sanction for such buildings 
where C М.С. itself is the owner and proposes to construct the bullding. 
I could not flad any provision either in the `С M.C. Act of 1980 or the 
Building Rules whereby, either expressly or by necessary implication, it 
could beinferred or deduced that the buildings owned and proposed to 
be constructed by the C M.C are exempt from the requirement of obtal- 
ning the prior sanction under Sections 391, 392 and 396 of the Act. 
C.M.C., inthe matter, of operation of Sections 391, 392 and 396 of the 
Act has been treated айраг with other persons, as per the Scheme of the 


Act and the legislature in ats wisdom did not draw any distinction ` 


between the C.M.C. and other persone in the matter of obtaining the 
prior sanction for construction of a building. Mere fact that C M C., 

bo it through the Building Committee, ‘the Mayor-In- Council or the 
Municipal Commissioner himself, is, the authority to grant sanction for 


the construction of a building does not mean that C.M C. itself is 
exempted from the -operation of this law when it comes to its озуп bujt- 


dings. Had the Iegislature intended that the buildings owned by 
C M.C. need not obtain any prior sanction in accordance with the 
requirement contained iin Sections 391 and 396 of the Act, it could have 
made specific provision to tbat' effect in the Actitself. It therefore 
follows that mere accord of administrative approval by the Municipal 
Commissioner to a building plan does not meet with the requirements 
of Sectlons 391 and 396 of the Act. According of administrative appro- 
val by the Municipal: ‘Commissioner is different and distinct from the 


- 
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grant of statutory sanction by the C.M.C. In accordance with the proce- 
dure prescribed under Sections 391 and 396 ofthe Act. As these two 
sections clearly, stipulate, the sanction processing has to be properly 
gone through at the level of the Building Committee and then put up 
before-the, Mayor-in-Counci! end itis only after.those two bodies have 
considered and approved the bullding plan that the Municipal Commi- - 
‘asioner records the sanction on behalfof C M.C: Admittedly in the 
present case, the building plan was never put up before either the Buil- 
ding Committee or the 'Mayor-in-Council. ` The Municipal Commi- 
sslóner himself has no statutory power in a case like the present one to 
grant statutory sanction onder Sectlons 391 and 396 ofthe Act. He 
only records the granting of statutory sanction after the building plan 
has been approved statutorily by the Building: Committee and the 
Mayor-In-Councll. КИС 


s 


15. In the facts and circumstances of this case however I feel 
that the omission to accord statutory sanction to the building plan is 
auch an irregularity which appears to have occurred because of the lack 
of understanding of the legal provisions by the Corporation and ita 
functionaries. It perhaps appears that the C.M.C- Authorities were 
undera misconception about the applicability of tlie provisions of 
Seotlons 391,392 and 396 of the Act and thus always took it that the 
property of the Corporation is exempt from the operation of these 
sections and hence ‘there із по requirement of prior sanction of the 
building plan.. Such an irregularity, based on the aforesaid bona fide 
misunderstanding of the legal provisions in my view is curable. It 
shallbe open to the Corporation once again to process the case for 
granting the statutory sanction. to the building plan for the propored 
construction of the market. This is a fit case where the principal of 
ex post facto grant of sanction can easily be invoked in ajd of advancing 
the cause of Justice. Since the C, M.C. did not grant the statutory sanction 
earlier, by invokiag the aforesaid principal of ex post facto grant of 
sanction, this Court has no heiitation in holding that the C. M.C. shall be 
wel] within its rights to process thesanction case afresh for grant of 
èx post facto approval since the absence of the sanction carller should 
not.be deemed to come In the way of the C.M.C. and respondent No. 13 
ineither the grant of the contraét or the start of the construction 
activity. A mere irregularity, that too based upon a bona fide misunder- 
standing of the legal requirement cannot vitiate the award of contract 
or the start of the construction activity. 


: А ' \ 

^ 16. For the foregoing reasons therefore being unable to find any 

merit in this writ petition, the same is dismissed but without any order 
as to coats.. ын. 
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As prayed for, let certified xerox copy of this judgment be given 
to the learned Advocates for the parties within one week from the date 
of application for such copy. 


б 8 KG, 


{ CRIMINAL CONSTITUTIONAL JURISDICTION ] 
Before Mr Justice Sudhendu Nath Mallick and- 


SS ` Mr. Jusilce Surya Kumar Tiwari . 
: TN ровів : August 22, 1997 
Nibaran Ghosh ' ^ y (00 мне Appellant 
A ud ы Versus xa 
"The State | s oW REPE Respondent” | 


- Indian Penal: Code—Section 302—Murder- Evidence unconvincing . 


~—Ghastly crime— Court to be карова. Conviction only when proved 
beyond reasonable doubt 

vs Evidence Act—Sections 24, 21—Statemeit leading to сбой of 
_ornaments—Does not prove that appellant is guilty—Extra judicial 
confession —Weak evideuce— Court entertain doubts—Not 'to be relied 
upon. 

“Code of Criminal Procedure, 1973—Sections 162, 313—Statement ` 
recorded after starting of investigation—Cannot be treated as F. I R.— 
Questioning accused nitlie basis ~ of івана е: evidence and personal 
belief—Prejudice of the accused: - 


The deceased Reba Ghosh was married to the appellant about 
three years before the date of incident. On the date of the incident 
the appellant and the: deceased went to the house of the parent of the 
deceased Reba. At about 10 P.M. some of the witnesses informed 

z Satyanarayan Ghosh brother of the deceased and Informed that his 
sistor Reba Ghosh was missing and his brother-in- law Nibaran Das was 
found tied with rope by the side of the road. They went to the house 
of Nibaran and on asking Nibaran confested that he had killed his 
wife, ‘Subsequently the'dead body of Reba. was found and а case under 
Section 302 І. P.C. was started against the appellant. On trlal tlie 
accused appellant; was convicted for tbe offence. of murder and was 

` sentenced to death. The appellant being aggrieved preferred appeal 


* Death Ref. No. 5 of 1996 & Cr. Appeal No. 97 of 1996 


‹ 
| 
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‚ before the High Court“ ‘contending that te conviction was not jute 
7 on the evidence on record... 


‘The Court allowing. the. appeal and aiik asido tho conviction, 


` HELD: It has been lald down by the apex Court in the case of 

' State of Punjab v. Bhajan "Singh, “AIR 1975 SC 258 that extra judicial 
confession itself 1s а very weak piece of evidence and it cannot be relied 
upon, If ‘after taking into consideration the surrounding circumstances, 


the Court entertains doubt about the voluntary nature of the confesator. 
М ( Para 10 ) 


- No brothér worth his salt whose only sister has been murder ed 
would sleep peacefully after having learnt about the Incident. This 
conduct of these witnesses, is inconsistent with the normal human con- 
ducet and the ноу of extra Ышш доп/езз1оп also does nos inspire 
confidence. е ( Para 12) 


А The^ statement of the РЕТ does noi appear to have been reduced 
Into writing and even if reduced dato writing has not been exhibited. 
I am, therefore, unable to rely on any such statement sought to be proved 
by oral evidence. It has to be borne In mind that Section 27 of the 

- Evidence Act allows only that part of the statement to go down on record 
which distinctly.leada to discovery of a fact. Even ifthe ornaments were 
récovered from the possession of Mohan Mallick, tt cannot be inferred 

«that the appellant was the murderer of the deceased. ( Para 13 ) 


The refusal to record. first Information renders a Pollce Officer 
Mable to be punished under -Section 180 I. P.C. Admittedly the police 
went іо Р. W. 1 Satya Narayam's house after starting investigation. 
‘The statement of P,W.1 which has been ireated'as F.I R. would be hit 
by Section 162 Cr. P.C. І therefore find that Exhibit-1 cannot be treated 
as F. I. К. ' ( Para 16 ) 


-'' The accused should not be questioned on'the basis of the conclusions 

- drawn by the Court. The accused should be questioned only with regard 
to the circmustances appearing in the prosecution evidence against him so 
that the accused can explain his position (у.е so chooses. Questioning 
him on the basis of inadmissible evidence and personal beltefs prejudices 
the defence case. Prejudice has been. defined as introduction ofany . 
evidence not relevant, to the charge, which might place the accused in an 
„unsympathetic light “Supreme Court In the. case of Kashmira Singh v. 
State of M. P, AIR-1952, SC 159 has cautioned the Courts dealing with 
ghastly crimes “and directed that the approach of thé Courts-while dealing 
with ghasily crimes, they are requlredto take a detached view. One. 
should always bear in mind. that every murder із a ghastly crime and 
-accused can be convicted only when ihe guilt ts-proved beyond reasonable 
doubt. ооз а Wis. GR eni rte Я А ( Para 18 ) 
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Ne 


The judgment of the Court was as follows :— 
- Tiwari, J.: Being aggrieved by the conviction and sentence 
recorded by Shri Milan Chatterjee, Additional Sessions Judge, Hooghly, 
in Session. Trial? Case No. 147 of 1992, (dated 18th March, 1996) this 
Appeal came to be filed. The learned Additional Sessions Judge’s death 
roference as well as the appeal have been heard together. 
2. Deceased Reba Ghosh was married to the appellant about 
-three years prior to the date of incident Ге 160192. The'appellant as 
well as deceased had been to the Sankranti fare organised in Village 
Malpaharpur and also called on the parents of deceased Reba. All 
these facts are not in dispute. ' F 


3. The case of the proseoution is that on (ће date of-incident the 
appellant and deceased went to the house of the parent of deceased 
Reba (hereinafter referred to as in-laws house). Atabout 10 P. М, 
P. W. 7 Swapan Ghosh, P. W 17 Trilochan and two others went to the 
house of P. W. 1 Satya Narayan Ghosh (brother of the decedted) and 
informed him that his sister Reba Ghosh was missing and his. brother- 
in-law Nibaran was found tied with rope by the side of the road. P W. 1, 
Satya Narayan, P. W. 2, Ajit Kumar Ghosh and Р W. 5 Gopal went 
tothe house of the appellant and found bim lying on acot. They 
enquired from the accused whereabonts of their sister. The accused 
confessed that he had killed his wife by strangulating her with a muffler. 
The other witness on the point of confession is P.W. 13 Biswanath who 
has atated thus :— 


` 


, “He also made confession іп my presence and also In tho pre- 
sence of Satya Narayan that his wife was quarreling with his mother 

_and for these ho murdered his wife. The quarrel was in respect of 
one neckless."' " 


4. In the meantime the persons prosent on the spot atarted sear- 
ching for the appellant's wife, They found her dead body lying ata 
distance of about 1 К. M. from the place where the appellant was found 


' 


: affirmative. 
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tied with a rope. Becharam went to the Police, Statlon and reported thé 
incident to the ‘Officer-in-Charge of the Police Station i. e. Р. W. 20 
Bholanath Bhaduri. The information was recorded In G. D. No. 717 
dated 17 01 92 at 00.45-hours. Bholapath Bhaduri rushed to the spot 
and saw the dead body. He went to the house of P.W. 1 Satya Narayan 
where hé recorded the statement of Satya Narayan which forms part of 
FIR. (Exhibit-1)’ Inquest report was prepared by the Sub- Inspector, 
Hazra (Р. W. 26) Exhibit- 6 is the Inquest report which disclosed two 
large marks of ecehymosis on the neck of the deceased. The dead body 
was sent to post mortem for examination, i 


и 


5. Р. ү. 250г. S. К. Ghosh performed autopsy on the dead body 
of the deceased Reba and found two bleeding marks in and around her 
neck. Acoording to doctor, the’ deceased was strangulated by any soft 
objeot. - In his opinion the cause of death was strangulation which was 
homicidal in nature. 


6. P. W. 20 Bholanath Bhadurl seized a. а. bioycle lying near the 
place of occurrence, The police arrested the accused. The accused 
took the police near the place of occurrence. Не dug out the slippers 
kept hidden under the earth. The police questioned tho appellant and the 
appellant informed that the ornaments which the deceased wearing was 


: inthe custody of one Mohan Mallick. The police party visited the 


house of Mohan Mallick but he was found absent. Mohan Mallick 
turned up subsequenily at the police station. His arrival and his 
statement has been noted in С. D.-No. 768 8 dated 17 01.92 (Exhibit-11). 
Mohan Mallick led them toa bamboo giove in his courtyard and took 
out ornaments concealed there. They were seized A seizure list was 
prepared by the police (Exhibit- 8) оп 18 01.92. According to prosecu- 
tion, the accused had handed over the ornaments of his wife for safe- 


-custody before the arrival of the villagers on the spot, 


: 7. The learned Sessions Court framed charges under Section 302 
I. P. C. against the appellant. The appellant pleaded not guilty. The 
learnod Sessions Court convicted the appellant the offence of murder 
and sentenced him to death, Hence this appeal. 


8: The first polat for consideration is whether the бессазей Reba 
died in a homicidal death? P W.9 Becharam, P. W. 18 Vidyut, P.W. 1 
Satya Narayan and P. W.2 Ajit Kumar Ghosh have deposed that 
Roba was found dead onthe spot. She had sustained strangulation 
marks around her neck P. W. 25 Dr. 5 К. Ghosh has proved that the 
injuries on the throat of the deceased were homicida! in, nature and the 
said injuries resulted Into her death, I, therefore, decide the polntis 


> 
„2 
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' 9. The next point for consideration is whether the {njurles sustain- 
ed by the deceased were inflicted by the appellant? There is no eye 
witness. The entire case is based on circumstantial evidence ‘and extra 
judicial confession of the accused. 


© 10. I shall deal with extra Judicial confession first. It has been . 


laid down by the apex Court In case of (1) State of Punjab у Bhajan 
Singh, AIR 1975 SC 258 that extra judicial confession itself is a very 
weak piece of evidence and it cannot be relied upon, if after taking inio 
consideration the surrounding circumstances, the Court. entertains 
doubt about the voluntary nature of the confession. In caso of 
(2) State of Assam v. Manick -Chandra De, 1989 Cr. LJ 1495 it has been, 
laid down that itis necessary to reproduce the exact wordá used in the 
confessional statement of the accused before it isexhibited. Inthe 
light of these legal provisions, I proceed to examine the evidence. 


11. P.W.1 Satya Narayan, the brother of the deceased, has 
deposed that having come to know about the death of his sister he ' 
- along with-bis elder and younger brothers, his cousin and опо Biswanath 


` * Ghosh went to the house of the appellant. and questioned him as to why 


he had killed his 'elster ? The’ appellant broke down and confessed 
_that he bad wrapped muffler around her throat and had put mud in- 
hei mouth after she was dead — P.W.2 Ajit Kumar Ghosh is the other 
brother of the deceased who bas deposed that he visited the appellant's 
house. ‘The appellant. confessed that he had murdered his wife by 
‘filnging her down and throttling her after pressing her cheat with knee. 
This witness says. that he was accompanied by Gopal Ghosh. P.W.5. 
Gopal Ghosh has clearly denied that accused had made any such con- 
fession. It, therefore, follows that. the statements of P W.1 Satya 
Narayan.and P.W. 2 Ajit regarding "the alleged confession appear to be 
at variance. So -is the fate of alleged confession made before P.W 3 
Biswanath whioh has been reproduced in para 3 above. 


"X 


‚ 12. Ithasalso to be borne in mind that P-W.1 Satya Narayan 
after having seen the dead body of his sister and aftor visiting the house 
of the accused and having procured his extra judicial confession straight 

‘away went home and slept peacefully without lodging F.LR. in Police. 
Statlon. At page 40 of the рарег book the statement of witness read 


thus t— 
“From that ficis; we returned home because we wore nervous. 
In the morning at about 4—4 30 A.M.. police came to our house. 
~ Pollce come to our house with Nibaran Ghosh”. No, brother worth 
. his salt whose only sister has been murdered would sleep peacefully , 
“after having learnt about the incident. This conduct of there 


* witnesses is inconsistent with normal human conduct and the story 


of extra judicial confession also does not Inspire confidence. 


4 


"n 


(5 
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13. The next link in. the chain of circumstances is recovery of 
ornaments of the deceased from the possession of ‘Mohan Mallick. 
, P.W. 15 Mohan Mallick has denied that any ornaments of the deceased 
^ was recovered from "his possession. The prosecution wants to rely on 
the. so-called statement of the appellant which led to recovery of the 
ornaments. The statement of the -accused does not appear to have 
been reduced into writing and even if reduced into writing has not been 
exhibited. Iam, therefore, unabl: to rely on any such statement sought 


‘to be’proved by oral evidencé: ‘It bas to be borne in mind that 


` Section 27 of the Evidence Act allows only that paft of the statement 


to go dowa on récord which distinctly Ieads to discovery of a fact. 
Even if the ornaments -were recovered from the possession of Mohan 
Mallick, it cannot be inferred that the appellant was the murderer of 
the deocased. ; 


NN 4 


СЛ 


14..: The two witnesses of the seizure memo Ashoke Kumar Ghosh 
(Р W. 14) and. -Abhoy Ghosh (Р. Ұ. 16) havo also not supported the 
prosecution story. 22 "s 


` 


18, - Л now come: to thes F.LR. P.W. 20 Bholanath Bhaduri has 
deposed that.on 16.01.92 he waa the Officer-In-Charge of Haripal 
Police Station.. During. night one Becharam Ghosh of Taldaha come 
to police station and informed -him -tbat Reba Ghosh wife of Madan 
Mallick had been murdered and‘the dead body was lying in a field. 
“after reoelving information he proceeded to the spot with the police 
force, after recorded the Information ‘in G D. No. 717. G.D. No, 717 
has not been exhibited. But the ‘original G. D book has been filed in 
, this case {п order to prove (Exhibit- 8) ° We аге a ghast to note that 
‘page No. 8714 of G. D ‘is torn and instead page No 9600 has been 
inserted in it's place. The "carbon used for recording О D. No. 717 ia 
so faint that it cannot be deciphered. This là clearly an interpolation 
which appear to have been done after бап off the original page. 


16. P.W:9 Beoharam Ghosh deposed that hé had been to police 


^ station and reported the death ofthe deceased. When the police was 


Informed about thc commission of a cognizable offence, the Officer- 
In-Charge of the police station P.'W. "20 Bholanath Bhaduri was duty 
bound .to record an F.IL.R., ín the F LR. book as per Section 154 
Ст. P. C. (aco (3) Kurukhetra v. State of Haryana, AIR 1977 SC 2229). 
The refusal to'récord first information renders a Police Officer liable to 
be punished uader' Section 180 I. P. C. Admittedly the police went to 
P.W.I Satya ‘Narayan’ s house after stanting investigation. The state- 


, ment of P^W,1' which has.been treated as F.I.R. would be hit by 


Section 162 Cr P. C. (see (4) Somappa v. State of Mysore, AIR 1979 
“sc 190: I, therefore, find Сага cannot be treated as F.I.R. 


^^ == 


` 
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17. I am conscious of the fact that the apex Court in case of 
(5) A. Joshep v. State of Kerala, AIR 1973 SC 1, has laid down that the ' 
receipt and recording of first information report by the police іё nota 
condition precedent to setting in motion of a criminal investigation. 
An Investigation without F. I. В. would not be bad. Since the original 
Information recorded In G D. No. 717 has been suppressed and replaced 
ід the general diary the prosecution story becomes doubtful. The 
conduct of the relatives of the deceased examined by the prosecution 
also is suspicious. The recovery of.the alleged articles of the deceased 
from Mohan Mallick is of по consequence. Prosecution witnesses 
P.W. 18 Bidyut, P. W. 17 Swapan Ghosh ánd P. W 9 Becharam saw the 
acoused tied with rope. Accused informed them that some miscreants 
had forgibly ‘taken away his wife. P. W.18 Bldyut and P. W. 9 Becba- 
ram have stated that they saw that the/accused bad a bleeding nose: It, 
ео cannot Бе said that the accused was the person who killed his 
wife 

18. The learned Additlonal Public Prosecutor, Shri Sudipto 
Moitra has vehemently argued that the conduct of the accused was 
abnormal. After he met P. W. 18 Bidyut Ghosh and others on the 
spot, instead of searching his wife directly went home and was found 


‘Tying on acot. It has to be remembered that a persons having normal 
‘human conduct is yot to be found. ‘Some people after -facing violent 


attack are so shocked that their behaviour becomes abnormal. I, 
therefore, find the prosecution has, thus failed to establish that the 
injuries sustained by the deceased were caused by accused The learned 
Judgé not only allowed inadmissible evidence and the confessional 
statement made to police to go on record but has also formulated 
questions No. 33, 47 and 51 are questions which are based on inadmi- 
ssible evidence. Questions Nos. 55 and 56 аге based on prejudged : 
notlons of the learned Judge. The accused should not be questioned 
on the basis of the conclusions drawn by the Court. The accused should 
be questioned only with regard to ‘the circumstances appearing in the 
prosecution evidence against him so that the accused can explain his 
position if he so chooses. - Questioning him on the basis of inadmissible 
evidence and personal beliefs prejudices the defence case. Projudice 
has beon defined as ‘Introduction of any evidence not relevant to the 
charge, which might placo the accused in an unsympathetio light’, 
(Per Sir Marshall Hall). The Supreme Court in case of (6) Kashmira 
Singh v. State of M. P., AIR 1952 SC 159 has cautioned the Courta 
dealing with ghastly crimes and directed that the approach of the Courts 
while dealing with ghastly crimes; they are required tó take a detached ' 
view. One should always bear in mind that overy murder is a ghastly 
crime and accused can be convicted only when the guilt ia proved 
beyond reasonable doubt. ` ; 
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19. Tho learned Counsel for the appellant has rightly taken 
exception to several observations of the learned Judge in his judgment. 
The learned Judge appears to have lost track. Development of judici- 
ous but look comes only after proper training and constant practice. 
State Government as well as the High Court do not appear to be serious 
about establishing a judicial Officer’s training institute inspite of repea- 
ted recommendations of the successivo law commissions. . 


20. Ме allow the appeal and set aside the conviction and sentence 
_ Passed against the appellant. The learned trial Court while sentencing 
the acoused to death ignored the observations of tho apex Court made 
in cage of (7) Bachhan Singh v. State of Punjab, AIR 1980 SC 898 and 
(8) Machnl Singh v. State of Punjab, 1983 (3) SCC 470 In the later 
case, the apex Court has olearly stated that the death sentence should 
be passed in rarest of rare cases when the collective conscience of the 
community їв shocked. Unfortunately the learned trial Court only 
. remembered murder of beloved Prime Minister Indira Gandhi and the 
Rajya Sabhas’ resolution dated 24 03.95. A Judge should be guided by 
. only tho law laid down by superior Courts. All other considerations 
arecxtrancous. The appellant ia acquitted of the charge under Sec- 
tlon 302 1. P.C. Hebe setat Преку, forthwith. The death reference 1s 
rejected. - 


u x Е, 


21. Before —€— with the case, we СЕБУ direct the Registrar, 
Appellate- Side, to keep the G. D.-book under a sealed cover and issue 
a show cause to P. W. 20 Bholanath Bhaduri asto why a complaint 
under Section 201 Cr. P. C. and 166 I. P. C. should not be filed against 
him? We also “direct. „that the Roglatrar, Appellate 5146, -to take 
nocossary disciplinary actlon against the concerned раш of Paper 
Book sectlon for preparing Incorrect copy of Ex.-3 


An extract copy of paras 14 to 16 be sent to Registrar, Appellate 


Side, with a direction that the matter be placed before the Administra- . 


tive committee for consideration whether the learned trial Judge should 
be allowed to exercise powers of Sesslons Judge. 


Mallick, J.: I agree. 
S. K.G. 


\ 
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- | CONSTITUTIONAL WRIT JURISDICTION } 
Before Mr. Justice Gitesh Ranjan Bhattacharjee - = 
` Decision : eee 10, 1997 


Dr. Prawatosh Roy & Ога. MM Petitioners 
. Versus : 
" University of Calcutta & Ors. LL Respondents* 
ў WITH 
SriPitbaran Chakraborty 24 ;Petitloner 
А Versus. : 
University of Calcutta & Ors. Са: 7/7 tee каро 
4 AND. `, E i 
Amitesh Das Adhikary » 200 £e Petitioner 
g Versus- 


Faculty Council for Post-Graduate Studies in- 
Medicine, Nursing, Homoeopathy, Ayurved and ^ 
Dental Science, Calcutta University & Ога. . «i... Respondonta* 


. ` Constitution ét India—Articles 14, 15(1), 15(4), 16 and 29— Admi- 
sslon in Post-Graduate Medical courses— Quota for candidates in Govt. 


Medical. Services—Reservatlon for SC/ST candidates—Not reservation - 


within reservation—Permissible constitutionally—Reservation for SC/ST- 
not mandatory—No reservation in some other institutions—No bar in d 
permissible reservation. 


Admission Rules for Post- Graduate Medical courses— Reservation 
for Government Medical Service and SC/ST candidates— Permissible— 
Procedure for selecting reserved category candidates —To be followed. 


The total number .of seats for the various Post-Graduate Medical 
courses under the University of Calcutta in 19971s 443. Ont of that 
61 seats are allotted to All India quota, 80 seats are reserved as Weat 
Bengal -Government quota to be filled up by candidates in West Bengal 
. Health Service. and thero is reservation of 22% for Scheduled Caste and : 
. 6% for Scheduled Tribe candidates. According to the admission rules 
^ after the merit list is prepared on the basis of written test counselling : 
is made for admission on the basis of the merit list. The petitioners 
filed three writ petitions with tho grievance that breaking the schedule 
for counselling the SC/ST candidates, irrespective of their position in 
the merit list were given the’ opportunity of counselling earlier than the 
scheduled datos. Ава result those candidates get undue priority to 


*W. P. No: 8943(W) of 1997, W. P. No. 861«w) of 1997 & 
F. P. No. 1121 of 1997 - 


ya 
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ее. “their subject for admission thereby T depriving the 
.petitioners occupying higher positión in the merit list the choice of the 
subjects of their liking. It is also the grievance of the petitioners that 
the reservation’ for SC/ST candidates in the West Bengal Service quota 
is-bad in law because ^here cannot bà any quota within quota. In view 
-of this tho petitioners’ challenged the said quota system by preferring 
‘three, writ petitiona before the High Court which were disposed of by the 
common judgment. 


‘ The Court disposing of the writ petitions, 


HELD: Itis therefore evident that allotment of a quota of seats 
"for candidates to be selected ош of service holders sponsored by the State 
Government із strictly speaking not a reservation but laying down of 
source for filling up those seats. It is rather. a classification under 
Article 1501). Reservation of seats for SC/ST in Government quota 
"eannot therefore be said to be reservation within reservation. It ls rather 
reservation under Article 15(4) within a classified group carved out under 
Article 15(1) and this is precisely what is constitutionally permissible, по 
matter whether it. is called reservation within reservation or reservation 
within a classified source or group. = ( Para 6 ) 


. If there ‘are. intelligible, differentia’ which separate a group within 
‚ that class from the rest and that differentia have a nexus with the object” 
of classification there is no objection to further classification within the 
elass, Therefore further ‘classification within a class із by itself not an 
anathema, and тоге so where the classification, as in this case, із a cons- 
= > stuttonally recognised one falling under Article 15(4). ' (Рага?) 


_ cn our present case also we will see that there has been vertical 
' reservation for the West Bengal Service quota along with the vertically 
placed open quota seats under the control of the Untversity of Calcutta 
and. аваіпзі both those vertically compartmentalised quotas there has 
been horizontal reservailon in favour:of SC/ST tn each vertical compari- 
ment. Since in our Present case nobody'ls challenging the validity of 
: vertical reservation in favour of the West Bengal Government Service 
quota and since reservation in ` favour of SC/ST isa constitutionally 
recognised phenomenon- under Artlole 15(4) there ls по scope of arguing 
that- the horizontal reservation In favour of SC/ST within the vertical 
quota of reservation In favour: of Weit Bengal Government Service is 
bad in law. ~ 6 t ( Para 10 ) 


Supreme Court РИ held that. there is no РШЕ: under Article 15(4) 
that а student cannot. be given the ‘benefit’ of | reservation at more than 
one stage during. the course of his educational career‘and where to draw 
line із mot.a matter of law but a matter. of policy for the State to be 
тое kesping in view the. larger: Interests di the soctety dnd various 
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other relevant factors. It was further observed by the Supreme Court 

In that connection that unless the line drawn by the State ts found to be 

unsustainable under the relevant article, the Court cannot interfere. 
( Para 11.) 


Article 13(4) does not make any mandatory provision for réserva- 

tion. The power to make spectal proviston Including reservation under 

` Article 15(4) is. discretionary and not mandatory. Therefore the fact 

that in some post-graduate institutions there is no reservation for 

SC/ST under Article 15(4) cannot be treated as bar against permissible 
reservation in some other institutions under Article 15(4) ( Para 12) 


Separate counselling even on priority basis from thelist of qualified 
SC/ST candidates ts perfectly so far as the streams where reservation 
of at least one seat tn the concerned stream ts permissible in accordance: 
with the prescribed mathod of calculation. But apart from that the 
SC/ST candidates unde the prescribed procedure cannot get priority in 
the matter of counselling In respect of those streams where reservation 
of even at least one seat in the particular stream їз not permissible under 
the prescribed method of calculation, ( Para 14) 


' The method adopted by the unlversity by deviating from the pres- 
eribed procedure has thus not only harmed the general category candi- 
dates in the matter of choice of subjects where streamwise reservation із 
not permissible under the prescribed procedure and rules but has also 
harmed the reserved category candidates by depriving at least some of 
them the apportunity of getiing the benefit of reservation by reason of 
adjustment of more merltorious reserye category candidates who could 
Compete in the common quota, against the reserved seats instead of 
common category seats. - ( Para 15) 


Cases referred to :— 

(1) State of Madras v. Smt. Champakam, 1951 SCR 525 : 
(2) М. R. Balaji v. State of Mysore, AIR 1963 SC 649 
(3) Rangacharl's Case, 1962 (2) SCR 586 

(4) Devadasan's Case, 1964 (4) SCR 680 

(5) State of Kerala v. N. M. Thomas, 1976 (1) SCR 906 
(6) Indra Sawhney у. Unlon of Indla, AIR 1993 SC 477 
(7) . State of U P. v. Pradip Tandon, AIR 1975 SC 563 

(8) D. Р. Joshl's Case, AIR 1955 SC 334 
,0) N. Vasundara v. State of M ysore, AIR 1971 SC 1439 
(10) D.N. Chanchala y. State of Mysore, AIR 1971 SC 1762 

- (11) Jagadish Satan v. Union of India, AIR 1980 SC 820 


Й 
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(12): Pradeep Jain y. Union of India, AIR 1984 SC 1420, 
(13) Ajit Singh v. State of Punjab, AIR 1996: 8С 1189 
(14) Vrushall v. State of Maharashtra, 1996 (3) SLR 424 
(15) Sádhna Devt v. State of U. P., AIR 1997 SC 1120 
"(16) State of М..Р. у. Nevedita Jain, AIR 1981 SC 2045 
. (17) P.Rajendra v State of Madras, AIR 1968 SC 1012 
(18) 4 ‘Perlakaruppan y State of Tamil Nadu, AIR 1971 SC 2303 
(19) Anl Kr. Gupta v State of U. Р ‚1995 Q) SLJ 256 
(20). Ajay i Kr. Singh v. State of Bihar, 1994(4) SCC 401 
(21) Rajendra Prasad v. Karnataka Universtiy, AIR 1986 SC 1448 
(22) Nain Sukh Das v. State of U. P., AIR 1953 SC 384 
(23) MSRT Corpa. v. BRM Service, AIR 1969 SC 329 
*(24) Om Prakash у. Akhilesh Kumar, "AIR 1986 SC 1043 


(25) Citizens" Action Committee v. Central Boara, 
' , AIR 1989 Bombay 178. 


` (26) Dr:Santosh Babu v. State of Kerala, 1990 Lab IC NOC 83 
(27) State of U.P v. Anupam Gupta, AIR 1992 SC 932 


Mr. Mritunjoy Palit — з өне S or the Petitloners 
ees d W. P. No. 8614(W) of 1997 
Mr. В.В. Bhattacharyya and ` ^ 


E Dilip Кт. Chatterjee ` E -— for the Petitloners 
A RRA 5E “tn W. P. No. 8943(W) of 1997 

Mr. Kishore Dutta | tee Jor the Petitioner 

4 , In W. P. No. 1121 of 1997 

Mr. Jayanta Das and Dipankar Dutta © uan for the Untversity 


Í In both matters 


, The judgment of the Court was as follówa :— ` 

All these three writ petitions have been heard together and are 
being disposed of by this judgment as the pivots] question Involved in 
all these matters is the same, namely, whether reservation for SC/ST 
.category is permissible in the West Bengal Government Service quota 
for admission to the various Post-Graduate Medical Degree and 
Diploma Courses in certain institutions/colleges - in West Bengal in 
1997. >. ; 

2.. The total number of seats for.the varlous post-graduate 
medical courses under.the: University -of Calcutta in 1997 is 443. Out 
of that,.61 seats are allotted to All India quota and the remaining 382 
seats аге to be filled up by the. University of Calcutta inasmuch as 

* * * 
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admission to 757 of total number of seats in the different post-graduate - 
courses Is conducted by the University of Calcutta while admission to 
the remaining 25% of the seats is open to candidates selected through . 
All India Entrance Examination. Out of the 382 West Bengal seats at 
the disposal of the -Calcutta University for admission, 80 seats аге 
reserved as West Bengal Government quota to be filled up by selection 
‘from amongst the candidates in the West Bengal. Health Service/ West 
Bengál Medica! Education Service (WBHS/WBMES) sponsored by the 
Government of West Bengal. There is also 22% and 6% reservation 
for Scheduled Caste and Scheduled Tribe candidates respectively. Both 
' the sponsored candidates. under the West Bengal Government Service 
quota and the open category candidates including SC/ST candidates arc 
however required to sit іп а commos admission test conducted by the 
University of Calcutta, The basic qualification for all candidates ls 
however MBBS degree and completion of PRCA training or rotating 
intrinsic for the requisite perlod after passing the MBBS Examination. 
In order to be declared as qualifled'in the admission: test а · candidate. is 
required to secure a mien о! 4CO marks in the written test. 


3 Annexure-D to the writ petition in 5943(W)/97 ji the 1997 
Rules for the admission to different post-graduate medical courses of 
the University of Calcutta. Rule 4 of tbe said Rules speaks.of merit 
list-of candidates qualifying in the written test. Rule 4,1 provides that . 
the rank of the candidates qualifying 1n the written test will be determi- 
ned on tho basis of the marks obtained by them in tho said test and the © 
names of the candidates qualifying in the written ‘test will be arranged 
in the merit list according to rank and In order of decreasing marke 
Rule 4 3 says that the rank of the candidates who have qualified in the - 
written test shall be indicated against their respective roll numbers in 
d provisional merit list ‘displayed in the notice board. Rule 4.4 says 
that thoro shall be a separate merit list for the Scheduled Caste/Scheduled 
Tribe candidates in addition'to ihe general merit list. Rule 5 relates to 
counselling for selection of candidates for admission. Rule 5.1 provides ` 
that the admission to different Post-Graduate Medical Courses will be . 
made through counselling strictly according to rank in the merit list. 

' Rule 5.2 says that ‘counselling will be continued till the available 
vacancies are 8160 ` up by candidates empanelled in the provisional . 
merit list. . Rule 5.4 says that candidates selected for admission through: 
counselling shall be required to get themselves enrolled immediately on 
payment of tho requisite fees. Rule 6 provides for reservation of seats, 
Rule 6.1 indicates the seata for candidates belonging to WBHS/WBMES 
reserved streamwise, such as, M.D. (Genera) Medicine) 56cats in W. В. . 
„Govt. Quota, M.D. (Obst. & Gynac) 5 seats, etc. ete. Rule 6.3 says that 
acats will be reserved for SC/ST candidates as per ‘rulo’ The schedule 
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for admission, 1997 In the Post-Graduate Courses bas been given in 


Rule 18. Rule 18 5 lays down the counselling schedule in the following 
manner :—. 


Monday, 21.497 | — 150 азаа -~ (Merit 1- 150) 


Tuesday,22.497 —  l50candidates (Merit 151 — 300) 
Wednesday, 23.4.97 — 200 candidates ( Merit 301 — 500 ) 
‘Thursday, 24.4.97 — 200 candidates (Merit 501 — 700) 
Friday, 25.4.97 — (701 — rest of the candidates from the 


merit list) 


4. Tho petitioners’ grievance is that breaking the schedule fot 
counselling, the SC/ST candidates, irrespective of thelr position in the 
merit list were given the opportunity of counselling earlier than the 
acheduled dates — (as a matter of fact, onthe very first day) — as в 
result of which those candidates got undue priority to choose their 
subject, for admission thereby unduly depriving the petitioners occu- 
pying higher position in the merit list compared to the SC/ST candidates, 
the choice of the subjects of their liking. and as a result the petitioners 
- wore offered subjects which were not to their choice and they were 
rather constrained in the circumstances to take admission in such left 
out subjects. Itis also the grievance of the petitioners that tbe reser- 
vation for SC/ST candidates ın the West Bengal Service Quota (Gc vern- 
ment Quota, for short) is bad in law because there cannot be any quota 
within a quota Although the petitioners have not challenged the 
reservation policy of the Government in respect of SC/ST candidates in 
general, thelr contention is that there cannot be any quota for resci va- 
tion of SC/ST candidates within the Government quota. In this 
consection Mr. Bikash Ranjan Bhattacharjee, the learned Advccate 
appearing for the petitioners has submitted inter alla that 1n the matter 
of higher education in ‘medical sclences at the-post-graduate level there 
should not be any reservation for SC/ST candidates as that will deprive 
many meritorious and talented candidates inthe general category, of 
admission to such courses of higher atudy which itself will be a national 
loss and will be-detrimental to public interest. The learned Advocate 
for the petitioners has also referred to certain decisions of the Supreme 
Court and the observations made therein His argument Js that what- 
ever may be the logic and justification for reservation in favour of SC/ST 
categorles of candidates at the lower level of educational courses. such 
reservation at higher level, namely, at the post graduate level by sacri- 
ficing merit will be an injurious violation of the mandate of the equality 
clause of the Constitution For quick and convenient reference J am 
reproducing some of the relevant provisions of the Constitution relating 
to the mandate of equality. ; 
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Articole 14:— the State shall not deny to any person equality 
before the law or the equal protection. of the laws within the territory 
of India. 


Article 15. 1) The State shall not disoriminate against any 
citizen оп grounds only of. religion, race, caste, sex, place of birth 
or any of them, 

' 2) * ж ж * * * * * * э. 


3) Nothing In this Article shall prevent tho State from making 
any special Provision for women and children. ` 
4) Nothing іп this article ог in Clause (2) of. Article 29 shall i 
prevent the State from making any special provision for the advance- 
-mént of any socially and educationally backward classes of citizens 
or for the Scheduled Castes and the Scheduled Tribes. 


Tt may be mentioned here that the Clause (4) of Article 15 was added by 
the Constitution (First Amendment) Act of 1951 rather as a sequel-to 
tho decision of the Supreme Court in (0) Siate е Madras v. 
Smt. Champakam, 1951 SCR 525. 

Article 16, **1) There shall be equality of ИТА for 
allcitizens in, matters relating to employment or appointment to | 
any Office under the State. / 

2 &3)-* * 7» * I" * * + ж 


4) -Nothing in this article shall prevent the State from making 
any provision for the reservation of appointments or posts in favour , 
of any backward class of cltizens which in the opinion of the State, 
. is not adequately represented in the services under the State. 
4A) * = * * Ы ж 9 * * * * 


Article 29. 1) * s` 8 * = ж А Р * 

Я 2) No citizen shall be denied admission into any educational 
institution maintained by the State or receiving aid out. of State 
funds on grounds only of religlon, race, caste, language ог any 
of them." | ` i 

5. While Artlcle 14 contains a broad-based provision of equality 
before law, Article 15(1) and Article 16(1) are rather illustrative instances 
of the right'to equality which has been stated in, general terms in 
Article 14. Of the two Articles 15(1) and 16(1) the former, again, is more 
pervasive while the latter is r stricted .to the-field of public employ- 
ment. Then earlier judicial view that "Article 16(4) із an exception or- 
provise to Article 16(1) as reflected in the decisions in (2) Balaji’s case, 

AIR 1963 SC 649 ; (3) Rangachari* саве, 1962(2) SCR 516 and (4) Deva- 

dasan' case, 1964(4) SCR 680 however suffered change in course of time 
and the judicial view now is that Article 16(4) is not an exception to. 
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"Article 16(1) and it is only a emphatlo way of putting the extent to which 
equality of opportunity could be carried, viz. even upto the point of ma 
king reservation and that Article 16(4) 18 rather an instance of classifica- 
tion implicit in and permitted by Article 16(1),( (5) State of Kerala v. М. 
M. Thomas, 1976(1) SCR 905 ; (6) Indra Sawhney v..Unlon of India, AIR 
1993 SC 477. In N.M. Thomas (supra) it was,hold that Articles 14, 15 
and 16 form part of a string of constitutionally guaranteed rights which 
supplement each other and that Article 16 ів ap incident of the guarantee 
of equality contained in Article 14 and botb Articles 14 and 16(1) permit 
reasonable classification. In Indra Sawhney (supra) it was pointed out 
that if Clause (4) of Article 16 is treated авап exception to Clause (1) 
there would be no other classification permissible under Clause (1), and 
Clause (4) would be deemed to exhaust allthe exceptions that can be 
made to Clause (1) and then no reservation in services in favour of say 
physically handicapped, Army personnel, freedom fighters, etc. would be 
permissible and for these-very reasons it will have to be said that so far 
as ‘backward Classes’ are concerned, the reservations for them can only 
be made under Clause (4) since they have been taken out from.tho classes 
‘for which reservation сап be made under Article 16(1). It has been 
also made clear in Indra Sawhney that reservation may be of various 


forms such as preference, concession, exemption, extra facilities etc or 
of an exclusivo quota. Evidently the same interpretation 16 also appli- 
cable for determining the relationsbip between Clause (1) and Clause (4) 


of Article 15. The position therefore is clear that while reservation for 
‘Scheduled Caste and Scheduled Tribe categories in educational institu 
tions can be made under Clause (4) of Article 15, reservation for other 
categories by way of reasonable classification can also be made 
under Article 151). Such sort of reservation by reasonable and valid 
classification can bo made under Article 15(1) apart from the reservation 
for SC/ST categories under Article 15(4). In fact by such valid classi- 
fication under Ciause (1) of Article 15 a source may be identifed carving 
out certain seats In educational institutions for candidates drawn from 
such identified source olassified under Clause (1), apart from SC/ST 
categories falling under Clause (4) of Article 15. Tho Supreme Court in 
(7) State of U.P. v. Pradip Tandon, AIR 1975 SC 563 while striking down 
reservation of seats in medical colleges for candidates from rural arcas 
upheld in the facts and circumstances, tbe validity of reservation for 
candidates from hill areas and Uttrakband division as falling under the 
category of socially and educationally backward classes covered by 
Article 15(4) The Supreme Court also in its decisions in the cares of 
(8) D. P. Joshi, AIR 1955 SC 334 and(9) N. Vasundara v. State of 
Mysore, AIR 1971 SC 1439 sustained the constitutional validity of 
resorvation based on the requirement of residence within a State for the 
' purpose of admission to medical colleges. This is a classification falling 
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, Within the sweep of Article 15(1) As regarde the, extent of roservatlon, 


In М.-К, Balajl v. State of Mysore, ALR- 163 SC 649 the Supremo ` 


Court held in connection’ with admission to’ medical and engineering 

colleges that the reservation should be less than 50%. This rule of the 

limit of 50% in -the , matter of reservation was also reiterated in the 
y don of the Supreme Court in Indra Sawhney, AIR 1993 SC 477.7 

6. In support of his argument that there should not be any 

| reservation in the post-graduate medica] courses tbe learned Advocate 

forthe petitioners feferred to, the decision of the Supreme Court in 


(10) D. N. Chanchala v. State of Mysore, AIR 1971 SC 1762. That waa 


. howevera case’ where the question that fell for consideration was 
_whethor university-wise distribution: of sestas in Medical Colleges was 
violative of Article 14. There, apart from reservation of certain seats 


for different categories. of persons, such as, students from Union Territo- © $ 


ries and States having no medical college, children of defence -personnel 
and political sufferers, etc. and certain percentage of reservation of seats 
in favour of SC/ST and SEBC (socially and educationally backward 


classes), universityewise distribution of seats in medical colleges was 


upheld with provision for not morethan 20% allotment of seats in 
favour.of students of other universities within and outside the State. 
This decision while upholds the university-wise distribution of seats does 


not prohibit reservation: of seats in favour of SC/ST/SBBC- categorles of 


: candidates falling under Article 15,4). The question about the nature 
of reservation made tn favour of the different categories of persons such 


as students from Union Territories and States having no medical college, , 


the children of defence personnel and political sufferers, eto. also fell 
for consideration and the Supreme Court held in Paragraph 23 of the 
said decision (AIR 1971 SC 1762) that the Government ia entitled to lay 
- “down sources from which selection for admission would be made and a 
provision laying down such sources ів strictly speaking not в reservation. 
. It was observed by-the Supreme- Court in Paragraph 22 of the said 
decision that the Government, which beara the financial -burden of 
running the Government Colleges ts entitled to lay down criteria for 
-admission'in its own colleges and to decide the sources from which the 
admission would be made, provided of course, such classification is not 
“arbitrary and has à rational basis and a reasonable connection witb the 
object of the rules, and so long as thero is no discrimination within each 
of such sources the validity of the rules laying down auch sources cannot 
be successfully challenged. In State of U P v. Pradip Tandon (supra) 
also the Supreme Court with reference to the seats. reserved for Govern- 
ment of India nominees for admission in Medical Colleges followed its 


earlier decision in Chanchalo's case (supra) and observed that a provi- ' 


sion laying down a source. is not a reservation. It is therefore evident 


cux 
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> that ТМ of a quota of seats for candidates. to be selected out of 
‚ sorvičo- holders” ‘sponsored by the State’ Government is, strictly speaking 
not a reservation but laying’ down of source for filling up of those seats ` 
. It'is rather a classification under Article 15(1), Reservation of seats for 

SC/ST in Government quota cannot therefore be said to bo reservation 
- within. reservation, It is rather reser vation-under Article 15(4) within a 

classified group carved out under Article 15(1) and-this is precisely what 

1s constitutionally permissible, no matter’ Whether it is called reservation 

THER ‘Tesorvation or reservation within a | clasaifled войгсе or group. 


‚ * 7 The learned Advocate for the petitioner referred to the decision 
Sof tlie Süpreme . Court {n° (11) Jagadish Saran у. Union of India, 
" AIR 1980°8C 820 and attracted my attention inter alia to tho observa- 

tlons made in Paragraph 20 of the sald decision wherein it ia stated that 

it is nò blessing to inflict quacks and medical midgets on a people by 
whole sale sacrifice of talent at the threshold nor can the very best be 
rejected from admission‘ because, that will bó a national losa and the 
interests of no region can be higher than those of.the nation It may 
“be mentioned here thatin the. said ‘decision In Jagadish Saran the ques- 
tion of reservation in favour of SC/ST did not at all fall for considera: 
2 -tion. That was a case»In which reservation- in, post-graduate medical 
. coires, in ` “favour of _Dolhi University students was the pivotal point. 

The observations’ made by’ thé Supreme Court in that'case will therefore 

have to be understood in thecontextof that case. But even then the 

.Supreme Court did not strike down in thet case 70% reservation in 

favour of Delhi University students keeping 30% seats open to all India 
` competition, But: the -Supreme_ Court in ` Paragraph 25 of the said 

“decision took - care: to protect the reservation ‘fn favour of backward 

classes and SC/ST categories in the following language :— 


"We, ` haston to keep “aloof from reservations for баз 
‚сїазаев. and Scheduled Castes and Tribes'because the Constitution 
“has assigned a specia] place for that factor and they mirror problems 
of inherited ‘Injustices demanding social surgery which is (if 7) 
applied thoughtlessly in ‘other situations máy be a remedy which 
‘accentuates dier a on "s 


Е - > 


"Therefore. the said ‘decision of the Supreme ‘Curt tò Jagadish Saran 
| does ‘not’ come in-aid of the ‘petitioners in tho present case where they 
К вте challenging reservation in’ favour of SC/ST falling within the scope 
* of Article 15(4); It may bo noticed here that. ithe Supreme Court‘in that 
decision, although felt that 70% reservation in favour of Delhi University 
students for admission to post-graduate medicál courses under Delhi 
University was, too high, yet it did not interfere with the same at the 
final stage. Tho- learned Advocate .for the petitioners also relied upon 
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the decision of the Supreme Court in (12) Pradeep Jain v. Unton of Indla, 

AJR 1984 SC 1420. He drew my particular attention to Paragraph MO 
of the said decision wherein itis observed "Inter alia that the philosopby 
and pragmatism of universal excellence through equality of opportunity 
for education and advancement across tbe nation is part of our founding 


‘faith and constitutional creed, and that the effort must, therefore, 


_ always be to select the best and most meritorious students for admission 
to technical institutions and medical colleges by providing equal oppor- 
tunity to all, citizens in the country and no citizen can legitimately, 
without serious detriment to the unity and integrity of the nation, be 
regarded as an outsider in our constitutional set up, and it would be 
, against | the national interest to admit in medical oolleges or other insu- 
* tutions giving instruction in specialities, less meritorious students when 
more meritorious students are available, simply because the former are 
permanent resident or resident for a certain number of years In the State 
while the latter are not, though both categories are citizens of India. 
He also attracted my attention to the observation of the Supreme Court 
in the said pacagraph that exclusion of more meritorious students on the 
ground that they are not resident within the State would be likely to 
promote sub-standard candidates and bring about fall in medical compe- 
tence, injurious in the long run to the very region. It may be stated 
here that the deciston of the Supreme Court in Pradeep Jain also did not 
at all deal with the questlon of reservation for SC/ST. In that decision 
the Supreme Court upheld reservation In educational Institutions on the 
basis of residence in the State or institutional” preference, upto 10% at 
, the under-graduate level In medical colleges leaving at least 3097 seats 
to be filled up on all India basis, Even at the post-graduate level 
lastitutional preference (but no remidence-based preference) was permi- 
tted upto 50% leaving -the remaining 50% for open competition. This 
decision ог the, Supremé Court also therefore does not help the petitio- 
ners because in the present case what the petitioners are challenging is 
not institutional! reservation or restdence-based reservation which does 
not exist at.all, but reservation in favour of SC/ST categories. What 
is- more interesting in this connection is that the petitioners’ crusade 
against reservation in any form is sure to turn out to be a boomerang 
for themselves, If the Supreme Court’s observations in Pradeep Jain 
‘and Jagadish Saran (supra) as relied upon on behalf of the petitio- 


. ners, are required to be ufiderstood in an absolute sense ав altogether 


prohibiting гевегуайоп in ‚алу form at the cost of morit ànd 1! therefore 
the admission is to be guided whole sale by consideration of merit and 
merit alone, in that event I am afraid whether all the petitioners would 
at а соте in tho zone of consideration for admission on the basis of 
opencompetition. It may be noticed here that the total seats available 
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for admission under the control of the Calcutta. University in the 
different streams of post-graduate medical courses in 1997 ia 382. The 
position of the petitioners Dr.. Arajit Gangopadhyay and Dr. Biswadeep 
Mukhopadhyay in the common’ merit list ia 408 and 435 respectively. . 


-It is therefore evident that in view of their position in the common 


meritlist they would have presumably no chance of getting admission 
in any of the post graduate courses because the total number of seats 
in such courses is only 382 Similarly the position of the other three 
petitioners Dr. Amitesh Das Adhikary, Dr. Pitbaran Chakraborty and 


. Dr. Ptanatosh Roy in the common merit list, being 365, 368 and 354 
. respectively is also not enviable at all. These three petitioners also 


occupy only lower level- rangs vis-a-vis the 382 available seats and 
therefore they. would also have very little chance of getting prefererce 
for admission In the courses of their choice. Fortunately for them their 
scope of admission and chance of obtaining subjects of their choice 
brightened by reason of tho allotment or reservation which bas been 
made in favour of the Government quota to which they belong. There- 
fore if the cause of merit for admission in hundred per cent soets із to 
be champloned as desired by the petitioners on the-basis of the aforesaid 
decisiona of the Supreme Court, in that event some of them would 


^ perhaps have been totally out of picture amd some would be in less 
. enviable position than what they are enjoying now in the matter of 


ge'ting admisston in tho subjects of their choice. 


8. The learned Advocate for -the petitioners also referred to 
the decision of the Supreme Court in (13% Ajit Singh v. State of Punjab, 


- AIR 1996 SC 1189 In support of his contention that reservation should 


not be made for ushering “in reverse discrimination. The decision of 
the Supreme Court in Ajit Singh however relates to reservation in the 


_ matter of promotion in services in favour of SC/ST Obviously any 


SC/ST employee obtaining” accelorated - ‘promotion in a higher grade 
due (0 reservation superseding general category candidates cannot get 
priority inthe matter of promotion to an unreserved post in the still 
higher grade ignoring the seniority of the general category candidate 
who was senior to him in the, lower grade and who has since been 
promoted to the higher grade to which' tho concerned SC/ST candidate 
obtained promotion earlier. "The ‘import.is that reservation gives 
only accelerated promotion and not accelerated ‘seniority and if 
accelerated seniority is‘also given due to accelerated promotion the 
undesirable consequence will be a reverse discrimination, In our 
present case however it isa question" of admission tothe educational 
courses and it ‘Is not at ‘all a case of promotion and therefore the 


` question of reverse discrimination- does not arise here. The learned 


Advocate for the petitioner also referred to the decision of a Division 
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Bench of the Bombay High Court in (14) Vrushali v. State of - 
Maharastra, 1996 (3) SLR 42'. There in computing. the extent of 
réservation at the disposal of the competent authority was also . 
taking intó consideration the seats which were not at its "disposal Р 
and over which other authorities had cóntro! so far as admission 
‚ Was concerned. Obviously in computing tbe extent of reservation 
in seats under the control of the competent authority, such authority, 
"cannot take into consideration the number of seats which are not 
at its disposal and contro! for the purpose of admission. In our 
present case however the impugned reservation fcr SC/ST has been 
extended by the concerned authorities baving control over the admission 
inthe concerned seats on the basis of State Government notification ' 
providing for reservation. Here reservation in favour of SC/ST to 
` the extent of 22% and 6% respectively іп all the educational institutions 
- and streams have been provided by a Government notification dated 
the 12th September, 1995 read with notification dated the 22nd May, 
1996 issued under the order of the Governor, Annexures-B and D to the 
affidavit-in-opposition affirmed on behalf. of the respondents Nos. lto . 
Sin W P. No. 894?(W) of 1997. Admission to the seatsin tho West 
- Bengal Goyerament Service Quota was also controlled by the University 
of Calcutta through examination test for selection. Therefore in view of 
the Government notifications referred to above it was definitely open 
and rather obligatory to the University controlling the selection for and 
admission to the concerned seats to provide for reservation in the 
Government quota also following the Government, notification. The 
learned Advocate for the petitioners also.referred to the decision of 
the Supreme Court in (15) Sadhza Deviv State of U. P., AIR 1997 SC 
1120 It was held in that decision that the Government having laid ^ 
down the system of holding admission test for post-graduate medical 
courses is not entitled- to do away with- the requirement of obtaining 
the minimum qualifying marks for the special category SC/ST/OBC 
candidates Here in our present cases obviously there is no such 
factual dimension. ‘On-the other hand: the learned Advocate for the 
respondents referred to the decision of the Supreme Court іп (16) State 
of М.Р. v. Nevedita Jain, AIR 1981 SC 2045 where in connection with 
ad mission to: medical colleges. it was held that the executive order of . 
the Government completely relaxing the condition relating to minimum, 
"qualifying marks for selection. of SC/ST candidates cannot be said 
to be unreasonable. 


9. The learned Advocate’ for the petitloners bas argüed as noted 
earlier that there cannot be any reservation within reservation oj quota 
“within a quota and as such reservation infavour of SC,ST within the 
Government Service Quota is not tenable. As we have already seen the 


^ 
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E ог roscrvation in favour. of Government, Service is nota reserva- 
tlon under Artizle 15(4). It Is only a-claseification under Article 15(1) 

_ or for.that matter Article-I4also It may also be menticned bere that 
- although the ‘Supreme, Court in its decision 10 (17) P Rajendra v. State 

of 'adras, AIR .1968 SC 1012 and (18) A. Perlakaruppan v State of 

- T. N., AIR 1971 SC 2303 held that district. wise or unit-wise reservation 
for'admission in medical colleges was bad, yet tbe Supreme Court haa 
^'upheld in several decisions as discussed above the validity of State-based 
residence requirement and University wise preference upto a reasonable 
extent, Also reservation for SC/ST under Arucle }5(4) in the University- 

^o wise quota of seats has been applied and permitted. Such has been the 
Р "cage also with the quota. reserved on the State-based residence require- 
ment.- For example, say, when 70% «cats for admission: are allotted or 

+ * " reserved on State- based residence requirement and-the remaining 70% 
оп open -all India basis, certainly reservation for SC/ST can be and 
indeed has been: validly made under-both ‘blocks of allotment namely, 
in the-State-based residence requiremeptcategory as well as in the open 

- all India category. These are all illustrations of reservation-within 

reservation or quota within- “quota; as one maycallit, In State of 
Kerala v М-М Thomas, 1976 (1) SCR 906 (at page 957) it has been 

» observed that it is a mistake to assume a priorithat there can be noclassi- 
fication within a class, | say; the lower division clerka, and that If there 
are jatélligible differentia which separate à group within tbat class from 

_ the rest and that differentia bave a nexus with the object of classification, 

' there.is*no objection. to further classification within the class. Therefore 

further classification withina class ів by itselt not an anathema, and 

: more so where, tho ‘classification, „asin this case, i is a constitutionally 

recognised one falling under Article 194). 


^ 10. - Тһе concept of reservation within reservation is also notan 
unknown or unusual phenomenon.. Cross-reservations or inter-locking 
«. reservations resulting from interaction between vertical reservation ара 
x horizontal reservation covering classified human areas is notat all 
uacommon. "The interaction between vertical reservation and horizontal 
"reservation has been considered by the Supreme’ Court in very шару 
`_ decisions, e g , in (19) Anil Kr. Gupta M State of U. P.,.1995 (2) Service 
Law Judgments 256 in connection with the admission to medical courses, 

In our presónt case also wo will see that there has been vertical reserva- . 
7 tion for the West Bengal Service Quota along with. the vertically placed 
* open quota seatsunder the control of the University of Calcutta and 
agaihst both those vertically compartmentalited | quotas there has been 
horizontal řoservation in favour of SC/ST in each vertical: compartment; 
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Since in our present case nobody is challenging the validity of vertical 
reservation in favour of the West Bengal Government Service Quota 
and since reservation in favour of SC/ST is a constitutionally recognised 
phenomenon under Article 15(4) there is no scope of arguing that the 
horizontal reservation in favour of SC/ST within the vertical quota of 
reservation in favour of West Bengal Government Service ів bad in law. 
The contention of the petitioners that SC/ST reservation тр service 
quota is not permissible, therefore must fall. 


11. Thelearned Advocate for the petitloners submitted tbat the 
-Admission Rules of the University did not contain any provision for 
SC/ST reservation in the Government quota. This is however not 
correct. As I bave already pointed out Rule 6 of the rules for admission 
issued by the University.of Calcutta contains provision for reservation. 
Whilé Rule 6 1 speaks of reservation for Government quota Rule 63 
clearly says that the seats wil) be reserved for SC/ST candidates as per 
гше. Thisitself indicates and permits SC/ST reservation of seats in the 
Government quota also It is also submitted by the learned Advocate 
for the. petitionera that the SC/ST candidates have already obtained the 
benefit of reservation at the time of admission to MBBS course and 
therefore they are not entitled any more to get the benefit of reservation 
‚ again at the stage of admission to post-graduate medical courses. It was 
‘also pointed out by tbe'learned Advocate for the petitioners that even: 
the Medical Counci] also recommended that there should not be any 
reservation їо the post-graduate courses of medical study. These sub- 
missions however automatically stand negativedin view of the decision 
ofthe Supreme Court in (20) Ajay Kr. Singh у. State of Bihar, 1994 (4) 
SCC 401. In Paragraph 19 of the said decision in Ajay Kr. Singhit has 
been observed by the Supreme Court that «the regulations made by the 
Medical Council speak generally ‘of students for post-graduate training 
being selected ‘strictly on merit judged on the basis: of academic record 
in the under-graduate course’ and this is more in the nature of advice 
and not a binding direction. Jt was further. observed that the power 


conferred upon the State by Clause (4) of Article 15 ія а constitutional : 


power and the said power obviously could not haye been overridden or 
superseded by a regulation made by the Indian Medical Council and that 
the regulation must bo read consistent with Article 15(4) and if 80 read, 
it means that the students shal! be admitted to post-graduate training 
strictly on the basis of merit in each of the relevant classes or categories, 
as the case may be and further that any other construction seeking to 
give an absolute meaning to the said regulation would render it invalid 
both on the ground of travelling beyond the Act and it may also fall 
foul of Article 15(4) In Paragraph 7 of the said decision the Supreme 
Court clearly held thet there is no rule under. Article 15(4) that a 
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student canüot be alydg tlie benefit of reservation at more than one stage 
during the course of his educational career, and where to draw the lino 


“4s not à matter of law but a matter of policy for the State to be evolved 


| keeping in view the larger interests. of the society and various other 


relevant factors. ` It was further observed by the Supreme Court in that 
connection that unless the line drawn by the State js found to be unsus- 
tainable under the relevant article, the Court cannot Interfere. There- 
fore the plea taken by tho ‘learned Advocate for the petitioners that the 
SC/ST candidates cannot be granted the benefit of reservation on moro 
than one occasion is also not tenable, 


12.. It has been also submitted by the ‘learned Advocate for the 
petitioners that in reputed post-graduate institutions like tbe Post- 
graduate Instituto of Medical Bducation.and Research, Chandigarh and 
the Iadian Institute of Medical Sciences, New Delhi there is no 


ү reservation for SC/ST against the sponsored quota in the post. graduate 


medical courses, In this connection it is however to be said that 
*Artiole 15(4) does not make any mandatory provision for reservation. 

he power to make special provision including reservation under 
Article 15(4) із discretionary and not’ mandatory. - Therefore the fac: 


that. 4n somo post-graduate institutions there [a no reservation for SC/ST 


under Article 15(4) cannot be treated as а bar against permissible 
reservation in. some other institutions under Articte 15(4) In this 
connection it is also to’ be mentioned that the learned Advocete for 


. the petitioners attracted my attention to the Admission Rules of, 


a 


tho Calcutta University for 1994 in "the “post-graduate medical 
courses which is an annexure to a writ petition wherein it was 
provided that 5 marks would be- “allotted inter alia to the can- 
didates belonging to SC/ST for the purpdse of computing merit 


"Mat, provided they had obtained the minimum cligibility marks. It is 


submitted that euch was the rule tili 1996 that only additional 5 marks 
would be awarded to the SC/ST candidates in computing the merit list 
but there was no reservation of seats for them and that system has been 
changed by providing for reservation in favour of SC/ST candidates 
from this year, hat is, 1997. It seoms that the petitioners have no 
gricvanco against thé earlier system of additional 5 marks in favour of 
SC/ST candidates for the purpose of computing merit list Instead of 
reservation of seats which has been introduced from this year. In 
this connection it is only to be mentioned that the system of, providing 
additional 5 marks to SC/ST candidates was also a special provision 
in the form of ooncesslón in favour of SC/ST candidates squarely 
falling within the purview of Article 15(4). The spectal provision 
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contemplated under Article 15(4) may. be of different forms, namely, 
concession, réservation etc, and there ів also no. rule or law that the 
form of special provision once made will have to remain statio for 
eternity. Certainly the form of special provision may be changed from 
concession to reservation under Article 15(4) within the permissible 
limit as bas been done in this case and there ів nothing wrong In it. As 
wo have seon, ‘in this case the extent of reservation in favour of SC/ST 


candidates, being 22% aad 6% мш), fallas uo the permissible 
limit. 


13 Now that we have found that reservation for SC/ST is^ 
permissible in the Government quota, wo will now proceed to examine 
_ the process followed-in giving option to the candidates in tbe Govern- 

- mént quota for choice of subjects. In providing for reservation the Й 
University 1s obviously guided by the Government notification dated 
the 12th September, 1995 annexed to its affidavit-in-opposition which 
tead with the subsequent notification dated the 22nd Мау, 1996 
requires, "by the ordér of the Governor. to make reservation of 227; and 
6% seats for SC/ST respectively in all educational institutions including 
post- ‘graduate and doctoral medical courses. ` Such reservation ів 
required to be made in all educational institutions as provided in Para- 
graph 1 (a) of the said notification dated, the 12tb September, 1595.- 
Ciause(b) of tho sald Paragraph (1) also specifically says that the 
reservation for SC/ST candidates shall be mamtained separately for each 
course/stream/gubject in each educational institution. Clause (c) of the 

said Paragraph (1) of that notification says that while calculating the 
number of reserved seats for the SC/ST candidates a fraction of 0.5 . 
shall be treated as one seat. Ву an amendment to the same as intro- 
duced by the subsequent notification dated, the 22nd May, 196 it waa - 
` provided that in case the number of seats reserved for SC/ST in post- 
graduate and doctoral courses of medicine etc. is leas than 0 5 in each, 
stroam, in that case 50 point roster adopted under notification dated 
2:9.94 shall be followed: for filling up of seats. The University, in 
making provision for reservation in the post-graduate. medical courses 
is uadoubtedly bound to follow.the aforesatd notifications which were 
issued under the order of the Governor in respect of reservation of seats 
in favour of SC/ST candidates. There are 80 seats in the West Bengal 
Government Service Quota. 22% of’ these 80 seats for SC'oomesto ` 

‚18 and 6% for ST comes to 5 Accordingly out of those 80 seats, 
18 seata are required to “be reserved for SC candidates and 5 seats for 
ST candidates. So far there is no problem, This total reservation 
again has been distributed by the University in the different : streams of 
the post-graduate medical courses in tho following manner ;— 
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West Bengal Govt, Quota Allotment 
` Totalseats = 80 | 22% 6С 18 
: 6% ST-5 
Subjects, ` No. of seats in Govt. Quota | SC. 








MD (General Medicine) 5 
MD (Obst. & Gynae) 5 
MD (Derm.) 2 
MD (Anaesth.) 4 
MD (Psychiatric) 2 
MD (Radio- Diagnosis) 3 
MD (Paediatrics) 3 
MD (Chest) 2 
MD (Physiology) 2 
MD (Biochemistry) 3 
MD (Pharmacology) я 2 
„MD (Pathology) 4 
2 
2 
2 
5 
4 
3 
3 
5 
4 
8 
4 


Micro” 


| apte | 


— 


[ен | | ^71 


80 18 


14. It will thus appear from the above chart that while the roser- 
vation of seat for SC/ST taking the wholé quota In consideration ів all 
right yot tho streamwise, that Is, subject-wise reservation for SC/ST has 
not been always consistent with the Government notification which the 
University is bound to follow. The above chart will show that the total 
seats in Government quota in each of the subjects/streams does not 
permit any streamwise reservation In favour of ST candidates for whom 
the reservation is only 6%. Asfor example, in G. M. there are total 
5 seats in the Government quota- out of which one seat has been 
reserved for ST. Now calculation at the rate of 6% In favour of ST out 
of those 5 seats falls below 0 5 asa result of which there cannot be any 
reservation of one seat in favour of ST In the sald stream. Asa matter 
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of fact by following the method of calculation provided in the concerned 
Government notification in none of the streams in the Government 
quota one seat can be reserved for ST. For SC category also on the 
basis of the calculation made in accordance with the method, provided 
in the Government notification for the purpose there cannot be any 
streamwise reservation in the. following streams, namely. Derm, Pey., 
Chest, Phy, and Pharma because 22% of the ‘seats allotted in the 
Government quota in cach of these streams fall below 0 5. But even 
then, as we have seon, the University has made reservation In each of 
(эхо 5 sabjects/streams which is strictly speaking not consistent with the 
concerned Government notification It may however be mentioned here 
that the allotment of seats in favour of SC in respect of the other 
rtreams ід the Government quota із however found within tbe pormissi- 
ble limit of reservation as per Government notification. As we have 


. seen, the Government notification’ dated the 22nd May, 1996 clearly . 


provides that where the number of seats to be reserved for ЗС/ `Т on tbe 
basis of the percentage provided for such reservation comes to а figure 
less than 0.5 in each stream in that case 50 point roster is required to 
beadopted. Instead of doing that, tho University bas bowevor allotted 
soats In favour of SC/ST even in certain streams where such reservation 
ofoneseatin the particular stream is not permissible on the basis of 
the method of calculation provided for the purpose in the concerned 


notification. This is strictly speaking not in conformity with the - 


Government rule. What should have been done to avold this in devia- 
tlon from the notified rules 1s to adjust the SC/ST candidates against the 


‚ total seats in the Government quota by following: tho- proceoure of 
counselling according to the genera! merit list including the SC/ST can- _ 


didates as per the counselling schedule originally notified .by the 
University. As we have already scen the counselling schedule originally 


~ announced by the University. was arranged strictly in accordance with 


the merit position in the combined merit list so that candidates occu- 
pying higher position in the merit list could get the earlier opportunity 
of choosing -thelr subjects from the available seats compared to those 
„who were in comparatively lower position in the combined merit list. 


Deviating from the original counselling schedule, which was arranged ' 


striotly according to the morit position in the combined list what tbe 
Admission Authority. of the University did was that they allowed the 
SC/3T candidates an earlier opportunity to exercise their option for 


choosing subjects by glving them separate opportunity of counselling on , 


the very first day as a result of which many reserve category candidates 
got earlier opportunity of choosing their subjects by superseding the 
seniority of many other candidates in the common meritlist Tho 
University prepared a separate merit list for the qualified SC and ST 


* 
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candidates from oüt of the common merit list; Indeed thero {s nothing 
wrong init. There was also nothing wrong in calling the SC/ST candı- 
dates for counselling on priority basis so far'as the streams in which. 
specific reservation of at least one seat was permissible in “accordance 
with the method of calculation provided for in the Government notifica- 
Чоп, But deviating | from the original counselling schedule and by 
giving opportunity to SC/ST candidatos to choose their subjects on - 
priority basis even in respect of the stream where at least one scat even 
for the concernod category is not permissible for allotment by earmarked _ 
reservation by following the method of calculation ordained by the 
Government notification, the University has exceeded its | jurisdiction, 
strictly speaking and thus there has beon à violation of the concerned 
rules and procedures at the instance of the Admission Authority of the 


University. "The learned. Advocate for the University tried to justify 


this deviátlon by submitting that this was done by exercise of adminis- 
trativo discretion. In my opiníon, however the administrative discretion 
should not and cannot be exercised 80,as to deviate from the prescribed 


procedure provided by the- rules or the Government order under which 


the administrative authonty was discharging its function in the con- 
* cornod sphere. . Where streamwise reservation by 'earmarked allotment 


for any particular reserve category is not permissible in accordance with 
the prescribed procedure, counselling in accordance with the combined 


"merit list would | have given opportunity to the candidates in the com- 


© bined merit Hat to get the opportunity of choosing their subjects In 


accordance with their respective positions 1n.(he combined ment list and 
would at the same time have ensured reservation for the SC/ST categories 
in the Government quota аза, whole so far as the total number of seats 
required to be.reserved within thé Government quota is concerned and 
this would have been consistent with the rules and procedore prescribed 


“by the Goveramont: Iam again making it clear that separate coun- 


selling even оп priority basis from the list of qualifled SC/ST candidates 
is perfectly good. so far as the streams where reservation of at least ono 
seat in the concerned stream із permissible in accordance with the pres- 
oribed method of calculation. ~ Bot apart from that, -the SC/ST candi- 
dates under the prescribed procedure Cannot get priority in the matter 
of counselling in respect of those streams where reservation of even at 
least one seat in the particular stream is not permissible under the 


` prescribed. method of calculation. As we have seon in some of the 


streams in the Goveroment quota reservation of even one seat streem- 
wiso isnot permissible under the prescribed method of calculation and 


,therefore the Unlversity was not justified in reserying опе seat for the 


‘reserve category oandidates in those carmarked streams under the 


Government quota, as already enumerated by mo, by their purported 
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; "E И 
administrative. discretlon which ‘ts inconsistent with. the reservation 
policy and the method of calculation provided by the concerned Govern- 
ment кшмш à ri 
.Itis also to be polnted out here that by providing, separate 
а. for the SC/ST candidates against the: reserved. and: the д 
earmarked seats the University has also unduly caused ‘a shrinkage of 
avallability -of seats for the SC/ST candidates and this has caused 
detriment to the Interest of the reserve category candidates also. Para- 
graph 2(a) of the Government notification regarding. reservation dated 
. the 12th September, 1995, Annexure-B to the affidavit-in-oppositlon, 
provides inter alia that the Scheduled Caste and Scheduled Tribe candi- 
dates who have been placed in the general merit list to fill up unreserved, . 
seats shall not be taken into account In the reserved lists for the Schedu- 
led Caste and Scheduled Tribe candidates respectively. The SC/ST 
candidates who can compote with the general category candidates on 
merit are therefore required to be adjusted against the unreserved seats 
on the basis of thelr own morit along with the other general category. 
candidates competing on merit. The benefit of reservation in the SC/ST. 
quota is to go In favour of those qualified SC/ST candidates who cannot 
‚ compete with the general category candidates and therefore in filling up 
“reserved seats or the reserved quota of the total nombér of seats oppor- 
‘tunity ia required to be given only to those of the qualified SC/ST ' 
candidates who cannot compete in the common category on the basis 
of their position in the common merit list and 1Бів Љав to be done 
. without taking into account the meritorious SC/ST candidates, if any, 
who automatically find place in the common quota on the -basis of tbeir 
competing merit. But what the University here has done Бу. arranging 
completely separate counsellirg for SC/ST-candidates is that even those 
-` SC candidates who could find seat 1а the common category on merit 
havé also been adjusted against. the reserve category. quota thereby 
depriving some reserve category candidates occupying lower position in 
the merit list the opportonity of getting the benefit of reserved quota. 
This method adopted by-the University by deviating from the prescribed | 
procedure has thus pot only harmed the genera] category “candidates in 
the matter of choice’ of subjects where streamwise reservation jg not 
permissible under the prescribed procedure and rules but has aleo 
harmed the reserved category candidates by depriving at leest some of 
them the opportunity of getting the benefit of reservation by reason of 
, adjustment of more meritorious reserve category candidates who could 
‘compete іп the common quota, against the reserved seats insicad of 
common category seats. That is why I say that the irregular procedure 
which has been adopted by the University in this matter hag harmed 
both the categories, namely, the reserve category and the common 
category. a 


/ 
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, @ttonding classes and they are Indeed all qualified and eligible for 
admission in the reserve category quota. It is further submitted that 
they havo absolutely no fault in the matter of admission and they should 
not be now disturbed or punished by dislodging them from the courses 
whichthey have been pursuing. The learned Advocate for the added 
respondents in support of his submission also referred to the decisions ' 
~- of the Supreme Courtin (21) Rajendra Prasad v. Karnataka Untversity, 
AIR © 1986 SC 1448 and Anll Kumar Gupta v. State of U. P.,1995 (2) 
SLI 256 Having regard to the totality of the facts and clroums: 
tances obtaining in. thle matter which I have elaborately discuased, Таш 
also of the view that the placement ів respect of the SC/ST candidates 
who have been already admitted and who.are pursuing tbeir studies 
should not be now disturbed in thie case, particularly when they are 
qualified and eligible for admission they are not responsible for any 
irregularity In the matter of admission and choice of streams, and the 
, method which has been adepted by tho University for giving | admission 
to the eligible SC/ST. candidates against reserved seats by totally segre- 
grating thom from the general run of candidates, has operated to the 
detriment of both the categories, namely, tho reserve category and the 
general category as Ihave already discussed elaborately. -I therefore 
do not propose to disturb the plagement of the SC/ST candidates which 
has already takon place. But in‘respect of the seats which are lying 
vacant in tho Government quota I think It would be just and proper to 
allow the writ petitionera the opportunity, according to thelr inter se 
merit position in tho common merit list, to opt for any of the vacant 
seats in the service quota as mentioned above except in Blo-chemistry, 
DPM & DFM where streamwise reservation of at least one scat each is 
juatified by the prescribed method of ана, А 


‚18. The learned Advocate for the University however submitted 
that there was delay in approaching the Court and the writ petitioners 
Alio accepted the admission offered’ to them and have thereafter come 
to the Court which they cannot do. In this connection hé also referred 
to certain decisions, namely, (22) Natn Sukh Das v. U. „Р AIR 1953 
SC 384; (23) MSRT Corpn. v BRM Service, AIR 1869 SC 329; 
(24) Om Prakash v. Akhilesh Kumar, AIR 1986 $c 1043 , (25) Cilizens' ~ 
. Action Committee v. Central Board, AUR. 1989 Bombay 178 вала” 

(26) Dr, Santosh Babu v. State of Kerala, 1990" Lab IC NOC 83. 
Those decisions were -given in the facts of the“ respective cases, In our 
present cases I however do not find that there has been any undue 
dolay which would disentitle the writ petitioners to seek relief in the 
Courtin its writ jurisdiction. The classes, І ат told,- started in, the 
firat week of May. The potitioners must have taken admission some- 
tinfein the latter part ef April 1997 immediately after councelling 


4 


` 
" E 


е 


` 


1997 (2) CM) ] А Pranatosh Roy у. Untversity of Calcutta 317 


which took place 1а tbe last week of April, and -the two cases have been 
-filed In thé first part of May 1997 and one case in early June 1997. 
Having regard to the fact that the rule required the selected candidates 
to take admission immediately after counselling, little option . was left 
to the petitioners but to take admission in the streams offered to them 
fa counselling on pain of forfelting-the chance of admission altogether 
if the offer was not accepted, In the clroumstance admission cannot 
forfeit the petitioners’. right to approach the Court later after ascer- 
taining all'relevant facts. It is also to be noted here that the respon- 
dents do not require the backing of the decisions cited by their learned 
Advocate asroferred to above because. I have, upheld reservation ia 
service quota. ; The fault I have found is regarding. stream wise reserva- 
tion of seats in certain streams where the prescribed method of calcula- 
tion does not permit reservation in tho manmer in whichit has been 
~ Gone, and also regarding thè priority in councelling as given to tbe 
reserve category candidates deviating from the prescribed manner of 
couacolliag thereby inflicting detrimental and undue consequences on 
Both the reserve and the genera! categories of candidates. Tho learned 
Advocate forthe University also “submitted that tho mero fact that 
some scats are vacant is no ground to, give admissionin the midstream 
ofthe session. In this connection he also referred to the decision in 


s (27) State of U.P v. Anupam Сира, AIR 1992 SC 932, It is however 


to be noted that the petitioners approached the Court soon after the 
“classes began and therefore it cannot be: said to bea case of admission 
in the midstream of the session In the cited decision in State of U. P. 
v Anupam Gupta (supra) admission was directed more than а year after: 
the courses wore started. Here itis not at àllso. It is also the case of 
the University, as submitted, that the vacant seats іп the different 


~ streams in the SC/ST category could not be filled up due to tho interim- 


order of the Court, This also shows that the process of admission in 


. the post-graduate. courses was yet continuing whén the petitioners 


approached the Court and therefore it is by no means bit by the theory 
that there should not be any admission in the midstream of the sesston 


On the totality of the facts and circumstances I find that there is 
no suficient reason to refuse relief to” ‘the “petitioners in this case. 
Ageordingly I direct the reapondent authorities including the University 


and ite concerned faculty to allow the writ petitioners the opportunity, 
according to their ‘Inter se merit position in the common merit list, to 


` ‘opt for 'any of tho -vacant seats in the service quota except in Bio- 


- chemistry, DPM and DFM where streamwiee reservation of at least ono 
seat -oach is justified by the prescribed method of calculation as per 
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Government notification. It is however made clear that if there is any 
SC/ST candidate occupying a higher position in the merit list vis- a-vis 
any ono or moro ofthe petitioners, in that event such SC/ST candidate 
shall be given priority “or option before such of the petitioners who ` 
-occupy comparatively lower position on the common merit list. Subject 
to the above direction the respondents will be at Jiberty to fll up the 
vacant seats in the Government quota from eligible SC/ST candidates. 
The writ petitioners have already. been admitted to one or other of tho 
streams in the service quota. If by reason of option now glven to them 
Ча respect of the vacant available seats in tho service quota аву seat or 
seats which the petitioners are now occupying fall vacant, in that case 
the same shall be made ‘available to the other writ petitioners or to the 
reserve category candidates according to their respective positions in the 
common merit list. -In passing this order I have assumed that apart 
from the writ petitioners the others who have taken admission in the 
ecata allowed to them. from the Government quota are satisfied with tho 
streams they have got and they have by this time settled there without 
demur. Exercise of -option by the writ petitioners and consequontial 
chango of stream for them as well as fresh admission of reserve category 


-candidates in compliance with this order, if апу, shall be completed L} 


| withid two weeks. It is also hoped _ that from the next session the 
University will take adequate care. to ensure-that tho irregularities 
pointed out by me in this;year's admission may notrecur. The learned 
- Advocate for the petitioners also submitted that'there are some seats _ 
lying vacant even now under the all India quota i and the petitioners máy 
bo allowed to exercise option in respect of those vacant seats also under 
the all India quota. In my opinion this cannot be dore as this is not 
permissible under the rules and that is also not their case in tho writ 
petitions. The writ petitions stand disposed of with the observa- 
tions and directions given above: No cost is ordered. 


^ SKG. 
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' 7. ^ [CIVIL APPELLATE JURISDICTION ] 


Before Mr. Justice Bhagabatl Prosad Banerjee and 
Mr. Justice Ashok Kumar Chakraborty 
` Decision: September 9, 1996 


Badal Chandra Mondal RN dere! Appellant 
Versus б 
The State of West Bengal & Ors. hs ы Respondents* 


Appointment of М. R. Dealer—Government circular dated 22nd May, 
1985—M. R Dealer suspended on criminal charge—Death of the dealer— 
Application by son—Not acase of appointment on compassionate ground 
— Consideration which would subserve the public interest at large 


Mritunjoy Mondal, father of the petitioner was originally appoin- 
tedas M К, Dealer and was carrying on business, He became involved 
in a criminal case under Sections 403, 406, 409, 120B of the Indian Penal 
Code on the ground that there was gross defalcation of wheat of 
7] Quintals 24 Kgs. meant for ЇЧ В. F P. etc. and for certain other 
charges. On this ground Mritunjoy Mondal was suspended and the 
appellant Badal Chandra Monda! was appointed оп temporary basis 
ав ап М. К. Dealer who has thereafter been carrying on the business 
_While the criminal case and’ the suspension order was continuing, 
"Mrituajoy Mondal died in the year 1995. On his death, the petitioner 
applied for dealership and the- same being refused preferred writ. 
petition before the High Court The trial Judge directed that the State 
Government should consider the prayer of the writ petitioner on com- 
passionate ground in place and stead of the original M. R. Dealer and 
rejected the claim of Badal Chandra Mondal for regularisation of hia 
appointment. Boing aggrieved the appellant Badal Chandra Mondal 
preferred appeal. 

The Court disposing of the writ petition and setting asido the 
order of the Trial Court,- 


- HELD: Weare of the view that this ts not a clear case óf vacancy 
that arose simply upon death of an existing М. R- Dealer, but an М. R. 
Dealer against whom criminal case of serlous charges was pending and 
he died while under suspenston and that it was one of the prerequisite for 
making appotniment of an M. R, Dealer and that there was no prior 
conviction by any criminal Court. ( Para 4 ) 


We are of the view that in the facts of the case it cannot be sald 
that the appolniment із a matter of dled-In-harness case and on compa- 
ssionate ground because of the pecullar facts and' circumstances oj the 


. ТЕ. M. A. T. No. 2297 of 1996 & С О. No, 8394(W) of 1996 
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case In which the dealer died Accordingly, we are of the view that the 


heirs of Mritunjoy. Mondal could not get the application heard and 
disposed of as a matier of right as ihe same has to be construed in such 


a manner which subserve the public interest at large. ( Рага 4) 

Мг. Asish Sanyal and Pinay Misra І „Дог the Appellant 
Mr. J N. Ram | wu. for the Private Respondents 
“Miss. Parul | Banerjee i А fe јог rhe State _ 


The judgment of the Coart was as is follows : ы, 
Both the: application and the appeal 1з (акеп чр for bearing. 


2. The writ petitloner filed a writ petition alleging that tho 
potitioner’s father Mritunjoy Mondal who was originally appointed ал 
M. R. Dealer and was carrying on business died оп July 1995. "The 
‘original M. R. Dealer, Mritunjoy Mondal, since deceased was involved 
ina criminal case under Sections 403/406/409/120B of'the Indian Penal ' 
Code on the “basis of the F L'R.in which it was alleged thattherc was 
gross defalcation of wheat of 71 quintals and 24 kgs meant for N.R.E.P. 
‘etc. and for certain other charges In the sald criminal case a charge 
sheet was elven and because of the pendency of the -sald criminal саво, 

. Mritunjoy Мордві, since deceased, was suspended ор 22.3.1985 as 


M. R. Dealer. At the time of death of Mritunjoy Mondal, since decea- - | 


sed,the order of suspension was there snd a crimipal-case was also 
. pending before the Second Additional Sessions Judge, Suri The writ 
petitioner filed a writ petition stating that the writ petitioner was son of 
Mritunjoy Mondal, since deceased and he was entitled to be appointed 
iv Place and stead of deceased Mritunjoy Mondal under the strength 
because of the vacancy exists. In viow of the ciroular of Food and 
Supplies Department dated 22nd May, 198^, the appellant BadalChandra 
Mondal was appointed: on temporary basis as an М. R. Dealer imme- 
diately after Mritunjoy Mondal was placed under suspension and ibat 
for so many years Badal Chandra Mondal was carrying.on the business. 
The learned trial Judge! on consideration of the said circular held that 
the State should consider and dispose of the prayer of the writ petitioner 
Sonatan Mondalon compassionate ground in place and stead of the 
original M. К. Dealer. The learned trial Judge rejected the contention 
of Badal Chandra Mondal that Badal Chandra Mondal’s appointment 
should be regulariaed in the facts and: circumstances ofthis сазе. Tho 
circular of the Government dated 22nd May, 1985 provides that ;— 


РЯ 


“Whenever a vacancy arises due to death or resignation of the 
,M R. Distributor/Retaller, on account of physical incapacity or on 
medical grounds, such адк, shall not Initially be notified. This 


i 
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is to be filled: up by appointing the busband/wife/soz /daughter of the 
^ ,deceased/resigned M.R. Distributor/Retailer, if he or sho is other- ` 
wise found suitable in all respects.” - 


3. In the instant case admittedly a criminal case was pending at 
the time of his death and distributorship of Mritunjoy Mondal with the 
State was also under suspension. At tbe timo, of his death there are 


EA another co-accused in the criminal case and as such the criminal case 
p “oould not be, proceeded with against Mritunjoy Mondal, but may be 


proceeded against the other accused. , The ordir of suspension also come 
to an end on death. А ` a e. us 
Я ; Fal 2 ` 

4. Weare of the view that this is not a clear case of vacancy 
that arose simply upon-death of an existing М R. Dealer, but an 
M R. Dealer against whom criminal case of serious charges was 
pending and he died while under suspension and that it was one of the 
pre-requisite for making appointinent of an M R Dealer and that the 
appellant must show that there was по prior conviction by any crimi- 


' . nal Court Secondly, Clause (3) of the said circular appears to us to 


be vague Inasmuch as it is not understood how the vacancy could be 


-~ filled up by hasband/wife/son/daughter of, the deceased dealer at tho 


same time It is also not understood how the appointment will be 
~ given on the basis of precedence In the Instant caso it appears that 

the widow of deceased Mritunjoy Mondal filed a petition recording no 
И објосной і in favour of Sonatan Mondal. 


In case the existing M R. Dealer died in that event the provisions of 


Е the circular applies without difficulty but in the peculiar facts and cir- 


cumstances of the case it has to be decided by the authorities concerned 
what is the true import of the sald circular. Accordingly, it 1s for the 
authorities concerned to decide first on the basis of such-circular whether 
it can be said to bea case of vacancy arising simply because of death. 
The circular in our view on the face of it clearly shows thatan M R. 
Dealer who was suspended earlier aud against whom a serious criminal 
' case of serious charges was pending and if he died in that event the heirs 
could not come automatically into the picture without decluring апу 
"vacancy. and in the instant case as a matter of fact for the last 11 years 
Bada! Chandra Monda) was acting-as an M R Dealer even though 
temporarily, We аге also of the view that the question of inheriting 
„the liconce does not and cannot arise The licence comes to an end 
аз зооп аз опе dies butthe facts and circumstances in which, one dies 
is also very relevant factor. Anotber-aspect of the matter which has 
escaped the attention of all concerned is that on the death of the dealer 
first offer of appointment should have been given to the wife and then 


-— 
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.to the other heirs. Tt. ds not understood how son can file an applica- 
tion after obtaining no objection certificate from his mother. If, the 

“wife Is found -suitable then wife. could have been appointed and if the 
wife is not found. suitable then other heirscaa come into the picture. 
We are also of the view that in the facts of the case it cannot be said 

' that the appointment is a matter of died in-harness cate. and on com 
passionate ground- because of the pecullar facts and circumstances of 
the case in whlch the dealer died Acoordingly, we are of the view 
that the heirs of the Mritunjoy Monda) could not get the application- ~- 
heard and disposed of asa matter of right as the same has to be cons- ^ 
trued in such a manner which-subserve the public interest at large. 
In the instànt case we do not know the fate of the criminal case because 
there was a charge of defalcatlon and other. serious charges and what 

: would be the ultimate outcome of the criminal case. 


True if Mritunjoy Monda) was fóund gullty of the .cbarges һе would 
have been convicted and if he was found not guilty he would have been 
acquaintted. But the question remains undecided when Mritunjoy 
Mondal died and ,under such circumstances we are of the view 
that "writ jurisdiction being discretlonary we are unable to hold 
that the writ petitioner was entitled to reap the benefit of clrcular on 
pompassionate ground. 


5. _Accordingly, the order of the learned ‘erial Judge is set aside. 
As a special case tho application of the writ petitioner Sonatan Mondal 
should also be considered along with Badal Chandra Mondal andthe ~ 
authorities concerned will consider the candidature and appoint a svita- 
ble'candidate as an M. R. Dealer in view of the peculiar fects and cir- 
cumstances of this case. 


6 We make it clear that we have not adjudicated the candidature 
of the candidates ‘which case has to be considered by the authorities 
concerned who shall decide the matter on the basis of the: merits ofthe · 
applicants in accordance with law. - 

The appeal and.the application aro dicisi of. 


Urgent xerox certified copy if applied for be supplied expedi- 
_ tiouily.. Т 


Banerjee, J ` 
Chakraborty, J. ка 
SK G. — 
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fi CONSTITUTIONAL WRIT- JURISDICTION 1 
. Before: Mr. Justice Prabir Kumar Samanta 
Decision : March 21, 1997 
„Samar Samanta & Anr. . «Petitioners 


к, 


State of West Bengal & Ors Pr Respondents* 


`. , West Bengal, Panchayat Act, 1973—Sectlons 9,6), 12, 16 and 209(3) 
— Removal ,of Pradhan and Upa-Pradian of Gram Panchayat— Intimation 
to Pradhan by members for calling two separate meetings—T wo separate 
requisition. meetings called by members for вов compliance by Pradban— 
No irregalarity —Two separate meetings held —Proceedings not vitiated. 


"West Bengal (Gram Panchayat Ааай) Rules, 1981— 
Rales 7, 12— Notice for requisition meeting:- 


c 


Versus 


Ten - members "of Kontald Gram Panchayat-by a letter dated 
22 11 93 informed the Pradhan that both the Pradban and Upa Pradban 
have no confidence of the majority of- members. Accordingly they 
asked the Pradhan to convene a meeting of. the Gram Panchayat within 
715 days for their removal. As the Pradhan did not convene tbe meeting, . 
, the’ sald ton members convened two separate requisition meetings on 
23 12 93 by two separate notices. In the said meetings the Pradhan and 
Upa-Pradhan were removed. The petitioner No. 1 was appointed as an 
acting Pradhan who was subsequently elected as Upa-Pradhan. The 
removed Pradhan made an application under Section 209(3) of the Act 
before the District Magistrate for setting aside the two resolutions of 
removal, A writ petitlon was filed by the removed Upa-Pradhan where- 
E upon the Court directed the District Magistrate to dispose of the.appli- 
cation made by the removed Pradhan. In pursuance of the direction 
` the District, Magistrate. after hearing all the interésted parties cancelled 
. thé said resolution ^ Thereafter the petitioners challenged this cancella- 
tion order of the District Magistrate before the High Court. 
. The Court allowing the writ’ petition and setting aside the order of 
` the District Magistrate, 7 Š 


HELD : : The requisition In ' writing to convene а meeting dir 
‘Section 12 of "the Act із norat all a notice of meeting Lecause by such 
requlstilon it is not known whether Pradhan will call the meeting or the 
members will have to scali the еа on the fallure of the Pradhan 10 
call such meeting. . E T ( Para 15) 


v9 


On the general- -principle of law such РОА АА in writing merely 
brings in to the> Knowledge of the statutory authority the intention of ihe 
*Clyil'Ordér No. 12949(W) of 1994 боа 
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majority members to call a meeting of the Gram Panchayat either for the 
purpose of Section 12 of the Act or for any other purposes. Therefore, 
the true tesi to construe such а would be the meaning which it 
conveys. ч ( Para 16 ) 


Tt ls tríte to. say thata person holding- public office cannot exempt 


himself from the admonitlons of public duty under the statute. The 
‘contentions of Mr. Dutta that on the basis о’ such requisition, which was 
for one meeting, the “Pradhan was unable to call a meeting ‘with two 
agenda of removal of Pradhan and Upa-Pradhan or could he call two 
separate meetings as the requisition was по! such, have no legs to stand 
upon. ( Para 17 ) 


The proceeding subsequent to the requisition thus being not solely 
dependent upon the requisition, the trregularity lf there be any, in the 
requisiilon, if regularised in the proceeding therefore will not vitlate the 
proceeding. an gue 18 ) 

Cases referred to :— i Е БАЕ 

(1) Inre: Mihir Mondal & Ors., 1994(1) CHN 423 
(2) Rafikul Mondal v. State of West Bengal & Ors., 
1995(2) Cal LJ 327 


(3) Kitubuddin Sekhe v. Deoud Hossen, 1995(1) Cal LJ 198 


^ (4) Manage Кат т District Panchayat Raj Officer] Prescribed 
Authority, Saharanpur & Ors., AIR 1987 Allahabad 226. 


Mr. Asok De and М. C. Bhan dari ` -Jor the Petitioners 
Mr. Samar Kr. Dutta and 
Samiran Mondal |. | mn for the Respondent Nos 7 & 8 
Mr. Gopal Chakraborty and a 
` Sanjukta Bhattacharjee ..... Jor the Added Party- Allahabad Bank 
Mr. Manlek Das and Goutam Mukherjee ее, for the State . 


The judgment of the Court was as follows :— 

A short but tricky question arises for answer in this writ petition. 
In view of the settled position of law that Pradhan and Upa-Pradhan of 
Gram Panchayat cannot be removed in a single mocting, whether a 
requisition in writing by the members ofa Gram Panchayat asking 
the Pradhan of the Gram Panchayat to call fora meeting for the 
-purpose of removal of both Pradhan and Upa-Pradhan will invalidate 
all subsequent proceedings therefor which though were in due com 
· pliance of the provisions of law. 

2. The facts which are germane for this case are as follows. Out 
of total 19 members of Koutala Gram Panchayat 10 members by a letter 
dated 22 11.93 informed the Pradhan, the respondent No. 8 herein, that 


D 


. 
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both the Pradhan and Upa-Pradban bave no confidence ofthe majority 
members and accordingly they asked him to convene a meeting of the 
‘Gram Panchayat for their removal within 15 days. Upon receipt of thé 
sald letter dated- 22 11.93 the Pradban did not convene the meeting. 

The; ‘sald 10 members convened two separate requisition meetings on 
23 1293 by two separate notices dated 14 12.93. The requisition 
meeting. for removal of the Pradhan was fixed at 1 p. m on 23.12.93 
while the requisition meoting for removal of the Upa-Pradban was fixed 
at 1-30 p. m. on the same date. The prescribed authority sent an obser- 
ver to the said meeting: dated 23.12.93 who was present in the meetings. 
Pradhan and Upa-Pradhan of the, Gram Panchayat were removed by 
'respective resolutions adopted by the, 10 members of the Gram 
Panobayat In the respective meetings held separately Such resolutions 
wore adopted unanimously by secret voting. After the removals of both 
‘Pradhan and Upa-Pradhan аз aforesald the writ petitioner No 1 was 
appointed as an acting Pradhan under Section 9(6) of the West Benga! 
Panchayat Act, 1973 (hereinafter called as the Act) by the District 
‘Magistrate and the prescribed authority requested the removed Pradhan 
to make over charge of the office of the Pradhan to the petitioner No 1. 

Tho removed Pradhan, it is alleged did not make over charge to the 
petitioner No. 1. Thereafter the prescribed authority duly fixed 4.3 94 
‘for election of Pradhan and Upa-Pradhan of the said Gram Panchayat. 
The prescribed authority presided over the said election on 4 3.94 and 
in presence of the members the election was held and in such election 
the petitioner, No. 1 was-elected as the Upa-Pradhan of the Gram 
Panchayat. After ‘the aforesaid election the removed Pradhan, the 
respondent No 8, оп 29.3 94 made an-application under Section 209(3) 
of the Act beforo the District Magistrate, South 24 Parganas for setting 
aside the sald-two resolutions for removal of Pradhan and Upa-Pradhan. 

Immediately thereafter the removed Upa-Pradban of the said Gram 
Panchayat, the respondent No.9 herein, moved a writ petition in this 
Court which was disposed of by an order dated 29.4.94 with a direction 
проп the District Magistrate, South: 24 Parganas to dispose of the said 
application- filed by the respondent -No.8 for, setting aside tho two 
resolutions dated 23.12.92 and the election dated 4 3.94 as aforesaid 1n 
accordance with law and by giving opportunity of hearing to all the 
ae interested therein. 


' 3. In pursuance of such direction the District Magistrate took 
up the said application for consideration in presence of the Interosted 
parties and: by an order dated 27.5.94 cancelled the two resolutions 
passed separately оп 23.12.93 for removal of Pradhan and Upa-Pradhan 
ofthe sald Gram Panchayat and also the consequent clections of 
Pradhan and Upa-Pradhan on 4.3 1994. Tho District Magistrate was 
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of the opinión that the notice dated 22 11.93 by the 10 embers of the 


‘Gram Panchavat. seeking to remove both Pradhan and Ора. Pradhan 
“was bad in law both under Sections 12'& 1o of the Act and the Govern: 


' ment Notification No. 530 dated 8.2 94 made in respect thereof - The 


cancellation of the aforesald resolutions for removal dated 23.12.93 and 


' the election dated 4 3 94 “was communicate to the petitioners including 


the members of the Gram Panchayat by the B D O., Mathurapur-II by 
his memo No. 573 dated 31.5.1994. | 


4. Both the aforesaid order of the District Magistrate dated 


A 27 5,94 aod tho said communication dated 31.5.94 by tho, B D.O, 


, 


Mathurapur- II have. been challenged їп thia writ petition. 


5. Mr. Asok De, learned Advocate appearing on n behalf of tho 
petitioners upon referenċe to (1) 1994(1) СНМ 423, In're : Mihir Mondal 
and Ота , contended that law asit stands merely provides that the Act 
does not contemplate removal of Pradhan and Upa-Pradhan In Опе 
meeting and two separate meetings are required to be held for the said 


purposes upon two separate: notices having been given in support " 


thereof. In this particular case two separate notices were issued for two 
separate meétings and two separate resolutions were taken, accordingly, 
there was no illegality whatsoever in the meetings so held separate y for 
the purpose of removal of Pradhan and Upa-Pradhan separately. 
Mr. De. further upon placing ‘hig reliance in (2) 1995 (2) CLJ 327, 
Rafikul Mondál v. State of West- Bengal and Ors, contended that 


. Pradhan being the statutory authority was under statutory obligatlon'to 


callforthe meetings by complying ‘with the provisions ofjaw and ina 
case like this by fixing two separate meetings for the purpose of removal 


of Pradhan and Upa Pradhan which he failed to do for which the 


petitioners themselves called two separate meetings in accordance with 
law. Mr De further argued that the composite notice dated 22.11.1593 
asking tho Pradhan to call fora meeting of the Gram Panchayat for the 


purpose of removal Pradhan ‘and Upa-Pradhan ‘was not an "Invalid ' 


notice altogether for which the Pradhan was not required to act at all 
‘but a notice of Intention of the majority members of "the Gram 
Panchayat which should have, been acted upon by the statutory жш 
by complying with the provisions of law. 


1 6. Mr. De further contended .that the said . requisitiop dated 


22. 11 1993 was at the highest an Irregular one but the meetings were held ` 


separately jn due compliance of the provisions of law and therefore the 
irregularity, if there be. any, was regularised. Therefore, irregularities 
which are capable of being rogularised will not vitiate the meetings and 
the resolutions: taken In pursuance thereof. 


M 


_ 0997 (2) CLJ) . Samar Samanta v, State of W.B, 327 
4 saoi е 
7. Mr. Samar Dutta, learned Senior Advocate appearing on behalf 
ofthe respondent Nos, 8 & 9 supported the said order passed by the 
District Magistrate, South 24. Parganas upon reference to second proviso 
of Séctlon 16 of the Act. Mr. Dutta contended that in view of the said - 
second proviso the Pradhan would be required to call a meeting only on 
the requisition in writing made by the members of the Gram Panchayat 
. Subject to a’ minimum of “3 members, The requisition in writing 
dated: 22.1193 Бу. ten memberg of the Gram Panchayat was for a 
meeting for the purpose of removal of both Pradhan and Upa-Pradban 
of the Gram Panchayat and as such the Predhan was neither entitled to 
call meetings separately for removal of Pradhan ,and Ора Pradhan nor 
he could call a meeting with two agenda for the purpose of removal of 
Pradhan and Upa-Pradhan In support of auch contention Mr. Dutta 
` relied on a Division Bench judgment of this Court reported ір (3) 1994(1) 
‘CLI 198, Kitubuddin Sekhe v. Deoud Hossen. 


N 
8. Mr. Dutta further challenged the legality and validity of tho 
resolutions for removal of Pradhan and Upa-Pradhan in thbe'two mee- 
tings dated 23.12 93 on other ground’ such as that notices of the afore- 
` sald two meetings ‘were not terved upon all other members of the 
-Gram Panchayat. Мг. Dutta further referred to the second. proviso of 


' Section 16-of the Act and Rule 7 of the West Bengal (Gram Panchayat 


Adininistration) Rules, 1981” (hereinafter called as the Rules 1981) 
and contended that-7 clear days notice of the Meeting to the other 
members of the Gram Рапсһауа! 18 mandatory and in the absence of 
such 7 clear days notice to the members‘of the Gram Panchayat the 
meetings on 23 12.93 were no meetings at law and therefore the resolu- 
tions are not the resolutions of valid meetings.” 


| 9, The validity of tho meetings dated 23.12 93 was further challen- 
ged by’ Mr.-Dutta with much: emphasis to the meaning of the word 
` "meeting". Mr. Dutta referred to the dictionary meaning of tbe word 
"meeting" as given in Shorter Oxford Dictionary, and contended that 
before taking resolution there must be a discussion amongst the members 
present. Mr. Dutta further.upon reference to the body of the resoluticn 
. contended that since it did not disclose that the members present in the 
meetings dated 23.12.93 held а discussion amongst themselves on tho 
issue so the resolutions without any discussion are not valid resolutions 
"in the'éye of law. Consequently Mr Dutta referred to the provisions of 
Rule 12 of the.¢ald Rules, which provides that if there is difference of 
opinion on any resolution it shall-be put to vote. Mr. Dutta contended 
that it presupposes a discussion amcngst members present in the meeting 
in the floor of the:meeting Itself. Lastly.Mr. Datta attacked the resolu- 
“tions by contending that even when there wasno difference of Opinion . 


v 
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on the resolutions amongst members present in the said meetings tben 
there was no occasion for taking resolution by secret vote, Accordingly, 
it was also urged that the resolution taken in the said meet ng were in 
violation, of provisions of the aforesaid Rule 12 of the said Rule 1981 
aod therefore the same shouid not be sustained. 


К “10. For the purpose of decisions’ on the issues {tis necessary to 
look into tho relevant provisions of law, Section 12 of the Act authorises 
the majority of the existing members to removo either the Pradban or 
the Upa-Pradhan from his office in'a meeting of a Gram Panchayat 
specially: convened for the purpore Section 16 of the Act regulates 
meetings of Gram “Panchayat and further -prescribes the mode and 
manner 1n which the meetings of Gram Panchayat including a requisi- 
tion meeting for removal of Pradhan or the Upa Pradhan vil] be 
called and held. In particular second 'proviso to Section 16 - deals 
With requisition meeting which Is quoted hereunder :— 


Provided further that the Pradhan when required in writing by 
(one third) of the: members of the Gram Panchayat subject to a 
minimum of (three members) to call a meeting (shall do so fixing the 
date and hour of the meeting) within fifteen days after giving intima- 
tion'to the prescribed authority and seven days, notice to the members 
aforesaid may call a meeting (within tbirty vido days) after giving 
' intimation to the prescribed authority and seven clear days’ notice 
to the Pradhan and other members of the Gram Panchayat. Such 
meeting shall be held (in the office of the Gram Panchayat cn such 
date and at such hour) as the, members. calling the meeting may 
decide." E 


- 11. Third proviso to Section 16 makes only distinction that for 
the purpose of convening a meeting under Section 12 the members as 
referred to in Clause 1 of sub-section (2A) of Section 4 shall- be entitled 
to require the Pradhan to convene а mecting Бш not one tbird of 
'the total members. 


s 


12. Chapter- AI of the West Bengal Panchayat (Gram Panchayat 
Administration) Rules, 1:81 deals with the meetings of a Gram 
Panchayat. Rule 5 lays down tbat at least 7 days’ notice of the list of 
business to be transacted at every meeting except an emergent meeting 
ofa Gram Panchayat: shall be sent to each, member. ‘of the Gram 
Panchayat іп, Еогт:1. Ао emergent meeting may be called after giving. 
.3 days notice to the members in Form-1A. 


13. Rule 6 deals with the’ mode and. manner In which notice of 
meeting of Gram Panchayat will be served upon the members and/or 
will bo displayed. | 


- 


\ 
pe 
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`` 14. Rule 7 prescribes that on the date of the/meeting tbe presiding . 


member will verify the service return of the office copy of the notice of 
the list of business to be transacted in the meeting and on being satisfied 
the business of the meeting will proceed. In the event, the notice ів not 
served on any of the members then the meeting shall be adjourned and 
shall be held on any other date to be fixed by the Pradhan or the 
Upa Pradhan and for such adjourned moeting too a frosh seven days’ 

notice shall have to be served upon all the members in Form. 3. 


- . AJ. The forms prescribed under t the aforesaid rules are Form- ],1A 
aud Form-3. Which are--in respect. of notice of meeting of Gram 
Panchayat , whioh will include. a meeting for the purpose of removal of 
Pradhan or “the Upa. Pradhan, No other forms have been prescribed 
either under, the statute or under the rules a« aforesaid. Thus upon 
reading of the aforesaid sections and the rules as ‘above it is clear that 
the” statuto elaborately deals with the notice of meeting. both in respect 
of form and in the manner In which ц will be served upon tbe members, 
Such procedure по doubt applies in' respect of a meeting for removal 
of Pradhan and Upa-Pradhan under Section 12 of the Act. But however 
the aforesaid’ sections. and the rules do: not prescribed any form for 
requisition whereby at least 1/3rd of the members referred toin 
Clause (1) of sub-section (2A) of Section 4 subject toa minimum of 3 
mombers‘shall require the Pradhan to convene a meeting for removal 
of Pradhan or Upa Pradhan. Second-pioviso of Section 16 makes 
abundanily clear that once a requisition for meeting is made by comply- 
ing with the third proviso to Section 16, there will bea meeting which 
may be called either by the Pradhan or by the members themselves who 
made the requisition іа writing Therefore, tho requisition ір writing 
to convene a meeting under Seotion 12 of the Act is not at all a notice of 
| meeting because by such requisition it Is hot known whether Pradhan 
will call the meeting or the members will have to call the mecting on the 
failure of the Pradhan to call such meeting. ! 


16 The said requisition in writing has therefore to be looked Into 
on the basis of general principles of faw. ‘This requisition in writing is 
not itself a notice of meeting for the purpose of removal of Praüban or 
the Upa- Pradhan 'of & Gram Panchayat. On the general principle of 
Jaw such requisition i in writing merely brings in to ‘the ‘knowledge of the 
statutory authority thé intention of the majority members to calla 

i meotiig of the Gram Panchayat either for the purpose, of Section 12 of 
, the Act or for any other purposes. Therefore, the true test to construe 
such requisition v would be the meaning welch it conveys. 


17. In this particular сазе such requleition clearly conveyed 
that majority members intend to. remove the Pradhan and Upa-Pradhan. 


n 
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"Such Intention being clear to the statutory authority 11 was his statutory 


"obligation to place the Intention of the majority members ina meeting 


of а Gram Panchayat. If thestatute did not permit him to place both 
the agenda in'a meeting, then he could have placed either.of them. 
Oa the contrary, if the statutory authority would have acted within the 
parameters of law by; calling a meeting under Section 12 of the Act for 
removal of elther of them or by fixing two separate meetings for removal 
of both of them could itbe called to have exercised power beyond the 


statute? It is not kaown to law that tbe statutory authority willeither . 


act contrary to law on the requisition of others or notat al) but will 
not act in accordance with law Itis trite to say that a person holding. 
public office cannot exempt himself from the admonitions of public - 
duty under the, statute. The contentions of Mr Dutta that on the. 
basia of such requisition, which was for one meeting, the Pradhan was 
unable to calla meeting with two agenda of removal of Pradhan and 
Upa-Pradhan nor could he call two separate meetings as the eee 
was not for such, have no legs to stand upon. + > 


18 Once it is accepted there Is no diffüculty in holding tbat 
though the requisition in writing forms the initial, move for calling 
meeting under Section 12 of the Act ‘but the proceeding subsequent 
thereto are to be considered In the light of the law prescribed therefor 


but not purely on tho basis either of the contents or of the forms of'- 


the requisition for which noslaw has been prescribedin the statute. 
The proceeding subsequent.to the requisition ‘thus being not solely 
dependent upon the requleition,, the irregularity if there be any, in the 
requisition, if regularised in tho proceeding therefor will. not vitiate the 


.proceeding. 


. 19 Sofaras the contention of Mr. Dutta that the resolutions 
wore not proceeded by discussions amongst members present in the 
meetings it is to be noted that the respondent No 8 in his said applica- 


`. tloa before the District Magistrate did not raise eny such pleanor in the 


affidavit-in- -opposition filed in this Court. Such plea was ralsed.only at 
the hearing of this writ petition, The judgment cltcd by Mr. Dutta 


-reported in (4) AIR 1987 Allahabad 226, Manage Ram y. District 


Panchayat Кај Officer[Prescribed Authority, Sahcrarpur & Ors., is also 
not a decision on the point. In Paragraph 4 of the said judgment it was" 
stated that Clauso (3) of Rule 33 of U.P. Panchayat Raj Rules, 1947 deals 
with the procedure to be followed in such a meeting which provides that 
“the Presiding Officer of the meeting 18 to allow the moticn to be moved 
and discussed Neither Section 12 of the Act, пог Rules 12 & 13 of the 
Rules 1981 provide for such discussion ina meeting The aforesaid 
provision of the Act and‘the Rules merely provide for a resolution apd 
only if there is difference ‘of cpinion “on апу resolution then it shall’ be 


P 
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decided by voting. The sald Rules 12 & 13 of the Rules 1981, which are 
quoted hereunder do not speak of any discussion on the motion hke the 
U P. Rulés :— 


Rule 12:. Resolutions pressed for division, If there is diffe- 
rence of opinion on any resolution, it sball be put to vote every such 
resolution shall be recorded 1n full in the minute book together. with 

‚ -the number of members voting for or against the resolution. 


Rule 13: Manner of voting. ^ Е 
When а question is put to vote, the presiding member shall decide 


‘the manner in which the member shal! cast their votes; (* * *) 


. Itis therefore hot necessary to take recource to the dictionary meaning 
ofthe word ''mecting" when the statute is explicitly clear about the 
procedure to be adopted in the meeting 


20 Thejudgmeutreported in 1995(1) CLJ 198 (supra) does not 
come іп aid of tho contentions of Mr Dutta that the resolutions for 
removal of Pradhan and Upa-Pradhan by secret voting were bad in law. 
In-Paragraph 20 of the sald judgment It was held that under the then 
proviso to Rule 13 of the said Rules 1981, which is also applicable in the 
case in hand, itis not mandatory that the resolution for removal of 
Pradhan or Upa Pradhan must be by secret voting In that case 
опаві тооз resolution for removal by the members present In the meeting 
was challenged because such résolution was not taken by secret voting 
under proviso to Rule 13 of the sald Rulo 1981  Repelling the conten- 
tions it'was held that in view of the unanimous resolution by the mem- 
bers present in-the meeting thore was no scope for application of the 
proviso to Rule 13 of the sald rules. The said decision does not necessa- 

` rily imply that if in spite of unanimous resolution by the members 
present іп the meeting if the same is put to secret voting then the said 
resolution ‘will Бе bad in law. 


21. Lastly, the contention of Mr Diütta that the notices of tbe 
meetings dated 23.12.93 were not seryed upon al! the other members of 
the Gram Panchayat also cannot be accepted in view of the report of tbe 
observer namely the extention Officer (Panch) Mathurapur-1I, South 
24-Parganas appointed by the prescribed authority for those two meetings 
which clearly states that the members, named in the aforesaid applica- 
tion: under Section 209(3) of the said Act of the respondent No. 8, 
refused to receive the notice of the requl-jtion meeting upon tender. 
Furthermote, it does not appear from the impugned order. that such 
plea of non-eervice of notice to the other members named Inthe said 


. application was specifically agitated at the hearing of the sald applica. 


tion before the District Magistrate. -The said question being related to 
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facts cannot be allowed to Бо raised for the first time ih this writ petk 
tion. Thusallthe contentions on behalf of the respondent Nos. 8 & 9 
fall. ^ 


. 22. "Accordingly, the, impugned order dated 23.5 1994 by the- 
District Maglstrate, South 54: Parganas ‘cannot be sustained and tho 
ваше is therefore sot aside and’ consequently the communication - 
dated 31.5.1994 by the Block Development Officer, Mathurapur-IJ, 
-Companirthek, South wa Parganas contained in Memo ‘No, 573(19) is 
quashed, 


23. The Presoribed authority ia directed to see that the petitioner 
No. lis restored to the post of Pradhan and the petitioner, No. 2 is 
restored to {һе post of Upa-Pradhan in pursuance of the election 
dated 4.3, 1994 in respect of Kottala Gram Panchayat and the charges 
of the respective offices are made over to them forthwith. 


p 24. It te made clear that “this will not ‘however "prevent the 
-memibers of the Gram Panchayat from taking further ‘steps for.removal 
‚ of the Pradhan and Upa-Pradhan in accotdarice with law. It 18 alsG 
. madécléar that the petitioners will be entitled tò operate the Bank 
Accóünt of the Koutala Gram "Pántbayat. 
'. The writ petition is thus allowed: and there will be no order as to 
costs, E 


S. K. G. 


[CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Bhagabatl Prosad Banerjee and 


мі. Justice Vidya Nand - “ 
Deolsion: April 29, 1997 ко 
Loss за Prevention Association of Indians Appeliant 
Versus А z 
Doraiswami Venugopal & Ors. а F4 vats ..-Respondenta* 


Constitution òf lüdià, Articles 12, 226--Àppellámt éompany under 
the Сошірашіоз Act, 1956—Not а State—Rolstionship betweei the com- 
pany and tho’ petitioner employer—Contractual—A Writ petition is uot 
malatainable against Company Act, 1956. . 


* Appeal No. 936 of 1992 & Matter No. 3088 of 1992 И 
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,The' respondent Doralewam! Venugopal joined the appellant/Com- 
pany Loss Prevention - Association .of India on deputation from Direc- 
torate General Factóriés Advice Services and Labour Institute, Bombay. 
After expiry of the poriod.of deputation he was permanently absorbed 
fa the appellant/Company. The object of the company was, Inter alia 
to provide. organisation- and trained men with necessary cquipment to 
attend to the prevention and minimization of loss to peraons or property 
of any kind or nature whatsoever; arising out of insurable perils of any 
nature. . The general mansgement and control of 'the business and 
affairs’ of „ће company was vested in a Board of Directors which was 
elected by thé members: Thére were other classes of members of the 
, Company which included The Genera! Insurance Corporation of India, 
The New India Assurance Company Ltd.; The Orienta! Fire and General 
Insutánce Со; Ltd., The National Insuraace Co Ltd., The United 
India Firé and Серёга] Insurarite Co. Ltd; arid other body corporate. 
Soine of the diréc(órá of the Company were the nominces of the above 
insurance Companies and Officers of the Government. But in the Article 
of Aiisoclatioh and Memorandum of ‘Association it did not provide 
that the Government had алу manner of control over the management's 
functions and/or financo and/or the activities of ilie appellant/Company. 
The writ petitioher-respondent would have fotired on 30th April, 1996. 
But his services were terminated by termination order dated 3rd Novem- 
“ber, 1992. і 


. Writ арріісайой -was 8164 1 by the writ petitioner against the 
appellant challenging, tho sald order oftermination. The maintain- 
ability of the writ petition was challenged before the Court but the Trial 
Court held that the writ petition, is maintainable and that be would be 
entitled to remain in the quarter till the disposal of the writ petition. 
Tho appellant Company preferred appedl before the Division Bench 
contending that ihe appellant being not а Stato within the meaning of 
Section 12 of the Constitution of India, and-thé rolationship between 
the parties being purely contractual the writ petition is not maintainable 
to enforce the contract. ' 

The Court, allowing the appeal aid dismissing writ application аз 
not maintainable, 24 


HELD: From the Articles and Memorandums of Association, it is 
clear that it is not controlled or managed elther by ihe State or by tts 
instrumentaililes even. There 1s.no share capital in the company asit 
їз a company by guarantee. Guarantee ]s also not given by State or its 
agencles аз per Memorandum or Arile e of Assoclaitón bui із given by 
ordinary members аз part of this menibér ship qualification, eligibtiny 
ete, The State is nöt giving financial assistance, пог are Géneral 
Insurance Corporation or subsidiaries giving. What is given ts not 
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assistance or subsidy but a discharge of obligation or liability of an 

р ordinary member. There із also по bar for resigning from membership 
Сог transfer of the ordinar y membership to other The company also does 
“of enjoy any monopoly. status nor gets any State protection and/or assis- 
tance. Its acttvittes cannot be said to be of such a nature as would moke 
the same аз a public’ ‘authority andjor discharging public dutles'' lis 
activities are of such a mature, which every citizen can perform and/or ` 
conduct, The object of the company із not governmental business or 
actlvities. It carries on commercial actlvittes ( Para 27) * 


Applying the priüclples- "laid down by the Supreme Court of India 
as wellas the English cases, the claim of tha writ petitioner [opposite 
party that the said Company is an agency or an instrumentality of the 
State. could not be sustained and the principles latd down in Division 
Bench judgment of this Court in. Director, Indian Association for the 
Cultivation of Science v. Asoke Kumar Roy, 1992(1) Calcutta Law 
Journal 319 stand approved by the above cases which covers this case. 

` „ӨЫ: 4 К Рага 32) 
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Cases referred to :— А г 
41) Chander Mohan Khanna v. Natlonal Councll of Educational 
Research and Training & Ors., AIR 1992 SC 76 


(2) Director, Indian Association for the Cultivation of Sclence, ` 
' Jadav pur-v. Asoke Kumar Roy & Ors., 1992(1) Cal L) 319 


(3) Alr India Statutory Corporation Ӯ United Labour Union, 
AIR 1997 SC 645 : 


(4) Ajay Hasla ». Khalid Mujib Sehravardi, AIR 1981 sc 487 
(5) DFO South Kheri y. Ram Sanehi Singh, AIR 1973 SC 205 


(6) R.v. Panel on: ‘Take-Over and Mergers, ex p Datafin Plo., 
‚ (1987)1 All ER 564 


(7) R.v. National Joint Council for the Craft of Dental Technicians 
^ (Disputes Committee) ex p Neate, (1953)-1 QB 704 


(8) R.v. Criminal Injuries Compensation Board, exp Lain, 
(1967).2 QB 864 


-(9) R.v. Secretary of State of the Environment ex p British 
Telecommuntcation, (1991) Independent 5 September 


~ (10) „К. v. East Berkshire Health Authority, ex p Walsh, 
^ (1985) QB 152: 1984 ICR 743 


(11) Ridge v. Baldwin, (1964) AC 40 
(12), Vine v, National Dock Labour Board, (1957) AC 488. . 
(13) Malloch v. Aberdeen Corpn.,(1971)2 AI ER 1228. - , 
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(14) McClaren v, Home Office, 1990) I ICR 824 
(15) Kodeeswaran v. A-G of Ceylon, (1970) 1 AC 111 
(16) R.v. Civil Service Appeal Board, ex p Bruce, (1988) ICR 649 


(17) R.9. Secretary of State for the Home Department, ex р Attard, 
(1990) Times, 14 March ` 


(18) Leech v. Deputy Governor of Parkhurst Prison, (1988) AC 533 
(19)  Assoclated Provincial Picture Houses Ltd. v. Wednesbury 
. Corpa ,(1948)1 KB 223 
(20) Council of Civil Service Untons v. Minister for the Civil Service, 
(1985) ICR 14 


`(21) Law v. Natlonal Greyhound Racing Club Lid., (1983)1 WLR 1302 
- (22) R.v. BBC, ex p Lavelle, (1983) ICR 99 


Dr. Tapas Banerjee, Mr. Partha Sarath! PAARS and 
D. K. Ghosh \. ...for the Appellani 


Mr. Jayanta Mitra 5. uses P or the Respondents 


The judgment of the Court was as follows : — 

` Banerjee, J.: This is an appeal against the judgment and order 
passed by the learned Trial Judge dated November 17, 1992, in Matter 
No 3088, holding that tho writ petition was maintainable against the 
appellants, and also an interim order that the writ petitloner/opposite 
party would be entitled to monetary benefit inoluding tho salary which 
was the pay last drawn, and would bo entitled to remain in tho official 
quarter until the disposal of the writ application; 


2 The question involved in this appeal is of some importance, 
as to whether a writ Hos against Loss Prevention Association of India 
Limited, which is acompany under the Companies Act, and the object 
ofthe appellant/Company ‘is, inter alia, to provide organisation and 
trained men with necessary equipments to attend to the prevention 
and/or minimization of loss to persons or property of any kind or nature 
whatsocver, arising out of insurable perils of any nature whatsoever. 
The general management and control of the business and the affairs of 
the company vest in a. Board of Directors which is elected by the 
members 


3. Dr. Tapas Bünerjee, appearing with Mr. Partba Sarathi 
Sengupta, contended that no writ lies against the appellant/Company 
as itis not a statutory body nor any statute governs theconditions of 
service of the employees employed by the Association. The Association 
was fres in framing the conditions and terms of ‘service of its employees. 
It is also free to make such terms as it may think fit and proper and that 


/ 
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the actions of the Association аге їп no'way controlled by the Govern- 
ment, specially in relation to master and-servant cause with regard to 
employment, The Association hag n9 public or statutory duty to 


_ perform and hag no obligation to perform any duty of publio benefit. 


4. It was father submitted that there is np, governmental control, 
по; to арсак of any deep or pervasive control. Besides, the insurance 


"~ companies gs ordina members money also comes from Other sources. 


The Association ‘ts also’ entitled - to. receive subscriptions "from any 
source. Thero is no control over the management and policies of the 
Association, nor is there any important publio service being obligatory 
functions of the Association. It is alleged that the Association is not 
cursylng’ Out either any goyeromental activities or governmental func- 


5. It was further submitted, that the PT ЕТУ not con- 
trolled or regulated by any statute or roles having the force of law. The 
terms and conditions of servicé are governed by. contract andi it was 
purely contractua! and outside the domain of public law. It was further 
submitted that there is no scope for any statutory protection of the 
service conditions, of the respondent No. 1, Doraiswami Venugopal. 
In the absence of any statutory protection of rules or regulations having 
statutory flavour, judictal review by a writ of Mandamus is not available. 


6. .The writ application was filed by the writ petitioner/opposite 
party against the appollants against the order of termination dated 
November 3, 1992 By-the letter dated November 3, 1992, the 
respondent/writ petitioner was informed by the Managing Director of 


d the appellan'/Company that the “Воага has decided to terminate and 


accordingly terminates - the contráct of your employment with the 
Association woef. immediate effect and hereby gives you one month's 
notice qu In view “of the simple contractual termination of your 
services as stated above, you will also “bo entitled to receive all 
retirement benefits of gratuity, provident fund and all other dues legally 
payable subject to adjostment ‘and/or set off against all the dues and 
obligation that you' owe’ to Association". By the said notice, the writ 
petitioner/opposite party was called upon to vacate the! quarter, band 
over the'car of the ‘Association and ‘also to hand over the papers, files, 
doouments, articles or properties of the Association that were in the 
possession of of the tespondent/ writ petitioner. 


‚7. The respondent/Doralswami Venugopal joined the Company 
deputation from Directorate General, Factórles Advice Services and 
Labour Institute, Bombay, for a period of two years, effective from 
-30th July, 1981, and the period of deputation expired on 29th July, 
1983, and the respondent No.1, ‘after the expiry of the period of 
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_ 4ерйанов, resigned- from the past service and was permanently 
appointed in the appellant/Company. ` 


| 8, The Managing Director of the НТА M (€—X was infor- 

med by the.Undor-Secretary to the Government of India, Ministry of 
Labour & Rehabilitation Department, that the President of India has 
conveyed the sanction to the permanent absorption of Mr Venugopal, 
who was the Assistant Director (Engg ). in the Directorate General, 
Factory Advice Service and Labour Institute, and on deputation to the 
Loss _Prevention Association of India Limited with effect from 
30.7 1983, and that the period of service rendered by Mr Venugopal 
> under the Loss prevention Association of India Limited Bombay, from 
the date of permanent absorption, will be entitled to all the benefits 
admissible to corresponding employees of the Company and continue 
to be governed by the Loss Prevention Association of India Limited, 
Bombay, rules'in all respect ' 


9. Ву (һе letter dated March 4; 1983^ РТ to the йай 
Director of the Company, by the- Director' General, FASLI, it was 
informed that in case the respondent/Mr Venugopal was desirous of 
continuing with the Loss Prevention Association of India Limited, under 
the rules, a resignation will be obtained from him with effect from 30th 
July, 1983, and forwarded at an early date for being forwarded to i the 
Government of India 


10 _By. ihe letter dated June 18, 1983, tho UNT 
tendered resignation from the post of. Joint Director, Central Labour 
Tnetitute, Bombay,.and he was formally absorbed in thé Company under 
tbe (отта and conditions laid down in the contract which was accepted 
by she eoepogdent/ Mr Venugopal. 


чи In usual course, the writ ренче opposite party, Mr. Venu- 

gopal, would have retired on 30th April, 1996. The question -for consi- 

deration in this appeal is whether the appellant/Company is (в) а ‘State’ 

under Article, 12 of the ‘Constitution, and/or an authority under. 
Article 226 of the Constitution ; (b) even, assuming thaf the said 

company is a State within the meaning of Article 12 and/or an. authority 
. under Article’ 226 of the Constitution -the relationship between the 

partieà being purely contractual, whether a writ petition will be- main- 
taináble for enforcing such contractual rights and/or obligations. In 
this connection, Dr., Banerjee relied cn the principle laid down by the 
Supreme Court in the case of (1) Chander Mohan Khanna v. Nattonal 
' Council of Educational Research and Tratning and Others reported in 
- AIR 1992 SC 76, ieri it has been held by the Supreme Court, 
that :— PE 
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“The powers, functions, finances and control of the Government 
are somo of the indicating factors to answer tbe question whether a 
body із a ‘State’ or not. . Each case should be handled with care and 
caution, Where the financtal assistance from the State is sò much 
as to meet almost entire expenditure of the institution, or the share 
capital of the Corporation is completely held by the Government, 
it would afford some indication of the body being impregnated with 
Government character. It may be relevant factor if the institution 
or the Corporation enjoys moncpoly status which is State conferred 
-or State protected. Existence of deep and pervasive State control , 
may afford an indication. If the functions of the institution are of 
public importance and related- to Government fut eon, it would 
also be a relevant factor,” 

"Art. 12. should not be stretched so-as to Бийн in eyery 
autonomous body which has some nexus with the Government within 
the\aweep of the expression ‘State’.» А wide enlargement of the 
meaning must be tempered by a wite limitation, Itmust not be lost 
sight of thatin the modern ‘concept of Welfare, State, independent 
institution, corporation and agency are generally subject to State 
control The State contro] does not render such, bodies as ‘State’ 
under Article 12. The State control, however, vast and pervasive 
1s not determinative. The financial contribution by the State is not 
conclusive. 

“The combination of State aid coupled with an anortit degree 

.of control over the management and policies of the body, and 
rendering of animportant public service being the obligatory func- 
-'" dons of the State may largely point out that the-body is 'State'."' 


12: Reliance was also placed by Dr.-Banerjeo to а Division Bench 
judgment of this Court in the case of (2) Director, Indian Association 
` for the Culttvation of Sclence, Jadavpur v. Asoke Kumar Roy & Ors. 
reported in 1992(1) CLJ 319 Іо this connection, it was stated by 
Dr. Banerjee that the Loss Prevention Association of India 1s not even 

` а Government company. It 1s а company not by share-holding of paid 
up shares, but acompany by guarantee. The President of India bad no 
share in the company. 


13. From the pleadings of the parties as well as from the docu- 
ments annexed to the writ petition and the affidavit-in opposition, it 
appears ‘that there were several classes of members ot the company and 
that they are namely, (a) The General Insurance Corporation of India ; 
(b) The new India Assurance Company Limited ; (c) The Oriente) Fire 

.& Genera) Insurance Company Limited ; (d) The National Insurance 
"Company Limited ; (е) The United India Fire & General Insurance ' 


` 
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- Company Limited, and such other ‘body corporates and/or other persons’ 
as'the committee of: the: Association ‘may at any time and from time 
to time decide to admit as an’ ‘ordinary, member of the Association, and 
2 that thease members would be eligible and wil! be recognized as ordinary 
_metnbers of the company. The management and control of the com- 
` pany vest. with the Board of Directors. It also appears that some of 
the directors were the nominees of the, above Insurance Companies and/ 
or Officers of the Government. But, ‘in the Article of Association and 
Memorandum of Association, it does ‘not appear that ‘the Government 
"^ has any manner of control over the ‘manage ment, functions and/or the 
finance and/or the, aotivities of the company. EC - 


14. Mr Jayanta. Mitra, learned Counsel appearing on bebalf of · 
tho- respondent/wnrit. petitioners, submitted that the said association 
which is a company, is a State: within. the meaning of Article 12 and an 
‘authority undor Article 226 of the Constitution, in view of tbe fact that 
In the Board of Directors, the nominees of the: members of the Associa- 
tion, namely Ganeral Insurance Corporation, New India Assurance Com- 

, pany, Oriental Fire & General Insurance Company, National Insurance 
s Company Limited, eto., are there, and that there are certain other 
Government. officials in the Board of Directors, and that accordingly it 
must be. held, that the sald Company is fülly owned and controlled by 
the insuraace companies whioh ‘are the instrumentalitles of the Stato. 
Theré is no doubt that. the General Insurance (Corporation of India Ktd. 
and other Insurance Corporations; which arc the creature of the statute, 
are definitely instrumentalities ‘of the State. . But the question is that 
when General Insurance Corporation of India Limited and other insu- 
«rance companies become ordinary members of a'company, and by virtue 
~of tbeir position аз meber, they are elected in the Board of Directors, 
the complexion of the company changes .and makes it a ‘State’ within 
the moaning öf Article 12° and/or an authority under Article 226 of the 
Constitution: Each ordinary or honorary member has one vote. In 
addition thereto, each ordinary member“shall have one vote for every 
coritributioh « of R$ l0lakb or part thereof made’ by such ordinary 
member in the preceding. calendar year, and that the said insurance 
- companies have, asa matter of "fact, contributed-Rs. 10 lakh or more, - 
and accordingly, having more than one vote. This fact according to 
Mr. Mitra, goes.to show that the company is dominated by the repre. 
P sentatives of the Government in’ an indirect ‘manner and as such tho 
company must be held to be amonable to writ., > — - 


-In s recent judgment of the Supreme Court in the case of 
(3) ) Air dud Statutory Corporation v. United Labour Union reported in 
-AIR 1997 SC 645, the: Supreme Court laid down ‘the principles for 
determination for the purpose of considéring whether corporati6n or 


- T4 r 
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instrumentality or agency is under‘the control of the Government and 
that writ would lie or not. Tho principles that- have been laid down are 
ва follows :— 


(a) Tho Constitution of the Corporation or instrumentality or 
agenoy or Corporation aggregate or Corporation soles not of sole 
material relevance to decide whether it is by or under the control of І 
the appropriate Government under the Act ; 

(b) If it isa statutory corporation, it is an Inetrumentaiity or 
agency of the State If it ів а company owned wholly or partially 
_ by a share capital, floated from public exchequer, it gives indicia that 

At is controlled by or under the authority of the appropriate 
Government ; 

(с) In commercial activitles carried on by в corporation estab- 
lished by or under the control of the appropriate Government 
having protection under. Articles 14 and 19(2), itis an instrumenta- 
lity or agency of the State ; | ` 

.(d) The Stato is a service Corporation. It acts through its 
7 1nstrumentalities, agencies or persons, natural or juridical ; 

(e) The ‘governing power, wherever located, must be aubject to 
the fundamental: constitutional limitations and abide by the princi- 
ples laid in the Directive Principles ; 

. (f) The framework of service regulations made in the appro- 
priate rules or regulations should be consistent with and subject to 
the same public law principles and limitations ; К 

(8) Though the instrumentality, agency or person conducts 
commercial ‘activities according to business principles and are sepa- - 
rately accountable under their appropriate bye-laws or Memorandum 
of Association, they become the arm of the Government. 


, 16. The important principle that was laid down was that the 
existence of deep and pervasive State control depends upon the facts 
and circumstances tn a given situation and in the altered situation tt is 
not the sole criterion to decide whether the agency or instrumentality 
or persons is by or onder the contro! of the appropriate Government. 


17: Further, it was held that functions of’ an instrumentality 
agency or person аге of public importance following public interest 
element. . р | Р. 


18. It was also laid down that the instrumentality, agency or 
person must have an element of authority or ability to effect tho rela- 
tions with its employees or public by virtue of power vested in it by law, 
Memorandum of Association or bye-laws or Articles of Association, end 
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that such authority rendérs an element of public service and is accoun- 
table to health and strength ‘of the workers, men and women, adequate 
means of livelihood, etc. : 


19, In(4) Ajay Hasta v. Khalid Mujib Sehravardi reported in 
AIR 1981 SC 487, the Supreme Court laid down the following tests to 
determino’ whether the entity is an instrumentality or agency of the 
‘State :— ` M 


(1) If the entire share capital of the corporation is held by the 
Government, it wou'd go а long way towards indicating that the 
Corporation is an instrumentality or agency or Government ; 


(2) Where the financial assistance of the State is so much as to 
meet almost entire expenditure of the corporation, it would afford 
some Indication of the Corporation being impregnated with govern- 

. mental character; К 


(3) It must also Бе relevant factor whether the Corporation 
enjoys monopoly status which is State conferred or State protected; 


ET (4) Existence of deep and pervasive Síate control may afford 
. an Indication that the Corporation is a State, agency or instrumen- ` 
tality ; i : 


(5) If the functions of the Corporation are of public importance 
and closely related to governmental functions, it would be a relevant 
factor in classifying the corporation as ап instrumentality or agency 
of Government’; : 


(6) Specifically, if a department of Government ів transferred 
toa Corporation, it would be a strong factor supportive of the 
inference of the Corporation being an instrumentality or agency of 
Government. f ' 


20. [tis well settled by several decisions of the Supreme Court 
that where the State has a deep and pervasive contro! over the functions 
of a soclety ora corporation or a company, ів an agency of the State. 

'^ Itis also equally settled that where an authority is created by a statute, 
it becomes a statutory body and amenable to writ. Even ifit is not 
created by'a statute, but under a statute, the deep and pervasive control 
and/or functioning and/or the financing by the Government are relevant 

‘factors for determining that it is a State within the meaning of 
Artiole 12. 


4 
11. Itis equally settled by several decisions of the Supreme Court 
that when right flows from contract and the relationship is governed by 
the contract, simpliciter writ would not Не for unforeseen contractual 
obligations. At Js also well settled that where the action of a public 


342 “Boss Prevention v. Doralswam! Venugopal [ 1997 o CLJ 

authority vested with statutory — ів challenged, the writ нев Us 
. is maintainable oven If the right to relief arises out of the alleged use of. 

contract. See, (5) The DFO South Ки v. ‚ Кат Saee Singh, 

AIR 1973 SC 205. ' К Е 


12. “To Эно Ín lian РОТИ ТА the Сыган of silences 
Jadavpur? v. Asoke Kumar Roy reported ip 1992 (1) CLJ 319, а 
` Division Bench of this Court, of which one of us was party; held: thata 
mandamus would not lie'to enforce-private duties or “private obligations... 
The enquiry for the purpose -of finding out whether it is an instrumen- 
tality of the State or nòt, has to be not as to bow the juristic’ personis ` 
_born but why ‘it has been brought into existence, The Corporation may 
bé a statutory Corporation created by a statute or it may be Government 
„company or a company formed under the. Companies Act or it máy be 
a society registered under the Sócietles Registration Act or any other. 
‘similar statute. Whatever, “be ite genetical origin, it would bean 
authority within the meaning of Article 12, if it is. an. instrumentality er 
agency of the Government and that would have to be decided: ona 
proper assessment of.tbe facts-in the light of the relevant ^factórs. The 
' concept of instrumentality or agency of the Government is not, Hmited 
toa Corporation- created by a gtatute but із equally applicable toa 
company, or society and in a given case it would have to be desided, on 
a consideration of the relevant factors, whether the company or society 
is am instrumentality or agency of the Government to: as to соте within 
tho moaning of the expression ‘authority! in Article 12. 


- 23 It was’ further observed that Article 22 should ` not be 
atretched. so. as to ‘bring fo overy autonomous body which has some 
nerus with the Government ` "within the sweep: Of the expression ‘State’: 

А wide enlargement’ of the ‘moaning must be tempered by a wisa 
limitation. It must not be lost sight of that in the moderm concept of 
Weltare State, independent institatlon, corporation and agency, ara ~“ 
generally subject to- State control - The State control does not render 
auch bodies as ‘State’ nador, Article 12. The State control, however vast 
and pervasive, is not determinative. "The financial contribution by the 
State is also, not conclusive. The combination of the State and coupled 

^ «with an unusual ‘degree of’ ‘control over the management and policies 
of the body, ‘and rendering of an important public ‘service being the’ 
obligatory functions of the State, may largely point out that the body 
1s * State’. If the Government operates behind. a corporate veil, 
carrying out governmental activity and governmental’ functions of 
-vital public importance, . there may be little difficulty ` in identifying the , 
body as ‘State’. within the meaning of Article i2, of the Constitution. 


24. " On ‘analysis ‘of tho factors in tho case, it was held that the 
‘National Gouge of Educational Research and Training, which was a. 


Nu 


- 
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à 


- &oclety "réghterod, under: the, Societies “Registration Act, was not 
, amenable | to wilt jurisdiction йз it is not an authority uncer Article 12 
"sof the Constitution - In that case, it was also. observed that mandamus 
-would He for the purpose of fulfilling ‘the public duties and /or.responsi- 
bilities ànd 1t would not Не to enforce the -private duties and/or private 
obligations, | Mandamus is a public law remedy and therefore it would 


`7 not lie ih respect: of duties of a private .nature, even ifthe body ів 
Ы question ів: created by statute and. could in're-pect of otber of its 
functions be compelled by mandamus, ав for example, where the Indus- . 


trial Court; ,was'acting: as private "arbitrator. In that case, It was beld 
that the. service. Of the rospondent therein was not controlled or regulated 
by any statute, or the rules having the force- oflaw. It was purely 


- contractual and outside the: ‘domain of public law Only in'a саве 


where there arc some. statutory, protections ` to the service conditicns 
_ of the employee, In that event it would pe Open for judicial review by 
' the Writ Court. In the absence of ‘any ‘statutory protection or rules 
and regulations having the statutory flavour, daos review by writ ds 
not available. -> = 

‘25. The Supreme Court In the case 'of Chander Mohan Khanna 
v. The Natlonai Countil of Educational: Research & Training reported 


in AIR 1992 SC 76, observed that, "There are only generalp rinciples . 


- but not exhaustive test to determine: „whether а Бойу is an instrumen- 
_tality or agency of the Government. Even In "general principles, there 
is no cut апа drled.formula which would provide correct division of 
bodies into those which are not. The powers, functions, finances and 


~ control of the "Government are some of the indicating factors to answer 


the question whether а body is-‘State’ or-not: Each case should be 
„handled. with care and caution Where the financial assistance from 
the State is so ‘much as to meet almost entire expenditure of the institn- 
tion, or the, share capital "of the Corporation ів completely held by thc 


` Governmentit;would afford some indication of the body being impreg- 
' nated with. Government ‘character. . It may. be a relevant. factor if the 


+ 


justitution or “the Corporation enjoys monopoly ‘status which is State 
conferred or Stato - -protected. Existence ‘of deep and pervasive State 
‘control may, afford an indication..: If the functions -of «ће institution are 
- of public importance and related to governmental, fonctions, it would 


, also be a relevant factor. ‘These are merely. indicative indicia and are - 


by. no means conclusive or clinching in any case." 


СА 267 In that, сазе, after ` corisldoring the various factors, the 
' Supreme Court held that the National. Council ; of^ Education and 
Research was, „not an authority under Article 12 of the Constitution. 


P m 27 Applying. the principles Таа down in the above cases, in our 
a- view { ‘the Loss Preyention ’ Association of. оф, which is not a creaturo 
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of a statute, but a company ‘incorporated under the Companies Act and 
controlled and managed by Board of Directors and that there {епо 
control, financially otherwise, over the activitles of the company by the 
Government or the governmental agencles, and under such circums- 
tanoes can be said that the same із ao authority under Article 12 of the. 
Constitution and State within the meaning of Article 12 and an authority 
under Article 226 of-the Constitution? The composition of the com 


` pany, its function, constitution of the Management, its activities and 


finance taken together, can it be said that the said company is an instru- 
mentality or an agency of the State? The mere fact that some of the 
Board of Directors are nominated: by some of the State controlled and/or 
statutory Corporations, does not make it an instrumentality of the State. 
From the Articlos and Memorandums of: Association, it is clear that It 
4$ not controlled or managed either by the State or by its instrumenta- 
Нез even. Thereis no share capital in tho company as it is a company 
by guarantee. Guarantee is also not given by State or its agencics as 
per Memorandum or Articles of Association but із given by ordinary 
members as part of this membership qualification, eligibility etc. The 
State is not giving financial assistance, nor are General Insurancé Corpo- 


„ration or subsidiaries giving. What ів given is not assistance or subsidy 
- but a discharge of obligation or, liability of an ordinary member. There. 


is also no bar for resigning from membership or transfer of the ordinary 
mombership to other... The company also docs not enjoy apy monopoly 
status nor gets any State protection and/or assistance. Its activities 


-cannot be said to be of such a nature as would make the same asa 


public autbority and/or discharging public duties ts activities are of 
such a nature whioh every citizen can perform and/or conduct. The 
object of the. ёошрапу is not governmental business or activities... It 
carries on commercial activities. 


28. The traditional test.for determining whether в body of 
persons ts subject to judicial ‘review isthe source of its power, f. e. 
whether the power is ‘derived from statute or prerogative Not al] the 
activities of public authorities raise public law issues. ' It is not the sole 
test; In(6) R v Panel оп Take-Over and Mergers, ex p Datofin Plc, 
(1987) I All ER 564 at 847, Lloyd Ll stated the position thus :— 


“Of course the source of the power will often perhaps usually be 
decisive. If the source of power isa statute, or subordinate legisla- 

‚ tion under a statute, then, clearly the body in question will bo subject 
to judicial review. If. at the other end of the scale, the source of , 

. power is contractual as in the case of private arbitration, then clearly 
_the arbitrator ів not subject to judicial review ; see, (7) R v National 
Joint Council for the Craft of Dental Technicians (Disputes Commi- 
иее) ex p.Neate, (1953) 1 ОВ 704. But ір between thesc extremes 
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there is ап arca in which it is helpful to look not just at the source 
of the power but at the nature of tho power. If the body in question’ 
is exercising public law functions, or if the exercise of its functions 
have public law consequences, then that may bo sufficient to bring 
the body within the reach’of judicial review. It may be said that to 

refer to “public law” In this contextis to beg the question But 

Ido not think it does. The essential distinction, which runs through 

all the oases to-which we referred, is between а domestic or private 

tribunal on the one hand and a body of persons who are under somo 

public duty on the other, Thus іа (8) R v. Criminal Injuries Com- 

pensation Board, ex p Lain, (1967) 2 QB 864 Lord Parker, C J. after 

tracing the development of'certlorari "from its earliest days, sald 

at p. 882 ; 

‘The only constant .!imits throughout were that (the tribunal) waa 
performing а public duty. Private or domestic tribunals ћете always 
been outside the scope of “certiorari since their authority is derived 
solely from contract, " that is, from the agreement of the parties 
concerned.” M | i > 


29. A public element suggests a governmental or quasi-govern- 
mental element; ‘If the source of power l; statute or supporting legisla- 
Чоп under the statute tben the body in question would be amenable to 
-judicial review. However the fact that a body it established under 
"statuto is not a sufficient consideration fora case involving such в body 
to Пе within the jurisdiction of jüdicial review (9) R. v. Secretary of 
^ State of the "Environment ex p British Telecommunicatlon, (1991) Inde- 
pendent 5Seotember Where a body is oxercising contracteal powers 
which aro in part.regulated by statute, the matter depends on the extent 
of statutory intervention. There must be some form of statutory rather 
than contractual reitrictlon of a body's common law powers before 
judicial review is available. In (10) R v. East Berkshire Health 
Authority, ex p Walsh, (1985) ОВ 152, it was held that thore was nothing 
in the employment, of the applicant therein which took his case out of 

the ordinary master and servant category 


30, In (113 R!Zge у ' Baldwin, (1964) AC 40, and (12) Vine v. 
“National Dock Labour Board, (1957) AC 488, as also in (13) Malloch v. 
Aberdeen Corpa , (1971) 2 АП ER 1278 it was observed that where the 
"Courts had accorded the appeliants a special status, were distinguished 
on the basis that thoro was in all three cases a special statutory provision 
bearing directly on the right of the public authority to dismiss. In any 
event the consequences of the status were an additional set of procedu- 
ral safeguards, which may be matt го for the protection of which ordi. 
mary proceedings rather than judicial review are appropriate. 
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. 91. та (14) WeClaren Y. Home Office, (1990) ICR 824 at 836, 


Woolf, L.J. summarised the principles applicable as to when proceedings 
have to be taken by way of judicial review by employees dgainst thelr 
employer who із a public body, and that four tests have been laid down, 
which are as follows :— 


` 


“(t) In relation to his personal claims against ТЕЙ ХАРА ап 
employee ofa public body is normally in exactly the same situation ' 
as other employees If he hasacause of -action and he wishes to 
assert or establish his rights in relation to his employment he can 
bring proceedings for damages, a declaration or an injunction 
(except In relation to the Crown) in the High Court ог the County 
Court in the ordinary way. Tho fact that a person is employed by ` 
the Crown may: limit bis rights against the Crown but otherwise his 


' position is very much the same ав any other employee: However, 


he may, instead of having an ordinary master and servant relation- 
ship with the Crown, hold office under the Crown and may have been 
appointed to that office as a result of the Crown Exercising а prero- 


"e Batlvo power or, as in this case, a statutory power. If he holds such 


А 


an appointment then it will almost invariably be terminable at will 
and may be sübject to other limitations, but whatever rights the 


employée has will ba enforoeable normally by an ordinary actlon. 
Not only will it: not, be necessary for him to seck relief by way of 
judicial review, it will normally be incorporate for him to do so: 

aco (15) Kodeeswaran v. A-G of Ceylon, (1970) 1 AC 111; R.v Eas! 
Berkshire Health Authority ex p Walsh, (1984) ICR. 743 and R.v. 
Derbyshire County Council, ex p Noble n 


(н) There can, however, be situations where an employee of 
a public body can seok judicial review and obtain a remedy which | 
would not be available to an employee inthe private sector. This 
will arise where there exists some disciplinary or other body estab- 
lished under the prerogative or by statute to which the employer or 


' the employee is entitled or required to refer disputes affecting their 


relationship. The procedure of judicial review can then be appro- 
‘priate because it has always been part of the role of the Court in 
public law. proceedings to supervise inferior tribunels and the Court 
in-reviowing disciplinary proceedings is performing a similar role 
As long as the ‘tribunal’ or other body has a sufficient public law 
element, which 16 almost invariably will have if the employer is the 


-Crown, and itis not “domestic or wholly informal, its proceedings 


and determination can be appropriate subyct for judiciel review. 
An exariple is provided here by the decision of the Divisional Court 


9 , In (16) К. v. Civil Service Appeal Board, ex p. Bruce; (1988) ICR 649. 


.' If there had not been available the more effective alternative remedy . 


P 
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. - before sb industrial tribunal, the Divisional Court would bavo 
~ , regarded the'decision of the Civil Service ‘Appeal Board in that case 
as reviewable upon judicial review.’ The decision of this Court which 
has just been given 10 (17) К. v. Secretary of State for the Home 
Department, ex p. Atiard, (1990) Times, 14 March is another example 
ofthe same situation, There what was being considered by this 
Court.were the powers of a prison governor in connection with 
disciplinary proceedings in respect of prisom Officers. The prison 
governor's discipisary powers in relation to prisoners are reviewable 
~ only on judicial review see (18) Leech v. Deputy Governor of 
Parkhurst Prison, (1988) AC 533 and they can also be reviewed on 
judictal review where they affect a a prison Officer on the Application 
of that Officer, an 
Я (Н) Та addition, if an pam of'the Crown or other public 
body is adversely affected by a decision of generel application by his 
employer, but he contends that decision is flawed on what I loosely 
describe as Wednesday grounds (19) Associated Provincial Picture 
. Houses Lid. ү. Wednesbury Corpn., (1948) 1 KB 223, he can be 
entitled to.challenge that decision by way of judicial review Within 
this category comes (20) Council of Civii Service Unions v. Minister 
for the Civil Service, (1985) ICR 14 In the House of Lords there 
was 10 dispute as to whether the case was appropriately brought by 
‘way of judicial review. The House of Lords assumed that ít was 
and J would respectfully suggest that they were rightto doso The 
+ decision under cballenge. was ‘one affecting employees at GCHQ 
generally. ‘The action which was being challenged was the instruc- 
, -tion by the Minister for the Civil Service in tho Interests of National 
` Secutity to vary the terms and'coriditions of service of tbe staff so 
that they would no longer be permitted to belong to trade unions. 
Although the decision affected individual members of the staff, it was 
a decision which was taken ав a-matter of policy, not in relation to 
. a particular member of staff, but in relation to staff us general and 
во it could be the subject of judicial review. 
'üv) ' There can be sitüations where although there are discipll- 
nary procedures which are applicable: they are ofa purely domestic 
\- daturo and therefore, albeit that their decisions might ‘affect the 
public, the process of judicial review will not be available However, 
this does -not mean that, a, particular employee who is adversely 
affected. by those disciplinary proceedings will not bave a remedy. 
The existence of the disciplinary proceedings.may Бе bigbly materia) 
to indicate that the category of employee concerned, unlike an 
ordinary employee, ів not limited to a claim for. damages but can in 
the appropriate circumstances in an ordinary action seek a declara- 
tlon or an injunction to ensure that the proceedings aro conducted 


r" 
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fairly, (As to dismissal’ see Ridge v. Baldwin, (1964) AC 40, 65 per 

Lord Reid ; (21) Law v. Natlonal Greyhound Racing Club Lid., 

(1983) 1 WLR 1302 and (22) R.v. BBC, exp. Lavelle, (1983) 
. ICR 99). - 

.31. Applying the principles laid down by the Supreme Court of 
India as well as the English cases, the claim of the writ potitioner/ 
opposite party that the sald Company ig an agency огап instrumentality 
of the State could not be sustained and the principles laid down in 
Division Bench judgment of.this Court in Director, Indian Association 

* for the Cultivation of Science v. Asoke Kumar Roy, 1992(1) Calcutta 
Law Journal 319 stand approved by the above cases which covers this 
саге. MAL: | 9 

33 Inthe facta and circumstances of the case, writ cannotie 
against tho áppellant/Company, and the terms and conditions of 
service which are governed by contract, do not also come within the 

 &cope of public law remedy, and accordingly the appeal is allowed. 
Tho judgment and order of the learned Trial Judge is set aside and the 
writ petition is dismissed as no writ lies against the Loss. Prevention 
Association of [ndia Limited. 


There will be no order as to costs, = 


Nand, J.: I agree. 
А.а. | EIE 


[ CIVIL APPELLATE JURISDICTION ] - 
Before Mr. Justice Satyabrata Sinha and 


* Mr. Justice Basudeva Panigrahi 
Decision : September 30, 1994 
Tho Untted India Insurance Co Ltd. Ls 9 quu Appellant 
Versus ` 
Partha Sarathi Banerjee & Ors. . - » e. Respondents” 


Constitution of India—Article 226—Appointment om probation— _ 
United Insurance Со: Ltd.—Discharge without opportunity of hearing— 
Whether offends natural Justice. А я 

Service Matter—Appoiatment on probation, completion of proba- 
tionary perlod— Whether eutitled to automatic confirmation —Powers of 

. the writ Court to direct confirmation stralghtway—Discharge of probation 
Opportunity of:hearing— Whether required 


* Appeal from Original Order No. 936 of 1994 
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-Tho writ petitioner. was appointed initially for a period of 
‚ 12 months, It was stated in tho letter of probation that confirmation 
would not be antomatic and in absence of confirmation or extension of 
probationary period, his services would stand automatically terminated 
after the period of probation. In the said letter it was also stipulated 
that the service of the writ petitioner as a probationer would be ilable to 
be terminated without notice and without assigning any reason whatso- 
over for such discharge. A target for collecting premium was also stated 
{n the letter of probation. Daring the initial period of probation the 
petitioner collected à premium of Rs. 82,006/- against a target of 
Rs. 2,00,000/-. The’ probationary period was extended for a period of 
six months by the appellant company in terma of the letter of probation. 
Thereafter the probationary period: was extended for a period of further 
six months by way of last extension. During the aforementioned period 
the petitioner could procuré a premium to the extent of Rs. 1,19,043/-, 
thus totalling a^sum of Rs. 2,01,049/-. The writ petitioner was there- 
after discharged by the impugned letter dated 23.2.1990. The petitioner 
preferred writ petitioner challenging the abovementioned order of dis- 
charge. The trial Court having allowed writ petition in favour of the 
petitioner the appeliant Insurance Company preferred appeal before the 
Division Bench. 


The Court allowing the appeal and setting aside the trial Court 
judgment with certain observation and directions, Е 2 


z HELD : Dr. Banerjee,- however, is rightin his submission that 
while Issuing the order of discharge, it was mot necessary for the 
appellant company to comply with the principles of natural Јивісе. 
It 1s now well known in view of catena of decisions of the Supreme Court 
that principles of natural Justice are to be complied with where an order 
of punishment ta inflicted. ( Раға 9 ) 


The principle of hearing for finding out the real nature of the word 
shall be applicable only ín а case where the Court is satisfied that there 
із a direct nexus between the charge so levelled and the action taken. 
If the decision із taken to terminate the service of an employee during 
the period of probation, after taking into consideration the overall per- 
Sormance and some action or Inaction on the part of such employee then 
1 cannot b2 sald that it amounts to his removal from service as 

` punishment. ` ( Рата 11) 


| In view of our findings aforementioned, 14 must, however, be held 

that the services of the respondent No.1 have been discharged onan 

irrelevant consideration, Having held so, are we free to affirm the direc- 

tlons issued by the learned Single Judge? We are afraid, we are not. 
t - $ { Para 13) 
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The appointment letter tisusd in favour of thé writ petitioner clearly 
suggests that confirmation In the service shall not be automatic on fulfil- 
ment of the above conditions, unléss a letter of confirmation ts specifi- 
cally ‘Issued by the company. The sald offer of appointment further 
suggests that unless letter of confirmation or extension of probationary 
period ts issued. 10: him, his service shall automatically stand terminated 
after the exolry of the period -of probation. Keeping the aforementioned 
condition of service in view, we are of the considered opinion that the 
directions issued by the learned trial Judge cannot be sustained and must 
7 be set aside, It ia пою well known that an employee who is on probation, 
„Ваз no legal right to be confirmed. No employee can be confirmed, ав 

the Apex Court has stated times. without number, only upon completion 
of the perlod of probation, unless a statute or the offer of appointment 
otherwise suggesis. For obtaining a writ of or in the nature of Manda- 
‘mus, the writ petitioner has to show the existence of a legal right in 
. himself. As in terms of the offer of appointment, the writ petlttoner] — 
respondent No. 1 did not have any legal right to be confirmed in the 
-service ausomatically,-we, in our opinion, 1s not entitled fo obtain a writ 
‘of or in the nature of Mandamus аз had been directed to be issued by the 
learned trial Judge. - | . {Paral4) 


е 


-^*  [Inihls view of the matter, in our opinion, the matter should ыш. 
reconsideration at the hands of the competent authority. It would now 
be for the competent authority to consider as to whether despite fulfilment 
of target, a letter of confirmation should be issued In favour of the witi .. 
petliloner, or noi. -We, therefore, direct the “competent authority of the 
appellant company to consider the matter afresh and pass an appropriate | 
order strictly in accordance with law at an early date, and not later than 

6 weeks from the date of communication of this order. ( Para 15) 
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(8) Oil and Natural Gas Commission v. Dr. Mohd. S. Iskender АЙ, 
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(9) Ravindra Kumar Misra у, U, P. State Handloom Corpa: Ltd., 
1988 (1) LLJ 73 (SC) > 
(10) State of Uttar Pradesh v. Kaushal Kishore SMEs 
1991 (1) SCC 691 
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Dr. Tapas Banerjee and Mr. Dipak Kumar-Ghosh ......for the Appellant 
Mr. Partha Sarathi Banerjee (In petson) — ...... Jor the Respondent No 1 


The judgment of the Court was as follows :— 

Sinha, J.: This appeal is directed against a judgment and order, 
dated 10th March, 1994, passed by а learned Single Judge of thia Coust 
in C O. No. 8215(W) of 1994, whereby and whereunder the writ petition 
filed by the writ petitionor/respondent No. 1 questioning an order of 
, discharge dated 23rd February, 1990, as contained in Annexure 'C' te 

the writ petition was allowed and the appollant company was directed 
to allow the writ petitioner to joln his services forthwith and confirm 
the petitioner as he had fulfilled the pre-condition for getting coa- 
firmation. It was further directed that the writ petitioner would be 
entitled to bo pald full salary during the intervening period. 


2. The fact of the matter lles in a very narrow compass. 


3. The writ potitioner/respondent No.1 was appointed asa 
Probationary Development Officer at Chandil attached to Jamshedpur 
Branch under Ranchi Divislonal Office, by an offer of appointment 
dated 18/22.2 88. Inthe said letter of appointment, it was, inte: alia, 
provided as follows :— . 

` "Initially, you will be on probation for a period of 12 months 

which the Company may at its discretion extend by a further 
period not exceeding 12 months. А 

Confirmation in the services shall not be automatio, ом 
“fulfilment of the above conditions, unless a letter of confirmation 
is specifically issued by the Company. 

Unless letter of confirmation or extension of probationary 
.perlod is issued to you, your services shall stand automatically 
terminated after expiry of the period of probation. 


0 
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During the probationary/extended probationary - „period you 
aro liable to be discharged without notice and without assigning 
any reason whatsoever for such discharge.” 


In the said letter, it was further stated :— 


© [n view of the revision of the scheme you will have to satisfy 
tho new conditions relating to premium target.” 


4. Admittedly, during he initial period of probation, the — 
petitioner procured a premium of Rs. 82,006/- against atarget of 
Rs. 2,00,000/-. The probation. period was, therefore, extended fora 
further period of 6 months by the appellant company in terms of its 
lettor dated 30th March; 1989, wherein it was stated :— 


“Wo refer. to.our letter No CR: DEV; STAFF ( PROB’ › 
dated 18/22 2,88 appointing you as a Probationary Development 
Officer with effect from 25.2 88. During the probationary period from 
25 2 88 to 24.2.89, you have produced. a premium of Re. 82,006/- 
against the target set for you for Кв. 2. lace. We find that you 
have uot fulfilled the, sald target. On a reference to Head Office, they 
have advised us to extend your probationary period tor afurther 
period of six months from:25.2.89 to 24.8.89. 

' We do hope that during tho extension period you will generate .. 
more business to reach the'target and come out to our expectation. 
The other terms and conditions of our letter of appointment will 
remain unaltered.” 


5. The probationary period of the writ petitioner “was forther 
extended by the appellant by a letter dated 11.1.90 fora further period 
of 6 months by way of last extension. 1t ів an admittéd case that during 
: the aforementioned period, the petitioner had procured business to the 
` extent of Rs. 1,19,043/-, thus totalling sum of Rs. 2,01 049/-. The 

service of the writ petitioner was discharged by the impugned letter 
dated 23rd February, 1990, which is contained in Annexure ‘C’ to the 
„writ application, which 1s Annexure 'D' to the petition for stay. Inthe 
anid letter It was stated :— ` i 


“You have been working as a Probationary Development Officer 
sinco 252.88. As per Clause 4 of the Letter of Appointment. 
dated 18/22 2.88 yon are required to procure a premium of Rs. 2 
lacs during the probation. е 


Since you have. not completed the required target during the 
initial period of probation, tho probationary period Жаз exterided 
upto 24 2 90. 

Despite’ repeated reminders sent from’ office you havé noi 
improved your performaüce. Therefore, in terms of Rule 5(4) of 
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the Letter of Appointment уой аге hereby, discharged from the 
7 services. óf the Company from the date of receipt of this letter; ” 


6. Asindicated hereinbefore, the writ petitioner questioned the 
aforementioned order of discharge. 


7. -The learned trial Judge, inter alia, following the decisions of 
the Supremo Court of India in thecase of (1) Manager, Governmeni 
Printing Press v. Bellappa' reported in AIR 1979 SC 429, as also the 
decision in, the case of(2) Debdas Ganguly v. Director, Zoological 
Garden reported in 1991 (2) Calcutta Law Times 353, held that the 

dl potitloner- was entitled to protection under Article 311(2) of tbe Const 
tution of India, and thus allowed the writ application holding : — 


4 


“Moreover, inthe facts.and circumstances of the Бае саве, 

Фе respondent Insurance Company having extended the probationary 

perlod of the petitioner for two terms and haying given opportunity 

,to'the petitioner to fulfil the target of procuring premium of Ке. 2 
lacs and admittedly Ra. 2 lacs having been procured by the petitione? - 

béfore issuance of tho discharge letter dated February 23, 1950, 

the. respondent Insurance Company . was not justified іп issuing 

`- the sald' letter. of discharge, as it bas been done-on February 23, 

1990.” ‹ TS 


8. Dr Tapas Banerjee, learned бакы appearing on behalf of 
the appellant submitted that а bare perusal of the letter of appoiriment 
‘dated 18/22.2.88 would show that use of the stroke’ In between the 
words ‘probationary’ and ‘extended probationary’, mean (bat the этїї 
‘petitioner was to reach the target of Rs. 2,00,000/- élther during tht 
initial period of probation or extended period of probation. In other 
words, according, to Dr. Banerjee, the writ petitioner could not have 
conteaded that he was to achieve the target of Rs. 2,00,000/- during the 
- Initial репой оГ probation . as also the extended period of probation 
It was further, submitted that the learned trial Judge has committed 6 
gravo error in applying ‘the principles laid down by the Supreme Court 
In Bellappa's caso (supra) keeping in view the latest Supreme Couri 
. decision which-has laid down the law that in the matter of discharge o! 
service of a probationer, the principles’ ‘of natural Justice are not to be 
` followed.. Learned Counsel haw relied upon the decisions in the caset 
-of (3) Unit Trust’ of India! v T. Bijaya Kumar reported in 1593 (1} 
LLJ 240; (4) Governing Council of Kidwat Memorial Instliute oj 
Archaeology, Bangalore v. Dr. „Pandurang Gadwalkar reported is 
1993 (1) LLJ 308 and (5) М. Venugopal v. Life Insurance Corporation of 
India, A. P. & Anr. reported in 1934 (1) LL) 597. 


= . А ъ 
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. 9. The respondent No.1, who appeared in, person, however, 
sübmitted.that he had all along been given to understand by the concer- 
ned authorities that he was to achieve the target of Re 2,00. QCOj- during 
the extended period of probation. He submitted tlíat bad the appellant * 

. company any other intention, the same would have been reflected in tho 
lettera of extension. dated 30389 and 111.90. Hefurther drew our 
attention that even the learned trial-Judge has held that in the letter of 
discharge dated 23rd February, 1590, the Assistant General Manager 
himself admitted that the petitioner was requized to procure a premium 
of Ra, 2 laos, during the period of probation, but unfortunately, accor- 
ding to the petitioner he remained silent regarding the petitioner's : 
procurement of the said target during the extended probationary pericd 
and by the said letter the said Assistant General Manager advised the 
petitioner to surrender all unused cover notes, siationary. to the office.’ 


10. ‘He further drew our attentio# to, the impugned, letter of 
‘discharge dated 23.2.90 and submitted that even therein, It had not | 
been contended that. the petitioner's’ period of probation could not be ^ 
extended as be had failed to achieve the target of Rs 4,CO 000/-. 


11. Itia-now well known that the Cdurt-while interpreting a 
` statute or a document should give effect to the intention of its maker. 
-Reference in this connection may be made to the decision reported in 

(6) 1994 (5) SCC 107. · The intention of the-author of the document can, 
‘therefore, not only has- to be gathered from the wordings employed. 
therein, but also from the circumstances attending thereto. - 


11. Paragraph 4 of the lotier dated 18/22 2.88. starts with the 
_words “During the probationary / extended probationary period” 
Dr. Вап гјое has suggested thatthe use of stroke between the words 

‘probationary’ and ‘extended probationary period’ should -be read as 
disjunctive and not conjunctive. -We do not think во. Dr. Banerjee 
suggested that as per Stroud’s Dictionary, ‘premium’ denotes annual - 
premium and thus, the said sum of Кз. 2,00,000/- should denote annual 
premium for keeping up an insurance. Had that been the intention 
ofthe maker, the letter of extension dated 303 89 would: not have 
stated that the head office has advised to extendthe petitloner's 
probationary period for a further perlod of 6 months from.25 2 89 
to 24 8,89, and then again by a letter dated 11 1.90 fosa further perlod 
of 6 moatha from 25 8 89 to 24 2 90, If the contention of Dr. Banerjee 
Ів to be acoepted, the letters of extension would Jose all its Significance, 
inasmuch as, tho writ petitioaer was not expected to achieve- the 
target to Rs. 2,00,000/ during the first 6 months of extension or there 
after. In such an event, in Our opinion, the extension of probationary 
pariod could aot have been for a period of 6 months at all, Moreover, 
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the very fact tbat Paragraph 3 of the said letter suggests that the 
Initial period of probation would be 12 months, which at the ‘discretion 
of the company may be extended by a further period, which of course, 


was not to exceed: 12 months. In this view of the matter, in our 


opinion, the reasonable construction would be: that the writ petitioner 
was to achieve tho target of Ra. 2,00,000/ during tbe ‘entire period of 


probation, that is including the extended period. Even assuming that 
there exists some ambiguity, we are of the view that the authorities of 
the appellant company also thought in the same manner as is indicative 
from the phraseology used in the- -letters of extenston. Had that not 
been во, the concerned authorities of the appellant company would 
have clearly stated that during the period of extension, he wasto 


achieve the target of Rs 2,00.000/- and the premium whioh he had 
procured during the initial periad of probation” would not be taken into 
account therefor. Dr.Banerjes, however, is right in his submission _ 


that while issuing the order of discharge, it was not necessary for the 
appellant company to comply with the principles of natural Justice. 
It ia now well known in view of catena of decisions of the Supreme 
Court that principles of natural Justice are to be complied with whero 
an order of punishment is inflicted: In Unit Trust of India ус T. Bljaya 
Kümar reported in 1993 (1) LLJ 240, the Supreme Court held that: 

“It is settled law that an order.of disgharge is not an order of punish- 
ment and, therefore there is no question of giving a hearing before 
termination of service". The Supreme Court again in the said decision 
held: “Having perused -the. record carefully, we do not think that tbe 
order. of-termination suffers -from any bias as "alleged by the first 
respondent. In the (7) State of Orlssa v. Ram Narayan Das, 1961(1) LLJ 
552 this Court held that the services of a probationer can be terminated 


In acoordance with the ‘rules because a-probationer has no right to the 
post held by him” Yet again, in M. Venugopal v. Life Insurance Cor- 
poration of India (aupra), the Supreme Court held :— ^ 


“Byen under general- law, the servico ofa probationer can be 
terminated after ‘making overall assessment of his performance 
-~ during the period of probation and no notico із required to be 
-given before termination of such service. This aspect has been 
examined.by this Court in"the case of The Governing Council of 
Kidwal Memorial. Institution of Archaeology, Bangalore v~, 
Dr. Pandurang Gadwalkar, 1993(1) LL) 308 wherein it has been 
, pointed out that if the performance, of the employee concerned 
during the period of probation Че not found to be satisfactory on 
overall assessment, then. it is open to the competent authority to 
terminate his service." 


> 
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13. In Governing Council - of Kidwai Memorial Institution v. 


Dr. Pandürang Gadwalkar (supra), the Supreme Court held :— 


| : "Even if such employee , while questioning the validity of an 
order of termination simpliciter brings on the record that some 
preliminary enquiry or examinatlon of some allegations had been 
made, that will not vitiate the order of termination. Reference Ín 
this connection may be made to the'case of (8) Oll and Natural Gas 
Commission v.. Dr. Mohd 'S. Iskender Аһ, 1980(2) LLJ 155 (5С) 
where it таз pointed out tbata temporary employee 18 appointed 
on probatloa for a~ particular period “only in ‘order to test whether 
his conduct 1s good and satisfactory so 'that^ ће may be retained’. 
It was also said that even if misconduct, negligence, inefficiency may 
bé the motlve or the influencing factor which indaced the’ employer 
. to terminate the service of the employee which such employer 
admittedly had under the terms of the appointment, such termination 


4 


cannot be held to be penalty or punishment. . Same view bas been . 


reiterated in connection with appointment on .temporary or ad hoc 
basis in the cases of (9) Ravindra Kumar Misra Ў. U: P. State 


Handloom Corpn. Ltd., 1988(1) LLJ 73 (SC); (10) State of Uttar ` 


Pradesh у. Kaushal Kishore Shukla, 1991 (1) SCC 691 and an Triveni’ 


Shankar Saxena v. State of U P., 1992(2) LLJ 2XSC). 


On behalf of the respondent reliance was placed on the case of 

(12) Anoop Jalswal v. Government of India, 19841) LLJ 337(SC) In 
that case the service of the appellant had been terminated during 

the period of probation. Оп the materials on record it was held by 
this Court that the order of termination really amounted to punish- 

- mont because the real foundation of the action against the appellant 
. was the act of misconduct on June 22, 1981. The aforesaid judg- 


mentis of iio help to the respondent because in that case a clear. 


finding was recorded by this Court that the service of the appellant 

‚Вай been terminated because of a particular misconduct alleged 
against him which had never been enquired into. So far the facts 
of the prosent case aro concerned, the Governing Counct] examined 
the different reports ın respèct of the respondent during tho period 
of probation and considered the question as to whether he should 
be allowed to continue in the service of the Institute. The decision 
appears to have been taken "by the Governing Councll on the total 
and overall assessment of tlie performance. of the respondent; in 
terms of the condition of the appointment and Rule 4 асгер; " 


14. In the "aforementioned d:oisions, the supreme made "the 
following statement oflaw. The principle of hearing for finding out 
tho real nature of tho word'shall be applicable only іп а case where the 
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"Courtis satisfied that there is a direct nexus between the charge so 
levelled and the action taken. If tho decision is taken to terminate the 
sérvice of an employee during the period of probation, after taking Into 
consideration the overall. performance and some action ог inaction on 
the part of such employee then it cannot be said that it amounts to his 
removal from service as punishment. 


15. Yot recently, the Supreme Court in (13) 1994 (5) SCC 177 
distinguishing it earlier decision in Samsher ‘Singh's’ case, categorically 
stated that even in ocaso of termination of service of a temporary 
employes, the employer is free to discharge the employee in terms and 
the condition of se service for which the principles of natural Justice are 
not required to bef followed. 


г 16.- In view of our findings aforementioned, it must, however, be 
hold that the services of the respondent No. 1 have been discharged on 
ао irrelevant consideration. Having held so, аго we freé to affirm the 
directions issued by. the learned Singlo Judgo? We are afraid, че 
are not. g 


17. Tho appointment letter issued In favour of the writ petitioner 
, Clearly suggests that confirmation In the service shall not be automatic 


"оп fulfilment ofthe above conditions, unless a Jetter of confirmation ія 
specifically issued by the company. The said offer of appointment 
further suggests that unless letter of confirmation or extension of 
probationary perlod is issued to him, his service shall automaticálly 
stand términated after the expiry of the period of probation Keeping 
the aforementioned condition of service in view, weare of the consi- 
. dered’ opinion that the directions Issued by the learned trial Judge 
cannot be austained and must beset aside. Itis now,well known that : 
an employee who із on "probation; has no legal right to be confirmed. 
No employee can be .confirmed, as the Apex: Court has stated times 
without number, only, upon qompletion of the, period of probatlon, 
unless а statute or the oífer of appointment otherwise suggests. For 
obtatning a writ of or in the nature’ of Mandamus, the writ petitioner 
has to show tho existence ofa legal rightin himself As in terms of 
the offer of appointment, the writ petitioner/respondent М№о. 1 did not 
- have any legal right to be confirmed in theo servico automatically, he, 
In our opinion, is hot entitled to obtain a writ of or in the nature of. 
Mandamus as had been directed to be issued by tho learned trial Judge. 


Lt 


358 United India Insurance v. Partha Sarath [ 1997 сы 


This aspect of the matter has also: been considered l by the M 
Court of India In (14) Union of India-v. Arun Kumar Roy reported 1n 
AIR 1986 SC 737. | 


Я 18. In this vlew of the matter, іп our opinion, the matter should 
require reconsideration at the hands of the competent authority. It 
would now be for the competent authority to consider as to: whether 
despite fulfilment of target, a letter of confirmation should be 
issued in favour of the writ petitioner, or not. We,therefore, direct 
the competent authority of the appellant company to consider the matter 
afresh and pass an appropriate order atrictly in accordance with law at 
an early date, and not later than 6 weeks from the date of communi- 
cation of n order. 


19 ' We, however, may observe that keeping in view the fact that 
according to the petitioner he has already crossed the age of 35 years 
- his chance of obtaining a fresh employment is grim. The writ petitioner | 
has further contended that he had achieved the target of Rs. 2,00,000/- 
as per the direction of his higher-authoritles. We have, therefore, no 
doubt in our mind that the competent authority while passing an'order * 
` shall consider these aspects of the matter too, aa also the fact that the 
impugned order of discharge has been раввсӣ as far back as on 23.2.90 
and the litigation {в pending in this Court for about 4 years. Wo may 
further note that in terms of the interim order passed by a Division 
Bench of this Court, the writ petitioner has been paid certain amounts by 
way of 50% of his wages, the writ petitioner/respondent No. 1 nced not 
refund that amount, 


20. For the reasons aforementioned, this appeal is allowed, the 
judgment and order passed by the learned Single Judge is set aside with 
the aforementioned directions and observations. However, keeping in 
view the facts and circumstances of the case, the parties are directed to 
pay and bear thelr costs throughout. 


Let xerox copy of this order be- -aupplied to the parties; on ugual 
undertaking. 


Panigrahi, J.: I agree. SS B 
© AG. 
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? { CIVIL APPELLATE JURISDICTION ] 
Мо. ^o. Before Justice Mrs. Ruma Pal and 
’ ‘Mr Justice Devendra Kumar Join, 
І à ` Decision: March 26, 1997 ` 


` Vijay Kumar Gupta 2° Le Petitioner 
* Versus E 


Union of India & Ors. 2 „.....Вевропдеп{в° 


Constitution of India—Articles 14 and 19(1) (g)—Tender notice for 
work contract—Limiting amongst Co-operative Societies in West Bengal 
and Railways—In pursuance of Government policy—Classification not 
arbitrary—No monopoly created= Notice not violative of any constitu 
tional provision.. 

The appellant had been саттушв out the work described in the 
advertisement аз an approved ‘contractor enlisted" with the Eastern 
Railway previously. Bntthls work contract was terminated by Respon- 
dent Ra'lway Authorities. Challenging this, termination the petitioner 

filled a writ petition which is, sti] pending. After this the Railway, 
“Authorities published a notification for enlistment of contractors for 
there categories of- works contracts under the Chief Works Manager, 
Eastern Railway, Liluah pertaining to sorting out of ash rubbish, earth 
etc. either from Lituah Workshop or from the wagons ‘in Liluah Work- 
shop. The advertisement specified that only Co-operative Societies 
registered in West Bonga! as well as with the Eastern Railway will be 
‘entitled to apply for enlistment. The petitioner filed-a second writ peti- 
` tion challenging this notice before the. High Court. The writ petitioner 
prayed for ап interim order to rostrain the respondents from giving 
any affect to the impugned notice. This prayer for interim order being 
refused by the Trial Court, the petitioner preferred appeal before the 
Division Bench In the meantime M/4 Baldyabati Co-operative Labour 
Contract and Construction Society Limited was appointed pursuant to 
the impugned notice.” 
The Court dismissing the appeal'as woll as tho writ petition, 


HELD : It is true that the Im pugned advertisement (s not ex- 
pressly in terms: of this policy.: However, оп a scrutiny of the records 
7 п appears inat all the applicants who were [n fact considered for enlist- 
ment pursuant to the advertisement, were labour Contractors. The 
records.as well as the affi lavit of the respondent authorities clearly. 
speaks of the intention of the Railway Authorities that by the phrase 

““Co-aperative Society". in the advertisement what was intended and in 
fact implemented was Labour Co-operative Societies. ( Para ll) 


*A. P. О. T. No. 269 of 1996 & W. Р, No. 1613 of 1996 
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The decision to limit the enlistment of contracts to labour co- 
operatives was thus ів conformity with the policy. 1t'cannot therefore 
be held to be arbitrary. ( Para 13) 


: The criticism that И ts violative of Article 14 of the Constituston 

cannot be levelled at the classification created by the impugned actton o! 
the Rallway Authorities ів this case. Labour Co-operative Socteties 
form a distinct class by themselves. Benefits and concessions granted 
“to them ultimately benefit persons of small means and promote social 
Justice In accordance with the directive principles. This із an intelilgible 
differentla between Individuals deriving personal profit and Labour Co- 
operative Socletles where the profit із distributed among the members 
who come from an economically deprived class. ^ (Para 15) 


No citizen has a fundamental right to carry on business with the 
Government. Therefore, the question of restricting any right does noi 
arise. It із opento the State to choose who It will deal with. The only 

.. limitation on the right of the State to choose із Article 14, [n other words, 
the right of the cltizen not to be discriminated against or be excluded 


arbitrarily casts а corresponding duty on the State to act equtiably and ` 


rationally. ( Раға 19 ) 


A monopoly would. arise if there were а canalisation of trade by the 
Government thereby prohibiting others from carrying on the same trade 
Itis onlpwhen such aa exclusive righito carry ов а particular business 
or trade із vested by the Governmeni or authority in one or more persons 
or concerns can there be sald to be a monopoly and a consequent infringe- 
meni of Article 19(1) (8). h ( Para 20 ) 


In this case thereig по monopoly. It {з not‘as tf the appellant 
cannot carry on his business at all, not only with other customers but 
-even with the Rallway Authorities as the impugned notice ts limited ta 
Its area of application. The challenge to the action under Arti- 
cle 19(1) (в) must therefore fall. . : ( Para 21 ) 


Cases referred tot— 
(1) AIR 1982 SC 33 
(2) M/s. Kasturi Kal у. State of J & К, AIR 1980 SC 1992 
(3) Triloki Nath Pandey v. State of U. P., AIR 1990 All 143 


- (4) ‘Sarkar! Sastha Aanaj Bikreta Sangh у. The State of Madhya 
Pradesh, AIR 1981 SC 2030 
(5) Punjab Drugs Manufactures Association v. State of Punjab, v 
AIR 1989 P & H 117 ( 


(6) Hrudananda Patra v. Revenue Divisional Comunsaloner; 
AIR 1979 Orissa 13 


rd 
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‘interim order. The first petition 1s also pending. 
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7) M. P. Ratlon Bikreta Sangh Soclety v. State of Madhya ` 
„Pradesh, AIR 1981 SC 2001 


(8) Krishnah Kakkanth v. Government of Kerala, AIR 1997 SC 137 


Mr. Aj Kr Panja faa for the Petitioner 
Мг. R.N Das and D. K, Basu >> un for the Railways 
Mr. Milan Bhattacharjee i for or the added Respondents 


t Tho Judgment of the Court was as follows :— Я 
Ра], J.: The appellant has challenged a notice dated 7th April, 
1996 published by the Eastern Railway. The impugned notice invites 
aoplications for enlistment of contractors for three categories of works 
contracts under'tho Chief Works Manager, Eastern Railway, Liluah. 
The works contracts pertain to {һе sorting out of ash, rubbisb, earth, 
etc. either from the Liluah -workshop or from wagons in Liluah: 


"workshop and their disposal or dumping or loading on to wagons. The 


advertisement specifles that only Co operative Societies should apply fos 
enlistment. The co-operative societes were required to be reputed and 
Usted and registered іп West Вера as well as registered with the 
Eastern Rallway. 


2. Admittedly, the scien’ had bé carrying out the werk аз 
desoribed In the advertisement asan approved contractor enlisted vith 
the Eastern Rallway previously The work contract between the 
appellant and the Railway Authorities was terminated by the respondent 
authorities Tho termination was ' challenged under Article 226 
(referred to as the first "petition). An interim’ order was passed fora 
limited period restraining tho respondents from terminating the 
contract. However, the interim order.initially granted was not’ 
extended but an order was passed to the extent that the termination 
would be subjeot to the result of the writ petition and that the work 
contract if awarded to a third party would abide by tho resulta of the 
writ petition. An appeal is pending from {һө refusal to exterid the 


3. The impugned notice being published, the appellant thes 
filed a second writ petition in May 1996. He prayed foran interim 
order to restrain the respondents from giving any effect to the impugned ` 
notice. The interim ofder was refused. Henco this appeal. During 
the pendency of the appeal ‘It transpired that M/s. Baldyabati Co-opera 
tive Labour Contract & Construction Soclety Limited had been 
appointed pursuant to the Impugred notice t was added as a party 
to the appeal by an order dated 26th July 1996. ‘The stay application 
was disposed of on Sth Septe nber, 1¥96, by directing that the appeal 
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- ав, well as the writ petition should be decided after filing of affidavits 
before the Appeal Court. ‘Affidavits were thereafter filed. 


4. Briefly stated the arguments of the appellant are: аги, that 
the inpagned notice was violative of Art. 14 as well as 191Xg) anf 
Arta 301 to 305 of the Constitution as it had created a monopoly in 
co-operative societies. and that this could not be done by ай executive , 
fiat Sevéral declalons have been cited-which will be noted subsequent. 
ly. The second submission is tbat:the purpose of the impugned 
notice was to eliminate the petitioner from carrying on tbe works and 
to frustrate the appellant’s challenge in the first writ petition. The tbird | 
submisslon of the appellant ів that the appointment of the respondent 
No. 3 pursuant to the advertisement was bad as the appointment had 
been made in violation of the terms ofthe advertisement It is also 
alleged that the respondent No. 3 was not a genuine co- operative society 
пог was it a labour co-operative as claimed by it. | 


5 The respondents including the private respondent have sub- 
mitted that the restriction in favour of co-operative societies was not вв 
arbitrary one as it was dono to Implement Government policy, There 
was as such no question of mala fides. Itis also submitted that by 
limiting the enlisting the Railways were not restricting or preventing the 
right of the appellant to carry оп any trado under Article 191) (в) and” 
that there was no question of any monopoly. It is said that even if it , 
-woro a restriction on the-appellant’s right to trade it was a reasonable 
one which the respondenis were empowered to effect administratively 
In exercise of power derived from Section 11(h) of the Railways Act; 
1989. Itissubmitted that the word "Law''in Article 19(1) (g) means 
arule of action established by authority. Reliance has been placed on 
‘the decision reported in (1) AIR 1982 SC 33 (27) in this context. 
Finally, it is submitted that the private respondent was a genuino labour 
po operative society and that the decision was duly taken. — - 


6. Itis nobody's саво that this Court cannot scrutinise the action 
of the respondent “authorities in limiting the enlistment of contractors 
to only co-operative societies to see whether any. fundamsntel right of 

` the appellant has "been affected thereby. 


3... For the purposes of Article 14, It will have to bei seen whether 
ihe classification in. favour Gf co operativo societies is reasonable and 
founded бп latelligible differentla which distipgulshes that втор тот 
all other persons and secondly, whether the creation of such a privileged 

"group has a reasonable nexus with tho object sought to be achieved. 
(Seo (2) M/s. Kasturllal v State of J & K, AIR 1980 SC 1992;. . 
(3) Trilokt Nath Pandey у State of U. Р, AIR 1990 АП 143). 


" - 
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- 8. According to the Railway Authorities the impugned advertise- 
. ment had- been issued in implementation. of a policy decision as con- 

tained In Circutars of the Railway Board dated 21.9.73 and 3590. The 
- drculer dated 21.9 73 provides :— . ` ' 

. “athe Board have decided that.the handliog contracts for 
goods, parcels, coal, оов! ashes, cinder picking, ash-pit cleaning etc., 
should be awarded to genuine co operative Labour Contract Socie. 
ties of actual workers, without call of tenders, Irrespective of the 

volume of the contracts: Thus, the ceiling limit of Rs. 2 lakhs fot 
allotment of such contracts to óo-operativo societies through 
negotiations shall be- removed. Other conditions governing allot: 
ment of the contracts will continue as before......... 
“Efforte should be made to organise co-operative labour contract 
sooletles at places, where they do not already exist, to take up hand- 
ling contracts on the Railways.” i ` í 


‚ 9. The Circular dated 3.5 90 also recognises the policy of the 
Ministry of Railways to encourage Labour Co operative Socicties. 


10. Thatapolicy decision was taken by the Railway Board over 
two decades ago is established by the records. Tho records also show 
that this polloy has been followed from timé to time. Diverse circulars 
have-been issued by^the Railway Authorities extending tho operation of 
the policy to different aspects of handling work of the Railway Author 
tles. No опе has challemged the policy as being unreasonable or against 
publio interest. 


a = 


11. It is trac that the impugned advertisoment is not expressly ів 
‚ forms of this policy. However, on a scrutiny of the records it appeart 
thatall the applicants who were in fact considered for enlistment pur 
guant to the advertisement, were labour contractors. The records ai 
well as tho affidavit of the respondent’ authorities clearly speaks of the 
Intention ‘of the Railway . Authorities that by the phrase “Co-operative 
Society" in’ the advertisement what was intended and in fact implemen- 
ted was Labour Co-operative Societies. .° i 


12 A similar situation arose in the case of (4) Sarkari Sasthe 
Aanaj Bikreta Sangh v. The State of Madhya Pradesh, AIR 1981 SC 2030 
The Government of M. P. had promulgated a scheme known as tht - 
Madhya Pradesh Food Stuffs (Civil-Supply Distribution) Scheme 1981 
The Scheme provided that in the allotment of fair price shop, Co-opere 
tive. Socletles were to: be given the first preference. A challenge wai 
thrown to the Scheme on the ground inter айа that the classification ia 
favour of Co-operative Sooleties was arbitrary. The Supreme Court 
construed the Scheme and beld that in the context the expreesios 
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“Co-operative Soolety’’ was meant to include the Consumers Co-opera: 
tive Societies only and no others. On that basis the classification was 
held to be reasonable one. 


13. The decision to limit the enlistment of contracts to labour 
Co-operatives was thus in conformity with the policy. It cannot there- 
fore be held to be arbitrary. 


14. The decisions cited' by the appellant do not militate against 


this conclusion. In the case of (5) Punfab Drugs Manufactures Ass0- ` 


cíatlon v. State of Punjab, AIR 1989 P & Н 117 It was held that the 
State could not arbitrarily choose to exclude persons for the purpose of 
entering into contracts. It follows that where the choice is based on a 
rational principle, the action of the State cannot be criticised. | Siml- 
larly, in (6) Hrudananda Patra v Revenue Divisional Commissioner. 
AIR 1979 Orissa 13, it was found that a monopoly bad been created In 
favour of co-operative societies and since the monopoly was not on the 
basis of any intelligible differentia having rational relation to the object 
sought to be achieved or interest of the general public it was held to be 
in violation of Article 14. 


15. The same criticism cannot be levelled at the classification 
created by the Impugned action of the Railway Authorities im thig case. 
Labour Co-operative Societies form a distinct class by themselves. 
Benefits and concessions granted to them ultimately benefit persons of 
small means and promote social Justice in accordance with the directive 
prinoiples, This is an intelligible differentia between individuals deri- 
ving personal profit and Labour Co-operative Societies where the profit 
is distributed among the members who come from an economically 
deprived class. (See (7) M. P. Каноп Bikreta Sangh Society v. State of 
Madhya Pradesh, AIR 1981 SC 2001). DEOS" 


16. Asfarasthe private respondent is concerned it was registered 
on 2nd May, 1989, It has been enlisted with the Railways as a contrac- 
tor since 1989. The records show that the Railway Authorities held an 
Inquiry then as to whether the private respondent wasa genuine labour 
co-operative. According to an enquiry report dated 11 9.89 submitted 
by the Welfare Inspector, Eastern Rallway, Howrah, on the date of the 
report the private respondent had, 52 members of which all the members 
were worker members except' for six persons who formed the Board of 
Directors. The maximum number of the workers were in the age group 
of 20-30 years and were manua! workers and on the date of the 
Inspector's report they wero without employment The Welfare 
Inspector reported that the Society was a genuine one “ав per the extent 
order of the Board on the subject". A copy of the by-laws submitted 


^ 
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by the respondent No. 6 also &ppears from the records of the Railway 

Authorities. The ‘records. also show. that the added respondent has 

earlier carried out work pursuant to’ the tender placed òn it by the .. 
„ Fespondent &uthorities without any complaint. ~ : 


-17. The other aspect of the matter is the decision of the Railway 
Authorities to limit the enlistment of ‘co-operative societies registered 
in West Bengal who are already enlisted with the Eastern Railways 

‚ According to tho Railway Authorities this was done to ensure control 
and accountability as it was found that -Independent contractors had 
worked unsatisfactorily and by quoting low rates had utilised the oppor- ' 
tunities of pilferring failway scrap materials.. It is not either illogical 
orirrational to consider ‘that ‘co-operative societies registered 1n West 
Bengal and already enlisted with the.Railway Authorities could be subject 

. to greater control than һе“ individual, I am-not prepared to bold on. 
tho basis of the materials before this Court that.the workers employed by 
the private respondents are the same workors- who had been earlier 
employed by the appellant as alleged by him Evon if-this were 80, 
it would not make the decision of the Railway Authorities to limit the 
grant of contracts to Co operative Societies registered in West Benga! 
who were already enlisted with the respondents an arbitrary one 


18. The challenge to the action under Article 19(1) (g) proceeds 
on the basis that the appellant's fundamental right to carry on his trado 
with the Government has been restricted by the impugned notice. He 
says a monopoly .had been created in favour.of co-operative societies." 
He.then says that the restriction was not only unreasonable but it had 
not been validly effected uader Article 19(6).. Mg eet 


19. Tbe two basic premises on which the appellant hag founded 
hissubmissions are incorrect. No citizen has a fundamental right to 
carry on business with the Government. Therefore, the question of 

| restricting any right does not arise. Itis open to the State to:choose 
who it will deal with. The only limitation on the right of tho State to 
choose is Article 14. In other words, the right of tho citizen not to be 
discriminated against or bo excluded arbitrarily casts a corresponding 
duty on the State to aot equitably and.rationally. (See : Sarkar! Sassha 
‚ Aanaj Bikreta Sangh v. State of M.P., AIR 1981 SC 2030 ; Punjab Drugs 
Manufacturers Association v Siaté оў Punjab (supre). [ have already 
y held that the duty has been discharged in this caso.- 


20. The second premise is that a monopoly had been created by 
the impugned notice. A monopoly would arise if thére were а canalisa- 
tion-of the trade by the Government thereby prohibiting others from 
carrying onthe same trade. It is only whon such an exclusive right 
.to carry ona partloular büsinoss or trado is vested by the Government 
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or authority in one or more persoas or concerns can there be sald to-be 
a monopoly and a consequent Infringement of Art. 19(1)(g). Е 

21. In thie case there is no monopoly. It Їз notas If the 
appellant cannot carry on his business аќ all, not only with other 
"customers but even with the Railway Authorities as the impugned notice 
is limited in ita area of application (Seo: M/s. Kasiurl Lal у State of 
J&K (supra); (8) Krishnah Kakkanth v Government of Kerala, 
AIR 1997 SC 137). The challenge tothe action under Art. 19(1Xg) 


must therefore fall. / 


А 
22. There being no violation of Art. 19(1Xg), the further question 
whether the restriction has been validly effected need not be 


- considered, ` 


- to the private respondent. 


`- 23. This brings usto the next ground of challenge to the action 
ofthe respondent authorities amd that is the alleged violation of 
“Articles 301 to 303 of the Constitution. The appellant's case is that 
the requirement in the impugned advertisement created a local pro- В 


-. ference which was contrary to the scheme of Рап—ХШ of tbc 


Constitution. - 
' 


`24.` This is. not a ground which was taken either inthe writ ` 

petition nor ia the memorandum of appeal In any event Articles 301 to 

. 305 deal with the freedom of inter-State trade, commerce and inter- 

course. I have failed to aee the relevance of these Articles of the Cons- 
titution to the facts of this case. 


25. Having upheld the decision 'of the Railway Authorities to 
enlist labour co operatives in respect of the works in question, the. 
appellant’s challenge to the actual award of the works contract to the 
private respondent cannot be sustained: for the simple reason that the 
appellant could not in any event have been considered for the job. No 
labour co-operative has complainted about the allotment of the work 


26. Besides, among tho eligible co-operative societies, the private 
respondent’s rate was the lowest. No adverse inferonce can also be 


. ‘ drawn from the time schedule within which the private respondent wat ` 


chosen. On-17th April, 1996 the advertisement was issued. The private. 
respondents. applled on. 22nd May,- 1996. The Tender Committee 
meeting was held on 2nd Juno, 1996 when the decision to recommend 
the respondent No. 3 wastaken The recommendation was accepted by 
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` the concerned : ‘authority on 3rd June, 1996. This was communicated to 
the respondent No. 6 on 4th June, 1996 and the agreement with the 
resporident No. 3 was executed between the Railways and the respondent 
-No. 3 on 8th June, 1996. 9 


27. The submission of the appellant that the entire exercise cul- 

. minating in the appointment of the private respondent was resorted to 

frustrate the earlier proceedings filed by him is belied by the existence 

of the Policy framed as far back as 1973 by the Rallway Authoritles and 
the continuous implementation and extension of the same. 


28. . Ip conclüslon the following observations of the Supreme 
Court may appositely be quoted :— . 

"The basic principle which must guide the Court in arriving at 
its determination on this question із that thero ія always a presump- 
tion that the governmental. action is reasonable and-in public interest 
aud it 1з for the party challenging iis validity to show that tt ts 

^ wanting in reasonableness or ta not Informed with public interest. 
This burden is a heavy one andit has to be discharged to the satis- 
. faction of the Court by proper and adequate materlal. The Court 
‘cannot lightly assume that the actlon taken by the Government ів 
unreasonable or without publio interost-because, as we sald above, 
there are a large number of policy considerations which must 
necessarily weigh with the Government in taking actlon and thore- 
fore the Court Would not strike down governmental action as invalid 
on this ground, unless it is clearly satisfied that the action is reasona- 
ble or not in public interest. (Emphasis mine) 


(Seo ;- M/s. Kasturi Lal v. State of J & K, AIR 1980 SC 1992) 
29. The appellant has failed to discharge this onus. 


` For all these-reasons the writ application and the appeal are both 
dismissed. There will Бепо order as to costa, . 


Jain, J. : Tagree. jo ut 
.« 8. K. G. 
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LCRIMINAL APPELLATE JURISDICTION ] 
| . Before Mr. Samir Kumar Mookh erjee, Acting Chief Justice and 


Mr Justice Rabin Bhattacharyya 
Decision : · September 1, 1997 
Mohan Gorai & Ors. -.....Petitloners 
‘ . Versus А - ‘ 
The State of West Bengal . NS Respondent* 


Indian Penal Code—Sections 302/149, 148 und 323/149— Culpable 
homicide not,amounting to murder .— Prosecution party aggressor— 
Private defence—Limit—Liability of the accused causing death— Common 
intention to cause death—Not established — Others not liable. 

There was a dispute between the prosecution party and the accused 
persons regarding possession of: CS Plot No. 2092 appertaining to 
RS Plot No, 2778 measuring 33 decimals of laud. The accused patty 
' obtained an order under Section 144 Cr Р. C. prohibiting the prosecu 
ting party from entering upon the disputed land. On tho date of incident 
i.o. on 9.5 T988 there was fight between, tho parties regarding raising of 
a wall to the nortbern portion of the land. In course of the incident 
one Suchand suffered injury by arrow shot from Mohan Gorai and 
ultimately died. An FIR was lodged and after submission of charge 
sheet the accused persons were tried by the Sessions Court. On trial 
the accused appellants were convicted under Section 302/149 and also 
under.Sectlons 148 and 323/149 І. P. C. and were sentenced to suffer 
imprisonmeatforlife Being aggrieved the appellants preferred appeal 
before the High Court challenging the conviction and sentence. 

- The Court allowing the appeal in part, 

` HELD: Mohan, one of the appellants sustained Injury on the left 
side of the forehead, the nature of wound was incised. There was biee- 
ding from ihe injury that has been affirmed by PW-13 Dr. Satyabrata. 
Mohanta. This also proves without any shred of obscurity that there 
was maramari between the parties which the prosecuting party secretly 
Кері concealed іп thelr evidence to prove their innocence. It attributes 
to a manoeuvre 10 skrive the guilt, ( Para 16) 

The above leads to ап irresistable conclusion that the prosecution 
party did not render any true and faithful account of the genesis Of the 
occurrence. Though jt 15 not required in all cases that the Prosecuting 
party owes an obligation to explain the infury yet the prosecution party 
to make thelr evidence dentless* must give a straight forward account ој . 
the occurrence. The concealment of the above proves the evidence to ba 
insalubrious. ‚ ( Para 17 ) 





*Criminal Appeal No. 291 of 1993 
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It has been amply proved that the E party appeared in the 
role of aggressors їл the face of prohibltory order passed by the Court. 
That by Uself doés not generate ‘any right to the accused to inflict more 
harm than necessary unless the circumstances are во grave that the 
prosecuting party hada menacing attitude which could endanger the life 
of the accused persons. The actlon of Mohan for the arrow assault 
-comes within the fold of Section 304 Part-II Undoubtedly, there was 

`a free Sight between the partles in consequence an arrow shot by the 
appellant hit the decéased in the chest, who fell down. ( Para 21) 


ThereAs no slender or microscopic material on record that the other 
accused" persons had any talk with Mohan before his climbing the roof 
to accomplish the act nor any one said Mohan to climb the roof. This 

- sudden change of course of action during the occurrence without any 
~ object behind lt cannot make the other accused persons liable for the 
offences complained of | If. we pay highest premium, there might be a 
formation- of a common object,. the prosecution of which was to defend 
the possession of the land tn course of scuffling, assault and counter. 
` assault but when "Mohan went to the roof and darted the arrow that 
plerced the chest of Suchand, cannot be shared, by other accused persons. 

( Para 25) 


- The common object suffered a split ind for the act of Mohan the 
other accused рео cannot be charged under Section 149 of the I P.C. 
A ( Para 26 ) 

a н T been rattled by the legion of judicial precedents that before 
corvicting the accuked under Section 149, п is essential for the Court to 
render a salutary finding about the nature and aim of thé соттоп object. 
The findings, Af cons plcuotisly absent which Included amongst others the 
overt act on the.” part of the accused persons, а тёге assemblage oj 
persons with arms would mot be enough 10 bring the case within the 

` mischief of common object. ^ ( Para 27) 


‚ Cases referred to’ 1— - E 
w Ram Swarup v. State of Haryana, 1976 (4) SCC 85 
(2) SD Sonl v. State of Gujarat, AIR 1991 SC 1917 - 


Mr. Diltp Kr. Dutta, G: R. Thakut and D 


' Mrs. J. Chakraborty f “asee fOr the Petitioner: 
Mr Sasanka Ghosh - E Tm ifo the Respondent’ 
The jodgment of the Court was as follows £= ` А Ў 


This criminal" appeal is directed against the order of convictlos 
„апа sentence passed by the learned Trial Court in, Session Саве No. 64 
of 1991, Session Trial No. 1' of 1993 a5 the eppellants were convicted 
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for having committed the murder ,of Suoband and ‘sentenced to suffer 
rigorous imprisonment for life under Section 302/149 of the IPC and 
they wore farthor convicted and sentence under Section 148 IPC and 
323/149 of the ÍPC. All the sentences are to run concurrently. 


2. The case reveals the bunger for land which snapped off a hfe 
ofa young boy. The thirsty claim for land generated. fluter and fury ' 
over which there was a clamour of steel. The feudalism is uaabated and 
still continuing and the world 18, yet to know to how many of us will 
become the victim of such chronic land dispute. Nobody knows үза! 
will be fall on us the next day. 


3. The case demonstrates tbe weary tale of a village Сагрвга, 
P.S. Joipore, within the District Paralia, where the incident occurred 
shortly after the noon of 9.5 88, dealt a crucial blow to tbe prosecuting 
party where the aocused persons and the prosecuilng party looked 
their horns in respect of possession of CS Plot No 2092 appertaining 
to RS Plot No. 2778 ad-measuring 33 decibel of lands. It became the 
cynosure of trouble about the raising of a wall to the Noithern porticn 
of theland. The accused persona, well armed and to the utter dismay 
of the prosecuting party, suddenly attacked the prosecuting party and 
3 indiscriminately shoot arrows 

4. In course of darting arrows by Mohan Gorai, Suchand 
suffered an injury who profusely bled: as the arrow pierced into his 
chest.” Mohan,since undaunted, gave a publicity during the attack to 
put an end to the lives of the prosecuting party. The other accused 
persons namely Niroial pelted stones, for which, Kalipada tbe maker 
of the FIR sustained injury on his left' leg below the knee Their 
endeavour to save the life of Suchand did not fetch any result as he 
breathed his last on 11.5.88. Immediately, the law was ‘set into 
motion anda PS Case was started being PS Case No. 3 dated 9.5.88" 
Upon conclusion of the investigation by the police, the investigating ^ 
agoncy submitted the charge sheet against the accused. 

5. The case was put up for trial before the learned SDJM who 
upon consideration of the factual exposure of the case committed the 
case and the accused to the Court of sessions to stand trial. The 
Session Court after taking cognizance under Section 193 of the Code 
of Criminal Procedure framed charges against the accused persons 
under Sections 147/148/149/326/307/506/337 & 302 of the IPC which 
were read over and explained to them who pleaded not guilty to the 
charges so framed against them and claimed to be tried. е 

6. Тһе саве of the defénce as can be gathered from the trend of 
the cross-examination апд other materials reflected 18 of bare innocence. 
The accused had to resist the onslaught of the prosecuting party, the 
chief aim was to стрази them from the laüd in dispute: 


s - 


= 


EUM. = 
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7 The _prosecution in this case has examined as many as 13 


witnesses but none has been examined on behalf of the-defence. The 


learned Counsel; appearing for the defence, has laid much emphasis or 
atreas that the order of conviction and “sentence is devoid, of force as’ 
the learned tria] Court 1gnored. the major discrepancies deeply seated 
1n the FIR and the evidence „on record The” FIR and the evidence on 
_ecord has taid- an overwhelming confusion about the case of tbe 
prosecution. as the inconsistencies, overwhelmingly demonstrated. 
The Court, according’ to the.learned Counsel, has Беер led by probabili- 
tles divorced from proof "which is the basio structure of the criminal 
jurisprudence The injury sustained by, the accused did not earn any 
appreciation from the learned trial Court: which is suggestive of tho 
fact that the prosecution 18 guilty -of suppression of the genesis of the 
Occürrénce. The common object fielded in the order of conviction 
“and sentence liabling the accused persong. for the offence complained 
of 13 pre‘eminently divorced from fact and law. Tho order of convic- 
tion-and sentence, according to the learned Counsel, suffers from 
perversity as the perverse appreciation of the evidence is dominant 


| - 8. The trial Court after consideration of the evidence on record ` 
and the. examination of the accused- persons under Section 313 of the 


-"Code of Criminal Procedure was satisfied about the proof of commission 
7. Of the offences by the accused persons and, accordingly, passed the order 


of conviction. hereinbefore stated when this appeal for the reversal of the 
order of conviction and sentence 


$ '9. The. 'Jeafued Counsel ‘appearing for the State has argued with 
force that the evidence is complete about the proof of offence committed 
by the accused persons which has been proved to the hilt and the con- 
clusion, thus,- inescapable that -the accused persons cannot avcid the 
order of conviction and ` “sentence de 


ИТ is upon thèse premises, the question that became gcrmane 
for PUER of the Court їз about the legality or otherwise of the 
order of conviction and sentence — ^^- - > 


11. 'To begin with it is seen that there are certain admitted fasts 
which, according to us, should find their room in the judgment, the 
aim of which is to appreciate the case in its proper perspective We 
catalogue below those undisputed facts revealed from the evidence it 
stands out:—(1) the parties are related to each other, excepting Monu 
Singh who is a servant "of the accused Mohan ; (2) tBo incident related 
to CS.Plot'No | 2092 and the RS Plot Мо 2778; (3) the RS Plot 
No. 2773" bears an area of 33 de cibels ; (4) the property over which 
dispute raised was an ejinalr property ; (5) to prevent tbe breach of 
peace, a security proceeding was Initiated before the occurrence by the 


` 
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accused persons under Section 144 of the CRPG against the prosecuting 
party which was converted to a proceeding under Section 145 ; (6) there 
was a meeting of the Panchayat to settle a dispute amicably and order 
passed under Section 144 CRPC prohibited the prosecuting party from 
entering upon the “disputed land ; and (7) Suchaad was done to death at 
evident by the post- “mortem report. ` 


13. Now the central question left for decision of the Court is as 
to whether the accused could be made liable for committing the- murder 


of Suchand and injuring PW-1 кра who is the illfated f father of the ` 


deceased. " > 


13. To attest the бойоп of offence perpetrated . by the 
acoused persons, the prosecution has merely relied om thé evidence of 


PW-1 Kalipada Сога, PW-2 Gopinath Gorai, PW-3 Shyam Mahato, . 
PW.4 Charku: Gorai, PW-5 Ghastiibala Gorai, PW-6 Jitulal Mahato, . 


PW-7 Bedani Goral, PW 84Kedar Chandra Сога! and PW-9 Narayan 
Goral. ag i — 


14. The witnesses examined во far by the prosecution to the’ 
occurrence and the Commission of offemce are all uniform ia their evi- 


dence that Suchand waa struck by an arrow darted by Mohan, one of the - 


appellants from ‘the roof of his premises. ' The witnesses have given a 
full account in thelr evidence about the mode and mauncer, the incident 
oc urred айа its aftermath accusing all the accused persons guilty of the 
offence who are armed with'bows and arrows by the evidence on record 
The incident had two phases, ome, on tho ground while the other os the 


roof. There was indiscriminate , shooting of arrows that has been: 


$ recounted by tho witnesses named above while the accused persons оп 


the ground and the situation tooka serious tura when Mohan climbed 
the roof and struck the arrows that plerced into his chest. For the sake 
of brevity to rule out the obscurity, we give a brief narration of the 
occurrence, “I along with Suchand and- Narayan was repairing a dilapi- 
dated hut of mine'then &uddenly the accused persons namely Mohan 
armed with bows'and arrows, Abinash armed with the same weapon and 
Jagabandbu armed. with the same weapon, Nirmal with stone pieces in 
his hands, Santosh. with stomo pieces and Manu Singh with Tabla in his 
hands came thoro and tho first throe accused persons started shooting 
arrows from their bows | aiming us." 


15 Но has again given an account in his evidence, when he says, 
"seeing that arrows were not hiting us Mohan was mounted on the roof 
of his house just Infront of that place and therefrom be shot an arrow 
from his bow aiming at his second son Suchand thereafter, that arrow 
pierced into the loft chest. Then Nirmal throw a piece of stone towards 
me aad he hit me below the knee joint”. 


M 
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. 16. Tho “witnesses are very much aggressive in thelr evidence to 
lay "blame at the door of the accused pérsons, In particular, Moban 
Сога! ‘who -according to them is the chief architect of the whole show. 
-But itis ап’ extometic truth under the criminal jurisprudence that tbe 

' evidence of the ‘witnesses во disclosed must reflect the аспа] State of 
affairs. The witnesses have all along maintained ла {һе evidence that 
there was distance between the, accused. persons on the one hand and 
the prosecuting party on the other say “10-12 cubic ft. 1f that is 
to how did Mohan, one of tho appellants sustained injury. on the left 
side of tho forehead, the nature of wound was incised. There was ' 
bleeding from the injury that has been affirmed by PW-13 
Dr. Satyabrata Mohanta This also proves without any -shred of 
obscürity that there was maramari: between thc parties which the 
proseouting party.secretly kept concealed im their evidence to prove 

_ their innocenco. It attributes to a manocuvre to shrivo the guilt. 


. ci. 172 Tho above leads to.an irresistable conclusion that tbe 
` prosecuting party did pot render. any true and faithful account of the 
genesis of the occurrence. Though it is not required in all cases that 
the prosecuting party owes an obligetion to explain the injury yet the 
-prosecution party to make their evideace dontless must gives straight 
forward . agcount of the occurrence. The concealment of the above 
proves шо oyidence t to-be Insalubrious. 


- 


18 PW. 13 the Doctor ia а a most disinterested witness who has 
proved the Injury of Mohan- which has not been" "contradicted һу the 
prosecution ia accordance . with law. But that does not mean at any 
rate that the accused persons could be absolved from committing the 
criminal lability. The prosecuting party, if appeared in the role of 
aggressors with the object of dispossessing the accused from the 
property, tho question of private defence as.to. property and person, . 
is not wide open aad the accused porsons cannot inflict more harm 
than necessary. 


4 


19. Itis manifest from the ‘evidence that the two parties at the 
material point of time „wero at loggor heade т with each other who wero 
equally armed aad the, iajury occurred ‘to both the parties never 
attributed to the innocence of the prosecuting “party. The situation as 
reflécted by the materials on record, ія’ that Mohan went on the roof 
from where he darted the arrow. It evinces, therefore, for the materials 
revealed. that Mohan tho accused was injured earlier to the injury 

-,. suffered by Suchand, The evidence оѓ” PW-13 as regards the assault 
" on Mohan gets ample support from the medical evidence which wo 
lave discussed thread bare. 


1 
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. 20. It is also established that tbe appellants suffered Injuries In 


, course of the incident which has been suppressed by allihe eyo- 


witnesses save the medicolegal testimony. This does not militate 
against. the case of the appellants. 'It.is very difficult to ascertain 
for the dearth of evidence asto. who wás- the author of the assault 
'on Mohan but the fact romains that the accused also suffered injury. 
The àvidence of the Doctor proves ‘that Moban had sustained two 
injucies one incised wound and tenderness plus swelling. 


21. Inthe state of record, it has been amply proved that the 


‘prosecuting party appeared in the role of aggressors in the face of 


prohibitory, order passed by the Court- “That by itself does not 


‘generate any right to the accused to inflict more harm than necessary 


unless the circumstances are so grave that the prosecuting party bad 
a menacing attitude which could endanger the . life of | the accused 
persons. Now thatitstands established that both the parties suffered- 
injuries, Ínconsequence, of which Suchand died on account of arrow 
assault, who went suddenly on the roof and ‘accomplished the effence, 
for which, Mohan was the author thereof The action of Mohan for 


„tho arrow assault comes within the fold of Section 304 Part II. - 


Undoubtedly, there was à froc fight between the parties incopsequence* 


' an arrow shot by the appellant hit the deceased on the chest, who fell 


down -Тһеге was a number of eye witnesses to the occurrence who 
have attested the assault by Mohan on Sneband. 


722. The medical evidence, in the instaat case, does not conie to 
the rescue of the appellant as thore is tangible evidence on record that 
Suchand died due to homicidal violence. So fer as tbe part played by 
the appellantin the Inctdent is concerned, the evidence of the eye-- 
witnesses ls consistent with the injury inflicted by Мт ` Ава matter of 
fact, the arrow assault finds ample corrpboration by the medical 


. ' evidence. In FIR, in tbe instant сазе, exhibit- 1 does not render 
. any contrary picture to the “evidence оѓ the eye-witnesses. Wo agree 


with the findings of the learned Trial, Judge save the" quantum of 
sentence passed by the learned. Trial Judge. Thereisno material on 
record that the accused intended ^to cause the death of Suchand: But 
the'action of the present appellant could-be attributed to his knowledge 
and thereby infliction of’ such injury, he was likely to cause death of 
Suchand. [athe view, we are taking in the matter that the offence 
committed by the appellant comes squarely and fairly on Section 304 
Part-1L of the IPC. We scorn the entire episode who had little respect for 
Jaw. They did not suspend their action in the advent of prohibitory 
order passed by the Court and stood up witb arms to kill their dear and 


^ near relation and manner and conduct of the parties are 1gnoble. 
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. 23. Now a sharp question that, stares on our face 1з whether all 
the accused persons could be brought within the periphery of Sec. 149 
ofthe IPC. A legitimate ` question eventually has arisen that all the 
appellants by the act of Mohaa could have‘ their entry to Section 149 
of the [PC. Though the defence has laboriously researched ‘In their 
. argument about the partisan Character of the village witnesses in the 
evidence about the suppression of injury yet the evidence . of the Doctor, 
let the cut out of the bag who found injury on the person of Mohan. 
Therefore, there was a clash between the two warring groups which 
found its мау in tho occurrence. Ву 


: .24. - It is notorious to find from their evidence, since we are 

tompted to analyse the individual action of Mohan and other accused 
fortho impelling necessity to adjudge their culpability Їп connection 
with the offence complained of, it 1&' manifest that Mohan suddenly 
clinbed. the ‘roof and darted the arrow (emphasis supplied) which is 
unconnected with the role of other, accused. 


25. There-is no slender or microscopic | ates on record that the 
other accused persons had any ‘talk with Mohan before his climbing the 
roof to accomplish the act’ пог any one said Mohan to climb the roof. 
This sudden change .of course of action during the occurrence without 
any object behind it caanot make the other accused persons liable for 
the offences complained of If we pay highest premium, it is worth tho 
to note that there might be a formation of a common object, the prose- 
cution of which was Чо defend the possession of the land in course of 
] acuffling, assault and counter-assault, but when Mohan went to the roof 

-apd darted the arrow that plerced the chest of Suchand, cannot be 
' shared by other accused регзодв` 


‘ 


26. The above evinces, therefore, that the common.object suffered 
_saplitand for the act of Mohan the other accused persons cannot be 
charged'under Section 149 of the IPC. The action of Mohan is separate 
and "distinct, which took place during the, occurrence suddenly which 
‘cannot bo` combined with the action of the other accused persons. 
It cannot attribute to the elemeat of common object to charge the 
accused persons with the cme. - 


2. 27. It has beea settled by the legion of judicia! precedents that ` 
before. convicting the accused under Section 149, 1t is essential for the 
Court -to reader a salutory finding about tho nature and aim of the 
common object The : findings, . if conspicuously absent which included 
amongst others-the overt act on the part of the accused persons, a mere 
‘assemblage of persons with arms would not be enough to bring the case 
- within the mischief of^common ‘object If we look tó the anatomy of 
the evidence, we can easily mako, as wo arc making that there is 


` 
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complete division of thelr actions, In particular, when Moban on his 
Own went to the roof and perpetrated the act. 


28. Section 149 ‘creates à specific offence and’ deals with the 
punishment with that offence There must be {aspiration of the 
соттоп object to cherish the aot which in the instant case verges оп 
futility. It will bean academic exercise fo persue the matter'further a1 
the facts take thelt own account which upon arithmetical calculation 
cannot make others liable for the offence. Accordingly, they are 
entitled to a clean- acquittal except Moban of an offence under Sec: 
tion 304, Part II ofthe IPC , 


29 «Inthe background, does the offence come within Section 202 
or 304 of the IPC? The docused. his submitted that he was tHe target 
of assault aad the attitude of the prosecuting party жав по! at all 
honest. He asserted to hayo acted only after himself being attacked 
andinjured. The injury sustained by the accused suffered a euppte 
ssion. Only the medical evidence revealed the truth. Büt, however, 
the prosecuting party suffered a great loss which took away the life of 
Suchand by the arrow shot about which, the evidence is upimpeachable. 


. In the circumstances, the: ‘accused must be held to have inflicted injury 


on the deceased not with the intention to cause death but with the 
knowledge that the same may cause death. It is trite law that the death 
whoa caused with the aid of a single kmife blow at a vital part, ordinarily 
accused would be convicted under Sectioa 302 and not under Sec- 
tion 304, Part-II, unless it is shown that tho blow was dealt in a sudden 
impulse without any preplan./ In the instant саво, it has come to the 
surface that the death was the гови: of mutual fight and not out of 
premedicated murderous assault, comviction under Section 302 is not 
proper. We may take the aid of (1) Ram Swarup v State of Haryana, 
1476(4) SCC 85. 


30. Even though Intention to cause death is absent if the act done 
with the knowledge that itis likely to cause death, offence falls under 
Section 304, Part-II, (2) SD Sóni v. Ssate of Gujarat, AIR 1991 SC 1917: 
Thus, the offence committed by the accused verges on Section 304, 
Part-II of the IPC 


5 


31. We do not, S agree with the order of conviction anó 
sentence as wo diaplice the order of conviction and sentonco to 
Section 304, Part-II of the IPC da respect of Mohan and none others. 


32. Returning to examina the quantum of sentence, the period 
of detention undergone by the appollant after conviction is adequate. 
Therefore, we cut down the quantum of sentence one from life Iimprisoz. 
mont to the period of sentence already undergone by him. However, 


1997 (2) CLJ ] Pritt Sarkar ү. State of W. B. 377 
for the consequential loss'of a member In the family of the deceased, we 
award a fino of Rs. 5,000/- to be.pald'to the wife of the deceased, if any, 
or thélr children if they are major In'proportion and in absence of them 
, such fine be paid to the father of the victim. In default of payment, the 
appellant is to undergo further imprisonment for one year with hard 
labour. > P? "EE 
',33.. In the advent of penology, wo do' not pass any separate 
sentence under Sections 148 & 323/149 of the IPC which are to run 
coacurrently. The other appellants are acquitted of-the cbarge under 
Section 302/149 of. the IPC who are convicted under Sections 148 & 
323/149 of the IPC. Since they havo already undergone detention 
after conviction, no further sentence is to be awarded. The conviction 
for life under Section 302/149 is altered to 304, Раг П of the IPC. 


Let a copy of this judgment go down to the concerned Court which 
passed the order of conviction and sentence forthwith along with LCR. 
. Mookherjee, А.С... TEM 
Bhattacharyya, J. pode mr Е © 
р 8. К. G. | 
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communicating immediate decision. Thereafter the District Inspector 
Of School having directed the school authorlty to prepare a fresh panel 
this direction was challenged by further writ petition The Court 
granted an order of injunction restraining implementation of the said 
‚ Order of the District Іазресќог' of Schools. Thereafter Shree Rang 
Misra, J., directed the Director of School Education to consider the case 
of the petitioner and to take decision in the light of the earlier order 
of the High Court. As nothing was done pursuantto the order of 
Shree Rang Misra, J., appeal was preferred by tbe petitioner. и 
: Disposing of the appeal the-Court, - 
HELD: Arsistanit Inspector of Schools was not the proper autho-, 
rity to consider a panel. [n such view of the matter, 1! cannot be held ` 
that the authority concerned acted as per the order of Altamas Kabir, J, 
dated 28th September, 1994 or even as per the order of Shree Rang 
Misra, J., dated 23th July, 1995 агай. This shows what scant respect 
Ihe State-respondents have towards the orders passed by this Hon’:le 
Court. р ' {Рагта4). 
The disirict's school authorities without taking any decision on 
-the earller panel prepared in August 1993 and communicating the same to 
the school authorities, as was required to do as per order dated 
28th September, 1994 passed by Altamas Kabir, J, had issued the memo 
Мо, 3270 dated 21st November, 1994 without applying their minds at 
all, Itis, therefore, now too late in the day to cóntend that the District 
Inspector of Schools concerned had cancelled the earlier panel prepared . 
by the s:hool authorities regarding appointment of Head Mistress, in 
August 1993, when nothing transpires from the record that the District 
Inspector of Schools had actually taken such decision and communicated 
the same to the school authorities. Accordingly, the memo No. 3270 
dated 21st November, 1994 issued bythe respondent No. 3, therefore, 


stands quashed for the reasons as aforesaid. 3 ( Para6é) 
Mr. № I. KhanandShyamalDe © — .... for ihe Appellant 
Mr. Prasanta Kumar Banerjee suffer the Respondents 


The judgment of the Conrt was as follows 1— 

Leavo is granted in terms of prayer(a)of the petition., By 
consent of the parties, the appeal and the application are both treated 
as on day’s list and aro taken up for hearing. 

2. After hearing the learned Counsels for the petitloner and the 
State-respondenta, we dispose of the appeal and the application'in the 
following manner, *— | | 

3. Itappears, that a рацо! was prepared by the schoo] authori- 
tios ia question, regarding appointment of the Head Mistress, in the 
month of August 1993 and that was duly seat to. the District Inspector 


c 
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of Schools cóncerned for taking necesssry steps regarding approval 
ofauch panel. Since nothing was communioated to the schoo] authorl- 
tios for a long time regarding the fact of such panel, the writ petitioner, 


. who figured first in the panel, móved a writ application against such 


inaction of the State-respondents including the District Inspector of 
Schools concerned, upon which, an order was made on 28th September, 
1994 by Altamas Kabir, J., directing the District Inspector of Schools 
concerned to communicate its decision to the schoo} authorities in 


"respect of the panel prepared in the month of August 1993 within а 
_ period of fortnight from the date оё communication of tho said order. 


Subsequently, the District Inspector of Schools (SE), Calcutta by its 
Memo, No 3270 dated 21st November, 1994 asked the Secretary of the 


_ school in question to make а panel afresh of the candidates previously 


Interviewed for the post of Head Mistress of the school, treating such 
direction as final. The said memo is made -Annoxure ‘H’ to the stay 
application From tho said memo it does not appear at all that the 
direction given by Altamas Kabir, J., earlier on 28th September, 1994, 
as referred to above, was carried ‘out by the authority concerned, 


' Inasmuch as, it did not contain and/or refer to any decision of the 


authority concerned in respect of thé said panel, which the authority 
was to convey to the school authorities, as per the said order of Altamas- 
Kabir, J., Agalnst the said order, the writ petitioner moved another 
writ application before Tarun Chatterjee, J., who by his order dated 9th 

February, 1995 granted aa order of injunction restraining the respon- 
dentaincluding, the school authoritics from giving any effect to or 
further effect tothe “Memo No. 3270 dated 21st November, 1994 
issued , by the respondent “No. 3 and the purported ‘decision of the 
Managing Committee of .the school dated 10th December, 1994 tor 
taking steps for a fresh selection and for preparation of a fresh pane! of 
the candidates. Thereafter, Shree Rang Mitra, J., on 25th July, 1995, 

however directed the Director of School Education to consider the case 
of the petitioner and to, take decision in this regard in the light of the 
order passed by ‘Altamas Kabir, J., dated 28th September, 1994 within a 


\_ period of three weeks from the date of commonication. Nothing bas 


been donc by the said respondent pursuant to the order of Shree Rang 
Misra, Fy and "hence the present appeal. 


. 4. The records bave Бееп ridus before us today From the 
records it appears, that only certain notes had been given by ont 
Shri А. Mullick parported to be an Assistant Inspector of Schools to the 
wffect' that the earlier panel was defective for certain reasons as шев 
tioned therein. It appears that the said note only remained in the note 


, sheetand never saw. the light of the day, nor was it communicated to 


the school authorities at.any point of time. Moreover, tho Assistant 
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Inspector of Schools was not the proper authority to con:lder a panel. 
Ia such view of the matter, it cannot ba held that the authority con- 
cerned had acted as per the order of Altamas Kabir. J , dated 28th 
September, 1994 or even as per the order of Shree Rang Misra, J’, dated 
25th July, 1995 at all This shows what scant respect the State-respon- 
dents have towards the order: passed by this Hon'ble Court. 


5. It is submitted by the learned Counsel for the State-respon- 
dents on instructions from the present District Inspector ofiSchools 
- (SB), Calcutta who is present in Court that the décision of the school 
authorities regarding the panel prepared in August 1993 was ішу com- 
.municated to the school authorities, but nothing appears from the 
records of the case which are brought before. this Court tbat such 
decision wás ever communicated to the school authorities or that апу 
such decision was taken by the District Inspector of Schools concerned 
cancelling and/or rejecting the earlier panel prepared in. August 1993, 
.The Memo dated 21st November, 1994 issued by the respondent No. 3 
as referred to above, also, does not contain any such decision nor there 
із any whisper, regarding any decision taken by the Districts school 
authorities on the earlier panel. Е 


6. In such view of the matter, we are of the view, that the 
.District's school authorities without taking any decision on the earlier 
panel prepared in August.1993 and communicating the same to the 
school authorities, as was required to do as per the order dated · 
28th September, 1994 passed by the Altamas Kabir, J , had issued the 
Memo No. 3270 dated 21st November, 1994 without applying their 
minds аг а), [t is, therefore, now too latein the day to contend that 
the District Inspector of Schools concerned had cancelled the earlier 
.Panelpropared by the school authoritiés regarding appointment of the 
Head Mistress in August 1993, when nothing transpires from tbe record 
that the District Inspector of Schools had actually taken such decislon - 
Bod communicated the same to the school authorities. Accordingly, 
the Memo. No. 3270 dated 21st November, 1994 issued by the respon- 
dent No. 3, thoreforo, stands quashed for the reasons as aforesaid. 


‘7. The District Inspector of Schools concerned namely the 
respondent No. 3, 1з, therefore, directed to give his approval of the panel 
prepared by the school authorities in the month of August 1993 regar- 
ding tho appointment of the Hoad Mistress in the school, which was sent 
to him by the school - authorities Immediately after tho appointment was 
so prepared, which fact was not disputed without any delay and commu- 
nicate such approval: to the «ohool authorities Positively within a 
fortaight from the date of communication of this order to the теьрол- 
dent No. 3. The time limi so fixed above, із peremptory and manda- 
tory. The District Inspector of Schools concerned would also its tuch 
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approval report to -tho Director of School Варсанов, Government of 


West Bengal immediately after the approval is given by the District : 
Inapector of Schools concerned in the matter. Е 


` 8. This order is made in presence of the District {БҮК of 
Schools (SE), Calcutta who ів- present in Court and who ls the respon- 
dent No: 3 and who was instructed Mr. Prasanta Kumar Banerjee, 


‚ learned "Advocate to make submissions on his behalf as referred to 
above. 


All parties will act on а xerox signed copy of this dictated order on 
usual tndertaking., К 3 
- Mié: С 7 ERE. 
Sengupta, J. . І 
S.K. а. 


[ CIVIL REVISIONAL JURISDICTION 1 


Before Mr. Justice Debi Prasad Sarkar (1I) 
i Е Decision , July: 4, 1996 
‚ Вуейз Nazira Khatoon & Ors. , Е Petitioners 
| Versus ^ | = 
5 Syed Zahiraddin Ahmed be. AS Opposite Party* 


. Code of Civil Procedure Order 39 Rules 1 & 2—Ad interim order of 
{ajauctioa—Widow—Matwalll appointed by Wakf Commissioner— Posse- 
ssion of the property—Plaintiff residing elsewbere— Order of injunction 
against Mutwalli—Not justified. 

Wakt Property—Widow—Appointed Mutwalli by Wakf Commi- 
. sslouer—Holding Urs festival and other religious featival—May appoint . 
deputies for performance of such functions. - č 


A Wakf Estato was created by ono Abdur Rahim and Shah Sufi 
‘Syed Ohaldullah Shah Bagdadi-was apposnted as the first Mutwalli and 
direction wa, given by ‘the Wakif that the sons and grandsons etc. of 
the ficat Matealli whoever will be pious aad otherwise eligible would 
bacome Mutwalli. Oa the death of the third Mutwalil Badruddin who 
was tho grandson. of the firat Mut salli,, his widow‘ was appointed ар ` 


` *C.O. No. 2109 of 1995 ke 


^ 
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Mutwalli by the Wakf. Commissioner. -The plaintiff filed а sult praying 
for declaration that he. being the ‘only male descendants was entitled to- 
hold Urs festival^aud other religious functions at 5A aod 5B, Christo- - 
phor Road. In tbat suit a prayer for tomporary injonction was prayed 
~ for but the Trial Court rejected the prayer for temporary injunction. 
Against tbe said order Misc. appeal was preferred by the plaintiffs before 
the Judge, Smal! Causes Court, Sealdah who however passed an order 
of temporary injunction setting aside the order of the münsif Accor- 
diagly the defeadant-petitioner preferred Revisionat Application before 
the High Court 


Setting. aside the order of ad isterim injunction and allowing tho 


, Revisional application tho Court, 


HELD: The fact remains that she was appointed as Mutwalli by 
tha Wakf Commissioner. Апа that she ts also in possession of the 
properties at 5А and 5B, Christopher Road. Some other male descen- 
dants, as I find from the geneologlcal table filed by the learned Advocate 
for the plainiiff-opposite party also reside at Christopher Road. Bui 
the plalntiff-opposite party resides at 8A, Bright Road "which із ata 
distance from the place where the Mazar of the Pir Sahib is situated and 
where the Urs festival takes place every year. There ts nothing on 
"record to show that the platnsiff-opposite party ever performed the duty 
of Sajjad Nasin. That apart the Ura festival Is nothing but remembering 
the daad soul of Pir Sahib and'to рау homage and respect to Him on his 
Death Anniversary Itis admitted by the plaintiff opposite party In his 
affidavit that it tsa family affair. That apart'under the Islamic Law a 
-female Mutwalll can also appoint deputies io perform the religious 
functions connected with the Wakf Estate. ( Para 6 ) 

After taking into consideration the "respective submissions oj the 
learned Advocates representing both the parties in the revisional matter ` 
and co1sidering the present facts and circumstances of this case I do not 


find adequate ground or reason to support the impugned order 
( Рата 7 ) ` 


Mr. Sadananda Ganguly, Sahtbullah Munsht and- { 
Mrs Nilofer Siddique Аат aun or the Petitioners 


dur. Bhaskar Bhattacharya and Amiyo Roose ..:.. ‘for the Opposite Party 


' The judgment of the Court was as follows :— 

This is a Revisional Application ‘filed under Section 115 of the - 
Civil Procedure Code directed against the ordor dated 28.11.94 passed 
by the learned Judge, Small Causes-Court, Scaldah In Misc. Appeal 
No. 103/1993 arising out of Title Suit No 423/93. 

2. Tho matter relates to Wakf Property at 5A & 5B, Ей бр | 
Road. Тһе Wakf Estate was created by one Abdur Rahim арӣ Shah 
Sufi Syed Ohaldullah Shah Bagdadi was appointed as the first Mutwall 


D 


1 
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and direction was given by the Wakif that the sons and grandsons 
eto. of the first Matwallt whoever will be ........ ....and otherwise eligible 
would become Mutwalll. The present petitioner is tho widow of the 3rd 
Миа namely Badruddia who was the grandson of the first Mutwalli. 


On the death of Badruddin his widow ‘wag appointed as Mutwalli by 


- the Маке Commissioner: The clam; of the Plaintiff O.P., who is the 


son of the 2ad grandsom of the' first Mutwalli, was rejected. ‘Ura 
festival’ is hold every year at 5А & 5B, Christopher Road at the tomb 
ofthe first Mutwalll. [n 1993/6 after the demise of Badruddin the 
Plaint:ff-O.P filed a Title Sut with the prayer for declaration that he 
being the only male descendant was entitled to hold ‘Ure festival’ and 
other religious functions at 5A & 5B, Christopher Road relating to 


"the death anniversary of the first Mutwalll and also for negative 


declaration that the present petitioner being a female was not entitled to 
perform, lead and call the devotees to the Urs festival and to perform 
auy other religious functions. He, prayed for ad-interim injunction 
which was rejected by the learned Munsif, 


‚ 3. On belng aggrieved he preferred а Misc. Appeal before the 
learned Judge, Small Causes Court, Sealdah and the S.C C. Judge set 
aside {һе order of learned Munsif and. passed an ad-interim order 


‚ on 28.11 94, That order has been challenged in the present revisional 


application before this Hon'ble Court In the last ycar as I find from 
the record, Mr. Justice Tarun Chatterjee appointed two Special 
Officers for conducting the Urs festival. But the royisional application 
ia still pending. ~ 2 


4. The Urs festival of this year is going to be held from 9th July 
fortwo days. So, the parties have prayed for early disposal ofthe 
matter. The learned Advocate appearing for the petitioner submits 
that in this year two Special Officers may: also be appointed. for 
conducting the Urs festival and the revisional application may be ` 
disposed of ‘later on with direction to the Trial Court for disposal 
of the injunction matter and tho suit expeditiously. The learned 
Advocate appearing for the Plaintiff-O.P. submits that the revisional 
application should be heard and disposed of immediately. Meanshile, 
the 2nd Можа executed a Will and appoimted his sister’s husband 
namely Syed Akbar Ali as the executor of:that Will. That executor filed 
an application before Hon'ble Mr. Justice Taran Chatterjee for his 
addition as a party to the revisional matter and that prayer was allowed. 
Thelearned Advooate appearing for the executor of the Will has 
submitted that the properties at SA & 5B, Christopher Road are secular 
properties aad in short, as I could understand from his submission, ће 
has opposed the claim of the Plaintiff Opposite Party. 


S 
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&. According to the learned Advocate for the Plaintiff- Opposite 
Party the petitioner being a female ts not entitled to perform the . 
religious functions connected with the” Urs festival and as such he 

` belng the’ only surviving malo- descendant of the. first Mutwalli, 
according to the desire of the Wakif, he should be declared as ‘Sajjada 
Nasin’, It also apoears from the submission of the learned Advocate 
forthe executor of the Will that a partition sult is pending amongst 
the surviving heirs of the 2ad Mutwalli-Sultan Syed Glyasudóin 
Alíimed Whatever be tho case, al! these questions relate to the merit 
of.the-suit and in my opinion, in the revieronal ‘matter those issues 
should dot be decided for avoldiag the pre-judging the issues and all 
those issues shouid be kept open for decision by.the appropriate. 
Court р Е 


6. The revisiona! application is confined to the interim injunction 
order passed Бу (ће learned Appellate Court in the Miscellaneous 
Appeal. It is submitted: by the learned Advocate _for the plaintiff-. 

_ opposite party that the petitioner being a female cannot be appointed 
as Mutwalli under the Islamic Law. ,Atthis stage І am reluctant to 
enterinto such question whether the appointment of the petitioner as 

А Mutwalliis valid under the Islamic Law ог not. But the fact remains 
that she was appointed as Mutwalll by the Wakf Commissioner. And 

"what m is also in possession of the properties at SA & 5B, Christopher 
Road Some other male descendants, as I find from the geneological 

. table filed by the learned Advocate for the platntiff-opposite party also 
reside at Christopher Road But the plaintiff oppoaite party resides at 
8A, Bright Road which is ata distance from tho place where the ‘Mazar’ 

‚ of the Pir Sahib is situated and whore the Urs festival takes place 
‘every year. There is nothing on record to show that the plaintiff- _ 
opposite party ever performed the duty of ‘Sajjad Nasin'. That apart 

. the Urs festival is nothing but remembering the dead soul of Pir Sahib 
and to pay homage and reapect to Him on bis Death Anniversary. Itis 
admitted by the plaintiff- opposite party-in his affidavit that it is a family 
affair That apart, under the Islamic Law a female Mutwalli can also 
appoint deputies to perform the religious functions connected with the 
Wak Estate. i . i A 


Е 7. On the other band, the impugned order passed by the learned 
Judge, Small Causes Court is not supported by reasoning. The learned 
Judge has not mentioned any ground on which he was pleased to set ` 
aside the order of the Trial Court. In the impugned order the learned ' 
Judge, Small Causes Court has mentioned the submission made by the 
learned Advocate for the appellant and also has held that the petitioner- 
respondent being a female ів not entitled to perform religious functions 
under the Islamio Law. The learned Judge has mentioned the argument 


- 
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ta 


„Placed by the learned. Advocate for the appellant extensively d in a one 
sided way without making the least reference to the arguments advanced 
by the? ' Advocate for, the petitioner: -respondent, The learned Judge 
found the balance of convenience and inconvenience tn favour of the 
plaintiff-appellant i e. the opposite. party but I do not find аву reason 
ia tho impugned order as to the, basis, of the, findings rogarding the 
balance of; convenience sud inconvenience. The learned Judge has 
ore- judged the lesues pending · before: the Trlal Court and has come to 
hia concluajon in his own way without citing amy authority for deciding, 
the Misc. Appeal in favour of the plaintiff: appellant he, opposite party: 
In the present revisional application In: thort, after taking iato cómi- 
deration the. respective. submissions of the learned Advocates reptesen- 
tlag both partiés in thls rovisional miatter and consldéring the decisions 
placed by them and alio considering thé préiont facts and olroumstances 
of this case ^1 do mof find adequate grouad ог reason. to support the : 
-impugned order. : \ 


8. ЕЕ the impugaed order dated 28.11.94 passed by 
learned Judge, Small, Causes. Court In, the Miscellaneous Appeal is 
- hereby set aside. Tho leataed: Trial ‘Court i$ direoted te dispose of the 
temporary injunction matter within a month {тош the date of communi- 
cation, of this order and to dispose of the Title Suit pending in his Court 
within six months thereafter. . 


The revísional application ls а disposed of; The ТЕ 
Advocates are'at liberty to communicate the gist of this order. 


3 


Later/8.7 96— Let a КУЯ copy Of the'glit. of this order be kiven 
to the learned Advocates appearing for tho both. sidos duly, counter: 
tigued: by ap Assistant Registrar of this, Court, 


з к.а. 
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^ — (СОГУП APPELLATE JURISDICTION ] 


* Before Mr. Justice Bhagabati Prosad Banerjee and 
: Mr. Justice Vidya Nand 


Decision : February 5, 1997 


Smt. Bharati Roy dM Petitloner 
б Versus 


Sri Shyamal Mukhopadhyay & Ors.” ЭЕ Reapondenis* 


* Roles for Management of Schools—Rule 28 Clauses (1) and (if) of 
Section (1) and Clause (i) of sub-rule 4—Recruitment of teachers—Quali ~ 
fications recorded in the Employment Exchange Register —Qualifications 
acquired before interview —Not recorded in the Employment Exchange 
Register—Should be taken Into consideration. 


A panel was prepared for recrultment of teachers on the basis of 
quali&oationa recorded in“ the Employment Exchange Register: The 
petitioner aoquired B. Ed. qualification before the: iaterview but this 
qualification was not taken into .consideration as the eame was not ` 


2 


'rezorded In the Employment Exchange Register. The -petitioner 


having challenged the said panel by writ petition the Trial Judge 
quashed the said panel and directed that there should be fresh interview 
of all the candidates including the writ petitioner and also the candidates 
whose names appear/in the said panoi. Appeal was preferred before 
the Division Bencb against the aforesaid order. P sx 

‘Dismissing the appeal the Court, 

HELD: The procedure for recrultment which ts commonly known 
as Recruitment Rules is not a Rule but a mere direciton issued in exercise 
of power conferred by the Director of School-Educatlon-by Clause (1) and . 
- Clause (li) of sub-sectton (1) and Clause (1) of sub rule 4 oj Rule 26 of 
the Rules. : ( Para 3) 


Supreme Court has said in no uncertain terms that |J a candidate 


' Ваз obtained any additlonal qualification before the interview and even 


after the applications are made and in ihe interview the same qualifica 
tions are produced tn that event the same should also be considered and 
the reasons given by the Supreme Court із very clear that tt was in the 
public interest that better candidátes who were fuliy qualified on the dates 
of selection should not be rejected. ( Para4) 


.. I ta the law of the land thas tf the qualification of a particular 
candidate 1з not recorded in the Employment Exchange Register bus 
subsequently acquired before the interview and he produced the same as 


ёр. M. A. Т. No. 3300 of 1996 & C. O. T. No 4178 of 1996 
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the. Inici by. virtue of ‘the law of the land the school authorities are 

bound to take into consideration the: чате and award marks accordingly 
on the. basis of the. added qualification, . . ( Рага 5) 

` Caso referred to :—" ws 


(1) Ashok. Kumar Sharma & Авг. ›. Chander Shekhar & Anr., 
„ _ 1993 Supp (2) SCC 611 


{ Mr. Kashi Kanta Moltra and Farle Rat so for the Petitioner 


s "Mr. S. C. Bose and Biswajit De’. Qo aene for the Respondent Мо, 1 
Mr. Bhudeb Bhattacharjee А ‚ өйы for the State 


S 


The judgment of the Court was as follows :— . - 
By consent of „parties appearing ‘the appeal and-the application are 


‚ taken up together for hearing. by treating: the appeal as on day'sHst 
and are disposed of by the following ` order :—. 


`. By-the order dated 24th September, 1996 the learned tria] Judge 
7 after considering tho facts and circumstances of the case and in view 
of the principles laid down by the Supreme Court. in the case of 
(1) Ashok Kumar Sharma & Anr. v. Chander Shekhar & Anr. reported 
in 1993 *Supp (2) SCC 611 directing. that there should be fresh 
interview of all the candidates including the writ petitioner Sbyamal , 
Mukhopadhyay atid also the candidates whose names appear inthe 
said panel, the panel- that waa prepared was quashed by the learned _ 
‘trial Judge on the ground that the additional qualification of B. Ed. 
acquired by Shyamal Makhopa¢hyay in the year 1990 was not 
`- recorded in tho Employment. Exchange Register but be produced tho 
“samo before the Interview Board but the Aime was not taken into 
consideration.’ In view -of the provisions of Recruitment Rules 
regarding allotment of marks: Clause б` of the: "aforcsaid Rules 
‚ provides that no credit shall be: given to the qualification other than 
thé qualification mentioned.by.the-D I S (SB) In the Prior permission 

- apd mentioned bythe Employmént Exchange. 


`2 . Mr. Kashi Kanta Moitra, learned Counsel appearing ' on 
behalf of the appellaut/peutioner submitted that: this Recruitment 
Rule must.-be followed and unless the qualification as mentioned in 
the Employment Exchange those added marks could not be taken into 
consideration aad submitted that. this Court cannot override the 
provision of the. „statutory rules framed by the ‘authorities concerned. 


3. The procedure! for recrüitment- ‘which is commonly known as 
Recruitment Rules is not a Rule but а mere direction issued in exercise 
of power conferred by: the Director of School Education: by Clause 
- (D and Clause (il) of sub-section (1) and Clause (1) of sub-rule 4 of 


f 
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Rule 28 of the Rules for management under which the Rule making 
authority had conferred power upon the School Committee subject to. 
the approval ofthe Board. Sab.rule 4 of the sald Rule, provides that 
fa an unalded Institution the Board shall have the power to appoint in 
accordance with the direction вів by the Director of School Educa: 
tion. Butthis Rule does not confer any power upon the Director of 
School Bducation to frame any Rule. But Instead of issuing а separate 
directions a comprehensive direction has been issucd 1a the form of 
Office Memorandum: which was required to be followed” by the scliqo] 
authoritios. р - a 


. .4. Accordingly this direction is in the nature of administrative 
direction which is binding upon the school and mot binding upon the 
Court as statutory Rule have only the force of law. If there is any Rule 
tie High CourtcaaBot ignore such a Rule. It is a direction and in 
this connection the Supreme Court had made’ a pronouncement {п the 
case of Ashok Kumar Sharma & Anr v. Chander Shekhar & Anr. 
reported in 1993 Ѕпрр (2) SCC 61] wherelg the Supremo Court has 
ssid in no ynçortaia terms that if a candidate has obtained any 
alditional qualification before the interview and even after tho applica- 
tions are made acquired such diploma or dagroe before the Interyjew 
and in the interview the same qualificgtiags аге produced in that event i 
the same should also be considered and the reasons given by the Supreme 
Court is very olear that it was іа tbe publio interest that better can- · 
didates who wore fully qualified on the dates of selection should not be 


, rejected. It if [а the Interest of the institution which ls paramount and 


got in the interest of the parties -iater ge. While interpreting the 
direction and/or the Rules the paramqunt conalderation is the interest 
of the institution and the students at large The Court cannot resort 
any procedure beyond the statute which stand against gives of the benefit 
Зо the duly qualified teachers on some technical plea or other. Such 
techaical view adopted by the High Court was set aside by the Supreme 


,Gourt as incorrect. Те law laid down by the, Supreme Court by 


virtue of the provisions of Article 141 of tho Constitution is a law of 
the land. 


8, Accordingly it ів a Jaw of the land'that if the qualification of 
a particular candidate is not recorded in the Bmployment Exohange 
Register but subsequontly acquired before the interview and the 
produced the same at the interviow by virtue of the law of the land the 
school authorities are bound to take into consideration the same and 
award marks accordingly on the basis of the added qualification. : 


` 6. Accordingly we do not find any reason to interfere with thé 
order passed by tlie learned trial Judge but we make it clear that the 


, 
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authorities while TET tho matter afresh within a period of two 
months from date in terms of the order of the learned trial Judge the 
principles laid божо mentloñed above must have Into consideration of 
the added qualifications not oaly by the writ petitioner Shyamal 
Mukhopadhyay btt klao to the other candidates who bave acquired any 
added qualification of degree or diploma, If any, the same should be: 
taken lato coasideration and oa that básir marks should be awarded 
within a period of one month: thereafter and the pane! should be 
prenared accordingly but the diploma, degreo and/or certificates in 
&9gppart of sysh added jualifications -must bo as a matter. of fact ba 
produced before the Selection Committee. 

^7. Accordingly the appeal is dismissed with this observation. 

8. No order as to costs. 

.9. Itis also made olear that it is veli 451000 principle that at 
the time of interview the Recruitment Rules invogue at the time of 
selection should be adhered to. Ia the instant case excepting the 
differencé between tho new Rule and the old Rule that the added qalt- 
fication could not be taken into consideration unlesg recorded in the 
Employment `Бхоһаадо, Register but ia view of the decision of the 
Supreme Gourt that part of the direction cannot be allowed to be 
override in view of the law leid dowh by ihe Supreme Court mentioned 
above. | 

In view of tho dismissal of the appeal the отом appeal filed 
by the respondent Is allowed. 

No order as to соз. ` А 

Banerjee, J. : 

Nand, J. V a 

S. K. G. n. an 


i CONSTITUTIONAL WRIT JURISDICTION } 

Before Mr. Justice Shyamal, Kumar Sen 

Decision : November 28, 1996 

Rabindra Nath Ghosh Ии Petitionor 

r g Versus . 

The State of West Bengal & Ors. ...Respondents* 

« Service, Matter — Appointment as school teicher Daly qualified— 

Rendering log seryice—Service acceptéd by authority—Nothing on 
record sigainst hini—Eatitled to regularisation of service. А 


«с. о No. 1485(W) of 1994 


г 
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The petitioner has been working as an Assistant Teacher ín the 
post of Bio-Science in Kanlla Ramkrishna Vidyapith, Murshidabad 
since 18.9.91 and before recognition of the school. Tbouggh be isa 
duly qualifled teacher having B. So. (Bio S:ience) degree ‘and serving 


-in the school fora long time, his service was not rcgularised. _ Accor- 


dingly, he filed the writ patitlon for regularisation of bis service. ` 
Allowing the writ petition the Court, g 
HELD: Since the petitioner has been rendering continuous service 


"without break having requtred qualificatlon, against a regular vacancy 


aad ihe concerned authorities have accepted Als service, there 1з no 
reason not to regulartse the service of the petitioner. ( Рага 2} 

In ту view, tn the instant writ application, it із a fit case for such 
recommendation of regularisation of service of the petitioner since he has 
baen rendering service to the school authority against a regular vacancy 
and same has been accepted by the concerned authorities and there їз 
nothing against him on record ` { Para 2 ) 


Case referred to : i, 
(1) Gouri Bose v. Siate of West Bengal & Ors , (Unreported) 


Mr. D. N. Lahiry and Arun Kumar Matty o oss Jor the Petitioner 
“Mr, A.H. М. Abdul Halim BUS "шы for the Respondents 


The judgment of the Court was as follows :— 

The petitioner has been working as an Assistant Teacher in the 
post of Bio-Sclence in Kanlla Ramkrishna Vidyapith, Murshidabad 
since 18 9.91 and before recognition of the School. The petitioner is 
a duly qualified teacher having degree in B Sc. (Blo- -Sclence). [tis 
stated that the Assistant Inspector of the School (S E ), Murshidabad 
was aoJointed as Administrator in 1995. The said Administrator is 
present in Court. He does not dispute that the petitioner ts duly 
qualified for such appointment iu the School. Th: petitioner accor- 
dingly claims that although he is working against a regular vacancy for 
“long years, he is not getting any salary. There ts nothing against him 


- on record The ‘erstwhile Managing Committee as also the prosést 


Administrator has always accepted his service and the petitioner is 
rendering such service to the school without any break. Accordingly, 
he praysthat he should not suffer any more and his service should be 
regularised. ~ 

2. Since ‘the petitioner" has been rendering РТО sérvice 
without break having required qualification, agalnat a regular vacancy 
and the concerned authorities have accepted hls service, there is no 
reason not to regularise the service of the petitioner. In this connec- 
tion reforence. may be made to the unreported decision and judgment 
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in the case (1) Gouri Bose v. State of West Bengal and Others in С. O. 
No. 13537(W)/91 wherein after considering several Supreme Court and 
also Division Bench judgments, I allowed regularisation of service of 
the petitioner іп the sald case wherein the petitioner has been rendoring 
continuous service for long years without any break. Ір my view, in 
the instant writ application, it is а fit case for such’ recommendation of 
- regularisation of. service of tho petitioner since he has been rendering 
service to the school continuously against a regular vacancy and same 
has been accepted by the concerned authorities and there is nothing 
against him on record. 
3. In that viow of the matter, the submission of the learned 
. Advocate for the respondents that the petitioner should appear in the 
Interview along with other eligible candidates, cannot be accepted 
4.. Considering -the facts and circumstances of the case. it 18 
directed that the concerned authority District Inspector of Schools (S E.), 
Murshidabad will accord approval to the appointment of the petitioner 
` and regularise his appointment from the date since when be has been 
` working against the permanent vacancy. . Such regularisation of service 
of the petitioner and all other steps for such purpose should be com- 
pleted by the concerned authorities by 31.1. 1997 and the arrear salary ' 
due to the petitioner including current salary should be paid by 
28.2.1997. 
5. With the directions as above, the writ application is disposed 
of. There will be no order as to costs. 
Learned Advocate for the, partles are given liberty to take gist of 
this order for communication and the concerned authorities will act 
. upon such communication. 
S. K. G. ———— 
[ CIVIL REVISIONAL JURISDICTION 1 - 
Before Mr Justice Sudhendu Nath Mallick 
Decision : March 26, 1997 


Sri Dushasan Kayal a -..... Petitioner 
Versus 

Sm Sandhyarani Das tev Opposite Party? 
+ West Bengal Land Reforms Act, 1955—Sections 8, 13 & 14—Рге- 
emptios —Oa the grouad of owning adjoining land— Land in dispute not 
partitioned -Parties possessing separately by mutual arrangement—No 
partition ia absence of registered deed—Holding remaining joint— pre- 
emption oa the ground of vicinage—Not available to co-sharer. 


*Chil Order No 2028 of 1993 
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Ths petitioner purchased tho disputed property: by в registered, 
deed dated [T.3.81 from ове Birendra Nata Das who із admittedly the 
husband. of the pre-omptor-opposite party. The sald opposite party: . 
pre-emptor filed a misc. osso under Seotlon 8 of the Land Reforme Act 
elalmiug pro- emption of the disputed property on the ground of. being 
adjoining land owner. The Frial Court allowed the claim for pro- 
emption ani the First Appellate Court confirmed tho said decision. 
Accordingly the potitioner preferred Revisional application before the 
High Court conteadiag that there being no partition, of land In dispute 
the opposite party-pre-emptor caunot claim partition as adjoining 
land Owner. ^ 


: Tho Court allowing the Revisional НЕТТИ 


HELD; Both the Courta below, th my opinion, erred in law-in not 
holding that there cannot ba any admission against the specific provision 
4flaW. Under Sectlon'13 of the West Bengal Land Reforms Aci part 
tlon can be effecied only bya registered deed or by a decree or an order 
ofa Court, Furthermore, admission 14. nòt conclusive evidence.and дап 
bé explained away. Both the Courts below did not take into consideri» 
tlon the svidence of the petttloner-pre-emptee on ‘ath denying any parit- 
tlón Amloable partition by way of mutual arrangement of possession 
cannol be treated as a partition wader Secilon 14 of the West Bengal 
Band Reforms Aci. ( Pata 5) 

The partles to the present preceeding may bé possessing 3 pecifid 
outs of ths uidirided plot according to thelr raspeotive purchases, but 
in the absence of partition in terms of Section 14 of the Act, they must 
be treated as co-sharers in respect of the said plot and their possession 
must be treated аз possession. for each other till partition ts effected 
according to law. ТЇП that із done the holding will be а Joint holding 
there cannot be any right of pre-emption to be exercised by a co sharer 
thereof under Section 8 of the West Bengal ‘Land Reforms Act on the 
ground of ricinage. ( Para 5) 


Cases referred to:— — - 
(0) Kedarnath Panchadhoyee & Ors. у Nagendra Nath Mahapatra 
& Ors, 1980 (1) Cal LJ 395 


(2) Khagendra N. Panda v. Gaya Prasad Sahu, 1987 (1) CHN. 88 


(3) Rekha Rami Malty & Ors.v. Jagatpati Sashmal, 
1995 WBLR (Cal) 263 


(4) Nahar-Singh у. Harnak Singh & Ors., 1990 (6) SCC 699 
Mr.P. B. Sthod and Sudhakar Biswas Дог the Petitioner 


Mr, Bhaskar Bhattacharjee and | NES 
Soumen Dutta. sess for the Opposite Party 
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The judgment of the Court. was as follows — 
The instant revisional application under Section 115 of the: Code 


“of Civil Procedüre lias been preferred by the pre- emptee-petitioner 
, against tho Judgment and order dated 26 5 93 passed ‘by the learned 


Additional District Judge, Sth Court, Midnapore in Misc. 
Appeal No. 124 of 1991 affirming the order dated 25 59I passed by 
the learned Munsif, First Court, Contal granting pre-emptiomin favour 
of the pre-emptor-opposite party in J Misc. Case No, 1 of 1988 under 
Section 8 of the West Bengal Land Reforms Act on ground of vicinage. 
Both the Courts below have come' to-a „anding that the opposito 
party-pro-omptor ів the adjoiniog land owner in rospect of the disputed 


"property purchased by the pre-emptee-potltioner by register deed 


` dated 11381 from one Birendra Nath Das who is. admittedly the 


husband of the pre: enptor- opposite party. 


1. It has been contended by Shri Sahoo the learned Advocate for 
tho present petitioner that both the Courts below have erred in law in 


. holdiug that the opposite party pre-emptor ів an adjolning land owner 


of the disputed holding in plot- №. 222 where she isa co-sharer, 
there being no partition by metes and bounds in Tespect of the disputed 
plot No.-222 among the co-sharers.” It has also been further contended 
by Mr. Sahoo that under Section 14 of the Weat Bengal Land Reforms 
Aot, hereinafter referred , to as the "Act partition of a holding among 
бо sharer owner ralyats shall be made either by registered instrument 
ога decree or order of a Court. Mr Sahoo's further contention is 
that tbe Appeal Court should not- have: piesumed that there was a, 
partition in respeot of the disputed‘plot No 222 among the co-sharere 
long Баѓоге (ће Revisional Settlement portion and ‘before the aforesaid 


, Section 14 camo loto foroe w. e.f 76.65 on the batis of an' alleged 
"admission in. para 14 of the written objection ofthe present petitioner 


in the aforesaid. Misc caso where it has been stated that the recorded 
owners of the disputed plot had separate possession in respect of their 
shares in the same-by way of amicable partition by metes and bounds. 
According.to Shri Sahoo, if there was no Partition in terms of Seo 14 . 
of the Act among the co-sharers in respect of the disputed plot there 


- would be no basis of tbe fiadings of ‘the Courts below that the pre- 


omptee-opposite party is a rayat possessing land adjoining the land in 
diaputs to respect of which pre-emption has been sought for. Мг Sahoo's 
further contention is that oven. if the. statement made in Paragraph 14 
of the written objection by bis cltent is taken оп the face value it cannot 
be treated аз ап affective admission: because there cannot be any 


oF admission against the provisions of law. Another contontion of 


Mr. Sahoo is thát the description of the disputed property in respect 
of which pre-omptlon has beon sought for їз. absolutely vague and 


n - 
D c 


^ 
X 


394 . Dushasan Kayal v. Sandhyarant Das [1997 (2) CLJ 


unidentifiable and as such pre-emption should not have been allowed. 
It is to bs seen in the present revisional application whether the impug- . 
ned judgment suffers from any illegality or material irregularity ‘so 83 
to occasion a failure of. Justice or case irceparable Injury: to the 
present petitioner. | 7 


3. [first take up Mr. Sahoo’s first contention that no pre- 
emptlon can be allowed on'ground of vicinage in respect of an undi. 
vided share in a plot of. land where both the claimants and the . opposite 
party and others are oo- -sharers. In, other words, Mr Sahoo ‘submits 
that in a plot of laad where co sharers possess specific portions by way 
of amicable arrangement without a partition being effected among them 
аз required under Sectlon 14 of the Act, nono of them can bo . treated 
as a ralyat possessing adjoining land in case a:part.of-the said plot 16 
-transferred to a third perty by any such,co-sharer. In support of his 
contention Me. Sahoo has feferred to a decision of our High Court 
reported in (1) 1980/1) CLI 395, Kedarnath Panchodhoyee & Ors. v. 
Nagendra Nath ‘Mahapatra & Ors., It has been held thero as follows :— 


esses the materials on record show that the recorded 
3 holding... эй was being: held jointly by the pre-omptees, the pre 
emptora and others and that there wasno partition Accordingly 
it cannot Бе said that any specific portion of that holdmg iain 
possession of the pre-emptors, pre-emptees or orders, In such- 
^ circumstances it cannot Бе held that the pre-emptors are holding 
land adjoining the Jana transferred." 2 


4. Mr.Sahoo has referred to another decislon of thia High 
Court reported In (2) 1987 (1) CHN 88, Khagendra М. Panda v. Gaya 
Prasad.Sahu whore: the above principle was followed. Mr Sahoo has 
also referred to another recent decision of this High Court reported 
in (3)1995 WBLR (Cal) 263, Rekha Rant Maity & Ors.v. Jagatpatl 
Sashmal where the above principles laid dowa in Kedarnath’s case 
(supra) have been followed. Б 3 


5. Againit the above АТТ of Mr. Sahoo, Mr Bhattacharjee 
the learned Advocate appearing for the opposite party has submitted that 
on the pola) of partition of the disputed plot among its co-sharers both 
the Courts below havo. some to a concurrent finding that there has 
been а partition in respect of the same relying on the admission made in 
Paragraph 14 of the written objection and upon the evidence adduced 

“by the parties. But it may be noted that there is no evidence on record 

„to show that any partition of the disputed plot was effected In terms of 
the provisions of Section 14 of the West Bengal Land Reforms Act. The 
opposite party-pre- emptor in his evidence has sald nothing of the parti- * 
йор. The pends tor pre- empres. ia bis ehief has said that there was no 
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See of ike: diaputed sce iani ihe purchasers. It appears that 
there was no cross examination on this part of his evidence, It.&ems that 
both the Courts below relled upon the admission regarding the partition 
made ia Paragraph 14 of the written objecticn. But. both the Courta 
below, in my opinion, erred in law in not holding that there cannot be 
И any admission against the specific provisions of law. Under Section 13 
of the West Bengal Land Reforms Act partition can be effected.only by 
a registered deed or by a decree ог an B order ofa Court Furtkermore, 
-admisslon. is not 'conoluslve evidence and can be a explained away. 
Both the Courts below did not take into consideration the evidence of 
. the" petitioner pre-emptee on ,oath denying any partition. Amicable 
partition by way of mutual arrangement of Possession cannot be treated 
as a partition under Section 14 of the West Bengal Land Reforms Act. 
Tbe appeal Court in the impugned order bas presumed that the parti- 
‚Чоп took place long before publication of the R S. records of rigbta . 
and before Seotion 14 оѓ the West Bengal Land Reforma Act came into 
force- on aud from’ 7.6 65. The R.S records of rights has hot been 


~- produced before the Court. below by any ‘of the parties. Furthermore, 
there is по ev dence that “such- partition took place amicably before 
7 6.65; .The written obj:cti^n filed by the petitioner pre-emptee does 
not say that such partition took place long before 7 6.65. Under the - 
circumstances I nust agreo with. the contention оѓ Mr. Sahoo thet the 
fiading of the Courts. bslow that: partition took: p'ace: long before 
76 6518 в perverse. finding based on no evidence and tainted by confec- 
tures and surmiset, Mr Bbattacharjee has argued tbat in view of the 
am:nded definitloa of the word: holding contained in Section 2(6) of tho 
West Bengal Laud Reforms Act ths disputed plot must be treated as 
“separate holdings although the Jamma ' may be common. Butthe 
` defiaition. of ‘holding’ as contained in the West Bengal Land Reforma 
Act cannot ‘be referred tô for coming to.& conclusion that the disputed 
plot "was partitioned among pre-emptor, pre-emptee and others. For 
the’ ‘purpose of pre- omption of a. holding on the ground of vicinage it 
А has got to bs provad that -the* disputed piot ог holding was partitioned 
according to law and as such there was soparate legal епосу of the 
owners of the partitionod plot во as to give rise to the right of pre emp- 
tion on the ground of vicinage. The pariics to the present proceeding may 
be possessing specific parts of the undivided plot accoidirg to their , 
respective purchases, ‘but in the absence of partition in terms of 
` Section 14 of the Acty they must be troated as co-sharersin respect of 
the said plot and their possessson mutt be treated as possession for cach 
. other ип partition їз cifected agcordir g tolaw ТИ that із done the 
holding will be a joint holding there cannot be any right of pre emption 
to be 'exerolaed by a co-sharer thereof .ünder Section 8 of the West 
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Bongal Land Reforms Act on ground of viclnage. Because, in that case 
it would mean pre-emption.Is being olatmed against oneself where the 
disputed plot or holding remains undivided or unpartitioned. 


|: 6, Mr. Sahoo’s further ТУЯ is that pre-emption has beon 
, clalmed in' respect of the property which is unidentifiable This 
objection was taken in. рага 13 of the written objection by the pre- 
emptce-petitioner, but, from the orders passed by the Courts below it 
does not appear this objection was pursued there: But this being a 
question of law and also being a matter of record can be looked into by 
this Court while disposing of the revisional application It appears from 


the lowar Court record that tho oppa party-pre emptor claimed pre- 
19 47 


emption In Tespeot of 2— of: land "to the north out of, 2— decimals to 
19 56 
tho east out. of 5— decimals to the south out of 105 ‘decimals in the middie 


20 

- out of the Dag No. 222 having a total area of 35 decimals. The ambl- 
guity in the matter of identification of the land sought to be pre-empted 
ig so apparent that it does not require any-search. It has been sub- 
mitted by Mr. Sahoo relying upon a decision of the Supreme Court 
reported in (4) 1990(6) Supreme Court Cases 699, Nahar Singh v. Harnak 
"Singh and Others, that in order to get relief in a suit or proceeding in 
respect of any property a party must describe the said property without 
any ambiguity. It has been rightly submitted by Shri Sahoo that no 
Court can granta relief in respect of a vague and unidentifiable pro- 
- perty. Inthe present caseit ia quite apparent on record .that the 
Courts below have granted relief in respondent of a vague and unidenti- 
fiable property: In the above facts and circumstances and the provi- 
sions of law in this regard I must hold that the pre-emptor opposite 
party is not entitled to get an order of pre-emption in respect of the 
disputed transfer and the findings 'of both the Courts below are 
absolutely illegal and against the provisions of law. Theimpugned 
judgment and order be set aside and the pro- ;emption сазе being J. Misc. 
Case No. 1 of £988 is dismissed. No order as to oosts. Allinterim 

orders are vacated. ` 


- S. K. G. 


" 
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EI 5 (CONSTITUTIONAL WRIT JURISDICTION } 
Before Mr. Justice Shyamal Kumar Sen 
M Decialon: July 16, 1997 ` - 
Shri Dibyendu Biswas Ps Petitioner 
; P uu Versus ^ | 
Shri Rabin Deb & Ors. ` | ...... Respondents? 


Representation of People's Act, 1951— Sections 81(3), 86 & 183— 
Attestation of the copy of the election petition by the Election petitioner 
—Filiug of affidavit fa support of petition—No form of attestation— 
Petitioner to attest as true copy —Subsequent filing of affidavit before 
hearing—Sufficient compliance of the provisions: 

. ~ Conduct of Election Rules, 1961—Rule 94A—Subsequent fillug of 
affidavit—No violation of mandatory provision—Election petition mafe- 
tainable. - a vos 

The respondent No.1 was returned as ‘candidate from 152— 
Ballygunge Assembly Constituency on the basis of declaration of result 
made by tho- concerned Returning Officer on 11th May, 1996. Thr 
"petitioner filed the Election.petitlon challenging the said clection on tbe 
ground that corrupt practices were co nmitted by the respondent No. 1 

~ and‘his election agent with the help-of tho; Counting Officials, Assistant 

, Returning Officer and the Returning officer at the time of counting. It was 
also alleged that there were improper reception, refusal and rejection of 
votes and ая such the election of thé returned candidate was Illegal and 
vold. While the election petition was filed on 6th June, 1996 the pcti- 
Чәпэг affirmed an affidavit on let July, 1996 dealing with the allegation 
of corrupt practices alleged in the election petition. The maintainability 
of this election petition was challenged on behalf of the respondents 
on the grounds that there was non-compliance with Section 81 (3) of the © 

' 'Reprasentation of the People’s Act, 1951 due to non-attestation by tho 
petitioner under his-own signature on the copy of the election petition 
served onthe respondent and that the affidavit was not filed along with 
the election petition as required under the Rules. | j 

Rojeoting the proliminary objections regarding the maintainability 

of tho olection petition, the Court, ` ; : ў 

-HELD: The Supreme Court in the case of F. A. Sappa v. Singori 
reported In AIR 1991 SC 1557 observed ‘that on a plain reading of 
Sec. 81(3) if becomes clear that the requirement of the provision is (1) that 
ths election petition should be accompanted by as many coples thereof аз 
"there ara respondents mentioned іп the petition, and (1i) every such сору 
shall be attested by the petitioner under his own signature to be a'trus 
* Election Petition No. 1 of 1996 
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copy of the petition. So far as the second part is concerned all that the 
section requires ts that the copy should be attested by the petitioner to be 
a true copy of the petition under his own signature, The requirement of 
this part of the provision ts met by each.copy having been signed at the 
foot thereof by the concerned petitioner, What ts essential is that the 
petitioner must take the responsibility of the copy being q trve copy oí the 
orlginal petition and sign în token thereof No particular form of 
attestation із prescribed. All shat-the sub-section enjoims ts-that the 
petitioner must attest the copy under hs own signature to be the true 
- дору of the petition. ( Para 13) 


Ia view of the principles laid down by the Supreme Ссигі the con- . 
tentlon that the copy served upon ihe resp ndent No 1 1з noi a true copy 
-slnce 1112 not attested ai every page cannot be accepted, ard the prelimi- 


пагу objection raised on that ground falls. Я t Раға l4) 


- Even though thére тау be defective verification or деў сіе cffida- 
vit which may. not be fatal, the High Court should ensure Из compliance 
before the partles goto trial. In the instant case affidavit hai been filed: 
before the High Court even before the written statement ts filed and as 

such mere faot that the affidavit has not accompanied the petition does 
` noi appear to be fatal { Para 32) 


In the instant case, ап affidavit under the provision of Section 183 
affirmed on July 1996 by the Election petitioner and has formed part of 
the record of the -Election and copy thereto has been furnished to the 
respondent No 1 prior to the commencement of trial, that із, befcre the 
іззив 1з framed. The issue as to maintainability has been ratsed 
although the petliloner was supplied with the, copy of ihe affidavit. 
Accordingly, the plea or objection raised, on the basis oj issue No 2 
does not appear to bevalid In view of the aforesaid it cannot be said 
that thire 15 no nor compliance with Jhe mandatory provisions of the 
statule. `- { - (Paras 34 & 35) 


Cases referred to :— 
(1) F.A. Sappa v. Singort, AIR 1991 SC 1557 
(2) Ch, Subba Rao v. Member, E. T. Hyderabad, 1964(6) SCR 213; 
ЫШ AIR 1964 SC 1027 
(3) Kamalam's Case, AIR 1978 SC 840 
(4). Dr (Smt.) Shipra etc. v. Shanillal Khotwal And Jkammak Lal 
А v, Laxmlnarayan & О?з. , AIR 1996 SC 1691 
(5) Briz Mohan Das Agarwal y. Z A Ahmed & Ors., 
- AIR 1964 SC 523 
^' (6) 1954 SCR 892: AIR 1954 SC 210 
-(7) К. М. Manty P.J Anthony, 1979 (1) SCR. 701: 
. AIR 1979 SC 234 ` 
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т: 2 The jadguont. of the Совгі таз аз follows i — o" 
‚+ The jostant/ Electión Pstitlon-has been filed by the petitioner 
challenging the election of, respondent ^No. T as a. returned candidate 
from 152—Ballygunge Assembly Constituency on the basis of declara- 
tion of result made by the concerned Returning Officer on 11th May, 
1996. "Thé osse of the Election Petitioner is based on alleged corrupt 
practises'committed by the respondent. No: 1 and his election agent 
withthe help of the Counting Officlals, Assistant Returning Officer 
and the Returning Officer at the time of counting. | А 


- 2- Ithas fnrthor been alleged that there were improper reception, 
refusal and rejection of votes which materially tffectec the result of the 
élection. It has further been alleged ibat the result ‘of the election in зо 
far as the returned candidate is concerned is illegal and void and as «uch 
the said election of the returned candidate be declared veld and the 

- petitioner be declared elected upon proper recounting, scrutiny and 
5 Inspection of all ballot papers used in the said election. including rejec- 

_ted ballot papers: and other ballot papers as also the statutory forms and 
returns. E 


3. The Biection Petition was filed by the Election Petitioner on 
or about June 6, 19¥6 and thereafter an order was passea on 9th July, 
1996 after’ the copies of the Election Petition was served upon the 
responvents, inter alia deleting’ the names of- the respondent Nos. 1-6 
being Government Officials who cannot be made parties 1n the Election 
Petition and further leave was given to the-Advocate for the respondent 
No.1 ‘to file.the written statement and ‘on the prayer of the said 
Advocate, ‘leave was also granted to raise preliminary objection. 


4. “Phe Election Petition affirmed an Affidavit on lst July, 1996 
dealing ‘with the -allegations of the corrupt practices ‘alleged in tho 
Election Petition in terms of tho. provisions of. Section 83(1) and 

_ proviso thereto of the Representation ‘of People's Act, 1951 (hereinafter 
referred to as the said Act). The said affidavit bas been duly filed with 
` the department of this Court after the same being affirmed end the same 
after being sent by the department to the Registrar, Original! Side, forms 
part of the election case. Copy of the sald affidavit has also been sent 
by the-Advocate of the Election Potitioner о (ће learned Acvocate of 


the respondent No 1. 


» Be "qe Election Petition was taken upon 3rd September, 1996 
where the following issues were settled at the suggestion of the parties. 
Tho issues аго set out hereinbelow :— 

air Is the Blection Petition liable to be dismissed ‘under the 
< provisions of Section 86 o! the Керн ан of Peop le's Act, 195% 
- m E 


` 
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for non compliance with Section ,81(3) of the sald Act due to non- 
. attestation бу the petitioner under his own signaturo om the copy of 
` tho Election Petition served on this respondent? > 
. 2. Is the Election Petition Hable to be dismissed, for not having 
been filed together with any “affidavit in Form No. 25 prescribed 
by Rule 94А of.the conduct of Election Rules, 1961 read with the 
‘proviso to Section 83(1) of the Representation of the People’s 
Aot, 1951 entire petition rests upon imputation. of corrupt practices ? 
3. Was thore any corrupt práctico as alleged inthe Election 
Petitlon ? zn " ` 
4. Was there’ any, improper receptlon, refusal and rejection of 
votes as alleged in Páragraphs 9 to 21 of the petition ? 


5. To what relief, if any, the petitioner is entitled to ? 
6. Mr. Salil барш, learned Advocate for the. omisi No. 1 


~has submitted that tho Election Petition is not maintainable and the 


Й 


first two preliminary issues should be taken up for hearing before other © 


188065 ara considered by the Court. Accordingly, aii on the 
said two preliminaries were takea up for hearing. 


7. ‘Fhe main contention of Mr. Ganguly is that Section 81(3) of ` 


the Act provides that ''every Election Petition shall be accompanied by 
as many coples thereof as there are respondents mentioned in the 
petition aud every such copy shall be attested by the-petitioner nader? 
his own signature to bs a true copy of the'pettuon.” ~ 


8. According to him, in the instant case, copy of the petition has 
not beon attested in-every page although in each page signature of the 
petitioner No, 1 as well as the Advocate appears and as such the same 
cannot be said to be a true copy i since the | same does Bot comply with 
the requirement of law. E 


9. Mr. Ganguly’ has -also raised another preliminary objection 
on the basis of which issue No. 2 has been framed. He hai submitted 
that the Ele tion .Potition is liable: to be dismissed for not having been 
filed together with an affidavit in Form No 25 as required under the 
conduct of Election Rules and also under the said Act. 


10 With regard to the first овоа it i$ not in dispute that the 
each page in the copy supplied was signed by the petitioner as well as 
his Advocate. Therefore the complaint is.only with regard to the fact 
that atteitation is not there, although the learned саб for the 
respondent No. 1 has admitted that there і ticfepancy between the 
original petition filed and the we-supplied. It ів also on record that 
‘another copy was supplied after amendment was effected, 










e 
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iC Dt. In the first page- of the gaid: ‘analy copy of the petition, 
algnature of the petitloner appeared in. both left hand eide and right 
hand side,” In the left hand side, it is marked, ‘true copy’ and the 
"signature, was affixed; -whereas in the right hand side, only the 
signatures of the petitioner and the learned Advocate appear. 


12. ; The contention of Mr. Ganguly is that the said copy cannot 

be taken into account eince.it. was supplied long after July 1996. Tho 

question therefore arises if the sult is Hable to be dismitsed only because 
the word ‘attestation’ is not there. 


13. The question raised ds Mr. Ganguly ls now settled by the 
Supreme Court in the ‘case of (1) F.A. Sappa: v. Singort reported in 
AIR 1991 8С 1557. In the aforesald deciàion the Supreme Court in 
Paragraph 3] at pagó 1576 of the said report Inter alla pele and observed 
as follows :— 


“The next objection ralsed by the, appellants is that the copy of 
the petition served on each of them 1s not attested to bea true copy 
"of the original petition as requircd by Section 81(3) of the R. P. Act 
and Rule! of the Rules, Each сору is attested as ‘certified true 
- copy’ amd the petitioner has put bia signature thereunder. This 
- contend the appellants, ів not in conformity with Section 81(3) read 
with-Seotion 86(1) ів not satisfied On a plain reading of Section 81(3) 

it becomes clear that the reguirement , of that provision is t— 


0) that election petition should be accompanied by as many | 
coples thereof 88 there are respondente ineationed ' Ча the petition, 
and | Е 

К ^ (и) every uch copy shall be attested by the petitioner under 

` hls owa signaturo lo, be'a true copy of ‘the petition. Therois no . 
dispute In regard to the compliance ofthe firet part. So far as the 
second part is concerned all that the section requires ia that the copy 
‘should be attested by the petitioner to be a trüe copy of the petition 
under his own sigasture. The requirement of this part of the provi- 
sion is met by each copy. having been signed at the foot thereof by 
‚ the concerned petitioner What, is essential is that the petitioner 
"must take the responsibility of the copy being а true copy of the 
original petition and sign in tokon thereof. No particular form 
of attestation is prescribed all that the sub-section enjoins is that the _ 
petitioner must attest the copy under his own sigsature to be truc 
copy of the petition. By certifying the same ag true copy and by 
putting his signature at the foot thereof, the petitioner of cach 
election petition had clearly complied with the letter and-spirit of. 
Section. 81(3) of the R. P Aot. In factin (2) Ch. Subba Rao, v. 
Member, E. T. Hyderabad, 1964(6) SCR 243; AIR 1964 SC 1027, 
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which was followed in (3) Kamalam’s case, AIR 1978 SC 840 (supra) ' 

this Court had accepted the mere signature without the words like 

true copy, sufficient attestation under Section 81(3) of the R. P. Act. 

We are therefore in agreement with the finding recorded in this 
* behalf by the High Court,” : : | 


14 In view of the principles laid down by the Supreme Court the 
contention of Mr. Ganguly that thecopy served upon the respondent 
No. 11s not a true copy since it 1s not attested inevery page cannot be 
accepted, and the preliminary objection raised on that ground fails 


15. With regard to the other preliminary objection as appears on 
the basis of issue No:2,.Mr. Ganguly has relied upon judgment and 
decision in the case of (4) Dr. (Smi.) Shipra 'etc. v. Shanillal with 
Jhammak Lal v Laxminarayan & Ors. reported in. AIR 1996 SC 1091, 
Mr. Ganguly has submitted relying upon the said decision that since the 
affidavit in Form No. 25 was not filed along with the petition, there was ` 
. non-compliance with the statutory provision. He has also urged that 
doctrine of specific compliance cannot be accepted and even if the Japse 
is on the part of the Registry of the High Court, that-cannot be taken 
asan excuse. _ . e : 


16 Mr. Ganguly has submitted that Sections 81,83(1) and 86 
read with Rule 94(A) of the conduct of Election Rules and Form No. 25 
are to be read conjolntly as an (пто: гаі scheme, He has conterded that 
in the instant case since no affidavit of the Election Petition was filed 
along with the petition although an affidavit was filed' subsequently and 
supplied to the respondent No. 1, the same cannot be accepted. Inthe 
Instant case it isnot in dispute that the petition was presented on 
6.6 96 with due verification and that an affidavit alleging corrupt prac- 
tice was affirmed on 1.7.96. E f ЁЗ 


| 17. Ithas been contended by Mr. Ganguly that the said affidavit 
affirmed on,1.7.96 is sought to be introduced „оп behalf of the petitioner 
as affidavit in Form No.25 on the plea that an affidavit of Form 
No.25 ів merely ‘supporting sffidavit’ and ‘supporting affidavit’ can - 
be introduced at any time and it need not accompany the petition 
at the time of presentation. Copy of the said affidavit however was 
served, according to him, onthe Advocate on record of the returned 


candidate on 27 8.96. 


18, Hehas submitted that Form No 25 should be presented 
before the Reglstrar, Original Side of thig Court before whom the 
Election Petition is required to be presented. On the contrary, the 
samo was served upon the learned Advooate on record of respondent 
No.I Ho bas also argued that Rulo 18 of the Election Rules of this 


4 


N 
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à 
Court requires that “every Election Petition together with schedules or 
annexure) thereto and affidavits, if any anüexed to such petition, «hell 
. “be accompanied by as: many copies thereof as there are respondents 
meationed in the petition, for service on the respondents "’ 


19. Learned Advocate for. the respondent. No. 1 bas further sub- 
mitted that Form No. 25 of conduct of Election Rules itself shows from 
the words ‘accompanying Petition’, accompaniment’ of the affidavit 
in Form No 25 with the Election Petition is essential feature of the form 
itself. . If any affidavit is affirmed subsequent to the presentation of the 
petition it can never be in conformity with Form No.25 Such an affidavit 

` would be a false affidavit. Order VII Rule 14(2) of the Code of Civil 
Procedure imperatively requires that along withthe plainta separate. 
list of documents on which the plaintiff relies shall be filed Мо list 
as required was filed. Rule 9(h) of the Election Petition Rules, 1967 
of the High Court at Calcutta requires that an Election Petition shall 
.containin one of the ‘separately serialled paragraphs а statcment of 
schedules and annexures of any document made and appended to the 
Election Patition and marked according tothe Rules. Paragraph 25 
of the petition gives a list of ‘documents presented along with the j 
Election Petition. Thereisno mention whatsoever of any affidavit in 
the list given ın Paragraph 25 of the petition. 


e 


10 Ho has further submitted that affidavit in Form No. 25 is 
inseparable part of the Elootion Petition if corrupt practice is alleged 
in the petition. The same must accompany the petition at the time 
when it is presented and Re gistered and must be mentioned In a separate 

list of documenta relied on by the plaintiff. ү 


. 1. Mr. Ganguly has further contended that the usual practice 
із to stitch up the affidavit in Form No 25 with the petition. According 
to him the affidavit in'Form No 25 not only must accompany the peti- 
tion, 1t shall also be mentioned in the list attached to the petition and an ' 
Election Petition deserves to-be dismissed at the, threshold if the afore- 
said provisions are not followed atrictly. 


22 Itisthe farther contention of Mr Ganguly that if corrupt 
practice is alleged in the petition without the affidavit In Form No. 25 it 
- has to be dismissed for not being an Election Petition at all, not having 
been presented in conformity with the provisions of Part VI of the 
. said Act. -Ho has further contended that Section 86 is really. attracted 
‚ inasmuch af the copy of the petition containing allegation of corrupt 
practice which was served on the returned candidate through- Court 
was'notatruecopy It was an incomplete copy having been served 

- without copy of any affidavit in Form No. 25. 


' 
LI 
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^ 23. Accordingly, he has submitted that it is liable to be dismissed 
under Section 86-of the said Act at the threshold without any further 
- enquiry, He Has also submitted that it can not be taker that a true 
copy of the petition was servéd upon the returned candidate because 
an affidavit in Form No. 25 and the petition are both parts of the same. 
document. . 


x 

24. .In tho Instant саво It has. been 'submitted that the: written 
—'atelement has been filed, discovery is complete and the fasues have been | 
framed and as auch the -pstition should be dismtased oa consideration ` 
of preliminary issue. ` { с 


25. Learned Advocate for the ` petitioner has strongly disputed 
the aforesatd contentions, of tho fespomdent No. I.-He has submitted 
that non-filing of the affidavit referred to im the proviso to Section 83(1) 
of the said Act along with the Election Petition is not fatal to attract the 
provisions of Section. 86 of the-said Act which gives the mandatory 
power-to the Court to dismiss the Election -Petitión. Section, 86 of the 

‚ said Act provides that non- filing of the affidavit verifying the alleged 
corrupt practices 85 provided forin the proviso of Section 83,1) of the 
said Act, automatically gives the.power to the Court' to reject Ele:tlon 
Petition. Admittedly in the present case, the affidavit under the | provi¢o 
to Section 83/1) of the sald “Act affirmed on July 1, 1996 by the Election 
Petitloner has Беса filed im the High Court, and 1t forms part of the 

` record of the election case being Election Petition Case No. 1 of 1996, 


and the copy thereof. has been furnished to the respondent No. 1 prior to . 


tho- commencement of ‘the trial f.e the issno belag framed. The 
maintainability issue has been relsed on behalf of the respondent No. 1 
although the respondent No 11s fully aware of the fact that the said 


affidavit has been filed in Court and a copy thereof has been served upon | 


his learned Advocate. Thére is nogurprise to the. respondent No. 1 
зо far the allegations of corrupt practico inthe Election Petition inclu- 


ding the responsibility taken by the Election Petitioner in swearngthe . 


affidavit verifying the said allegations of corrupt practice being a safetp 
measure under the Jaw as the charges of corrupt practice is serious and 
fatal and the. зате, бова not bring any surprise, tothe respondent 


№; 1; А ME : | 


. 26. The coatention of Mr Мш!оК, learned Advocate for the- 
petitioner is that It is not. necessary that tho affidavit ia Form No. 25 
should acoompany the petition, According to him since an affidavit in 
^ Form‘No. 25 has been made and #164 ın Court the copy-thereof has 
been’ supplied’ to tho learned Advocate forthe respondent No. 1, it 
ce^n^* be caid that the Hlection Petition is not maintainable. - 


~ 


+ 


Mc. y ts 
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~ 727. He has further submitted ‘that the judgment and decision in 
the case of Ре. (5ти.Ј. Shipra , etc; v. Shanillal & Ors: reported in 
AIR:1996 SC 1691 has no applicatio ‘to the facts. of the Instant сазе. 

. The question therefore arises whether the Election Petition ts Hable to 
be dismissed since the affidavit in Form No. 25 was not filed along with 
the petition bat was subsequently’ supplied to the learned Advocate for 
the respondent, Ie this connection judgment and decision in the case 
of (5) Brij ‘Mohan Das Agarwal у '"Z А. Akmed & Ors. reported in 
AIR 1964 sc 323 relied upon by learned Adyovate for the petitioner 
may be taken no'e of. . 


28. The other idee that comes в up for consideration in the 
lostant caso is if. the Election Petition is maintainable since affidavit in 
с Form No. 25 required in аа Election Petition alleging corrupt practices 

' edid йо accompany the petition but the sald affidavit was affirmed 
subsequent to the presentation - to, the petition oa lst July, 1996 anda 
copy of the same was signed - by Mr. A K. Guha, Advocate for the 
petitioners and was: supplied to Mr. Salbal Gaaguly, learned Advocate for 
the reapondent No. I whereas the Election, Petition was filed on 6th 
Jano, 1996, . The other question ig if the Election’ Petition duly signed 
ia each page but not attested can be 8810 to be true copy. 


2 29. Judgment and decisión ‘in the case of Brij Mokan Das 
Agarwal. Z. A. Ahmed and Others reported in AIR 1964 All 523 may 
be takom note of. ‘In the aforesaid declalon the first respondent Ahmed 

. was deolared-olected on February 28, 1962 ‘to the U.P. Legislative 

Assembly from the Ropaganj Assembly Constituency fn the district of 

Azamgarh. The validity of the Election was challenged. The Election 
Pétition was referred by the Election Commission to the Election 

Tribunal for trial. The petition contained a number of allegations 

of corrupt practices and itis admitted that when presenting It. before 


the Bleotion Petition; no affidavit im support of these allegations was. 


` filed with it. In tho written statement, -and also by a separate applica- 
tion, the first respondent raised: preliminary objectton to the main- 
tainability ofthe - Bleotion Petition, since no affidavit in support of the 
allegations of corrupt practice and the particulars ‘have been filed along 
with tho pétition as. required under the provision of Sectlon 83 of the 
Act. The requisito, affidavit was filed: before the, Tribunal on 24th 
July, 1962 together with an application stating that the omission to file 
it with the ‘Election Petition was imadvertent. The said application 
` was opposed ‘by tho- first respondent, the returned capdidate. Tho 
Eleotion, Tribunal thereafter framed an, issue om the question whether 
` the Election Petition was Hable to be dismissed on the ground thatit 
bad not boon áccompanied by the affidavit and.coming to the conclusion 
„that it was so 2: Наше; it puts ап, "order dismissing to the Election 


` 


406 ` Dibyendu Biswas v. Rabin Deb [ 1997 (2) СЫ 


Petition, Against the said order appeal was preferred before the 
Allahabad High Court. Speaking for the Division "Bench of.the 
- Allahabad High Court, 511 R. S Pathak, J. (as he then was), held and 
observed ia Paragraphs 13 and 14 at page 525 as follows :— 


; 13. “The object behind the enactment of tho proviso appears 
to be the prevention of frivolous allegations of corrupt practices. . 
To ensure that the Election Petition was not encumbered by . such 
frivolous allegations and that the petitioner was invested witha | 
sense of responsibility when filing Blectlon Petition, the Legislature 
inserted this provision requiring an affidavit in support of the 
allegation of corrupt practice and its: particulars, To our mind, the 
object with which tho proviso was enacted could be equally served 
whether the affidavit was filed along with tho petition or subsequently 
when the petition came on for trial before the Election Тгібора!. 
That an affidavit has to Бе filed appears to us to admit of no doubt. 
But we find ourselves unable to hold that the object can be effecu 
tated only If itis filed along with the petition. It would it seems to _ 
,- us, servo its purpose just as adequately if it was filed before the 
‘Election Triburial before any ‘effective proceedings were taken by 
the Tribunal for the trial of the petition, for example before issues ` 
were framed and evidence recorded. — — : À 


14`“ We aro Inclined to this view for another reason also. Before 
the amendment of Sections 85 and 90, 1956 non-compliance witb- 
. the provisions of Sections 81,83. and 117 was liable to bo visited 
© with the penalty of -dismissal of the petition. After amendment, 
- however, Section 85 of the Act now authorises the Election Com- 
mission to dismiss the petition in case of non-compliance with the 
provisions of Sections 81, 82 and.117 and Section 90(3) empowers the 
Tribunal .to dismiss an Election Petition which docs. notcomply 
with the’ provision of Sections 81 and 82. Neither the Election 
Commisiion nor the.Tribunal,have any power now, under 
Sections 85 and 90 ^to. dismiss a petition for non-compliance with 
Section 83. Parliament, therefore, expréssly intended by ro-writing 
Sections 85'and.90 to exclude’ non-compliance with the provisions 
of Section 83 from the: penalty provided in those Sections; and this 
is one circumstance which may also legitimatoly lead to the conclu- 
slon that the provisions of Section 83 -are not intended (0 be. 
mandatory. [t was on the basis of similar reasoning that the 
Supreme Court held іп (6) 1954 SCR 892: AIR 1954 SC 210 that . 
.the omission in that case to comply with Section 82 (which was, 
not then mentioned in Section 85) was not fatal to the petition. - It — 
observed: ‘From the ciroumstance that Section 82 does not find 
a place in tho provisions of Section 85 the conclusion follows that 
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the directions contained'in Section 82 were not considered to be of 
such a character as to involve the dismissal ofa petition in 
Hmint.......", and further that “It is not possible to accept the view 

, that in apite of the provisions of Section 85 failure to comply 
atrictly with the provisions of Section 82 was the same consequences 
as are contained in Section 85.” 


30. It was also held inthe aforesaid decision in Paragraph 19 at 
page 525 as follows :— = : 

: "We are, therefore, of the view that it was not mandatory that 
the affidavit required by the proviso to Section 83(1) should accom- 
pany the Election Petition when the pctitlon was presented before 
the: Election Commission, and that it was open to the Electicn 

. Tribunal to receive the affidavit when the: petition had been 
transferred to it for trial.” 


31. Judgment and decision in thecase of F. А. Sappa etc. v. 

Singora and Others reported in AIR 199] SC 1557 may be taken note of. 

< Inthe aforesaid decision’the Bench of 3 Judges of the Supreme Court 
held: as follows :— . { ES 


28, “А charge of corrupt practice has a two-dimensional effect: 
- its impact on the returned candidate һай (о be viewed from the point 
of view of the candidate’s future political and public life and from 
tho point of view of the electorate to ensure the purity of the election 
process. There can, therefore, be по doubt that such an allegation 
involving corrupt practice must be viewed very seriously and tte 
High Court should ensure compliarce with the requiremente of 
Section 83 before the parties go to trial. This Is quite clear from the 
observations of this Court in the case of (7) K M. Mani v. P. J. 
Anthony, 1979(1/ SCR 7611 AIR 1979 SC 234 While defective 
verification or а ‘defective affidavit may not be fatal, the High Court 
should ensure its compliance before the parties go to trial so that 
the party required to meet the charge ів not taken by surprise at the 
actual trial It must also be realised that delay In complying with the 
requirements of Section 83 read with he provision of the Code or 
the omission to disclose the grounds or source of informaticp, 
though not fatal would weaken the probative value of the evidence 
ultimately lead at the actual trial Therefore, an Election Petitioner 
oen afford to overlook the requirements ‘of Section 83 on pain of 
-weakenlng the evidence that he may ultimately tender at the actual 
trial of the Election Petition. That [s because as held in Mani's caso 
` the charge of corrupt practice has to be proved beyond reasonablo 
doubt and not merely by рге-ропйегепсе of probabilities — Allcga- 
tion of corrupt practice being quasi-criminal in nature, the failure 
to supply full particulart at the earliest point of time and to disclose 

- б, - 
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the source of information promptly may have an adverse bearing on 
the probative value to be attached to the evidence ‘tendered in proof 
thereof at the trial. Therefore even though ordinarily a defective 
verification can be cured and the fallure to disclose the grounds or 
sources of information may not be fatal, failure to place them on 
record with promptitude may lead the Court in а given case to doubt 
the veracity of the evidence ultimately tendered. 1f, bowever, tbe 
affidavit or the schedule or annexure form an integral pert of the 
Election Petition itself strict compliasce weuld be insisted upon." 

32. Ittherefore appears that even though there may be defective 
verification or defective affidavit which may not be fatal, the High Court, 
should ensure Its compliance before the parties go totrial. In the 
instan) case affidavit has bees filed before the High Court even before 
tbe written statement is filed and as such mere fact that the affidavit hes 
not accompanied the petition does mot appear to be fatal. 

33 The judgment’ and decision ta the case of Dr. (Smt.) Shipra 
etc. v. Shansilal Kholwal etc: reported ів AIR 1996 SC 1691, іп my, 
view, does not apply to tho instant cate. The seld decision ів on the 
question if the copy of the affidavit in Form No. 25 which із required jn 
case where allegation of corrupt practice hag been made against the 
returned candidate must have to be supplied'to the returned candidate. 
In the aforesaid decision it was held that the affidavit Ів Form No, 25 
forms essentia] part of the Election Petitlom alleging corrupt practice 
and as such if the same has aot been supplied the seme will amount to 
non-supply of true copy of the Election Petition. In the instant case it 
is not in dispute that a copy of such affidavit In Form No. 25 has also 
been supplied but the same did not accompany the Election Petition but 

` мав supplied to the returaed candidate before the tria] commenced. 

34. In tho Instant caso, an affidavit under the provision of Sec, 183 

affirmed on July 1996 by' the Election Petitioner sad has formed part 

of the record of the Election and copy thereto has been furnished to 
the respondent No. 1 prior to the commencement of trial, that is, 
before issue being framed. The issue es to maintainability has been 
raised although the petitioner was aupplicd with the.copy of the 
affidavit. Accordingly, the plea or objection ralsed on the basis of issue 
No. 7 does not appear to be valld. 


_ 35. In view of the aforesaid ЇЇ cannot be said that there isno 
non-compliance with the mandatory provisions of the statute. А 
Accordingly the preliminary objections raised onthe maintain- 
ability of the Electlon Petition -are not accepted and there is no reason 
‚ to hold that-the Election Petition is not maintainable. The first two - 
issues as to maintainability fail, The other issues will be taken up for 
hearing on 22nd July, 1997. ` 


8. K. G. s ———— 


M 
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[ CIVIL APPELLATE JURISDICTION ] 
: Before Mr. Justice Satyabrata Sinha and 
Mr. Justice Bhaskar Bhattacharya 
ў ; Decision } September 17, 1997 
Pratima Dutta : Я Appellant 
е Versus 7 
. ' Nilima Seal ШО... etae Respondent” 


Code of Civil Procedure—Order 39 Rules 1 and 2—Temporary 
lujunction—Discretiomary order— Appellate Court generally does noi 
interfere —Only ia case of application of discretion wrongly, unreasonably 
and capriciously—Appeal Court to interfere.. 


The appellant із a tenant in respect of shop room and a gódown 
under the respondent & a monthly rental of Rs. 80/- and Rs. 45/- 
respectively and according to her the tenancy includes the right to use 
the bath and privy situated in Schedule ‘B’ property. On the allegation 
that the defendant and ber mon were obstruoting the user of tho said 
bath and privy, the appellant filed a suit for declaration that defendant. 
respondent has no right resist the appellamt and her employees in 

‚ peaceful aser of the suit premises and also for permanent injunction. 
The plalatiff-appellant' also prayed for temporary injunction. The trial 
Court partly granted temporary injunction In respect of the Schedule “А! 
property only in favour of the appellant. Boing aggrieved the appellant 
‘preferred Miso Appeal before the High Court. 

- The Court dismissing the appeal, - 


HELD :- The scope of First Mise ‘Appeal against an огде gram. 
ting or ЫЛЕ an order of temporary Injunction із now bepond any 
doubt There ts no dispute that an order of injunction із a discretionary 

‚ оле. [л' ап appeal against such an order, the appellate Court generall; 

. does not Interfere' with the discretion exercised by the Trial Judge unless 
tt appears that while exercising such discretion the learned Trial Judge 

~has wrongly applied the principles for grant of such discretion or unless 
it ia established that such discretion has been unreasonably and caprict. 
ouslyused. If the discretion hat been exercised by the trial Couri 
reasonably and im a judicial manner the fact that the appellate Couri 
could have taken a different view may not justify such Interference with 
the trial Court's exercise of discretion. -~ ( Para 12) 

On consideration of the ' documents. when the learned Trial Judge 
has arrived at a finding that the plaintiff appellant has failed to prove 
prima facie’ case, sitting ін the First Misc. Appeal against such discre. ` 

‚ tlonary order. it would not. be proper on our part to Interfere with suci 


> *F, M. A. T. No. 2127 of 1997 


IS 


ERI ^ 
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finding eren 77 ича possible for 1 us fo arrive at a a different conclusion. 4 


, As indicated above, we are also satlafied that from the above materials, 
_ which were pliced before the learned Trial Judge, only conclusion-that 
- can be arrived at prima facle is that Zn Schedule property was RO. 
- Included. within the | tenancy of the appellant. . - (Para wA 


Cases referred to i> -+ í - 


01). Mahadeo. Savlaram- Shelke. v. Pune Municipal Corporation : 


^ &Anr,199:3) CC33 .- `: 


i (2) Gujarat. .Bottlings Co. Lid ve Coca Cola Co. & Ors. ee, rad 


1995(5)SCC 545. vp E 


(3). Larien & Toubro Limited v. ‘Kanak Projeci Ltd., к 
1995(2) Cal LJ 506 - 


-. (4) ‘Uttar Pradesh Co-operattve "Federation ыд, v. Sunder Bros.; y“ 


“Delhi, AIR.1967 3С 249 > - E ve 


` 


ast 


75) Gujarat Steel "Tubes Lid.v. ш Masdur Sabha, -a 
" . . AIR 1980 SC 1896 ` Н ` ora 
Y6) Durga Das v. Nalin Chandra Nandan, AIR 1934 Cal 694 . ; 
Mr. Tapas Kumar Mukherjee р f © i ог the Appellant 
: Mr. Dilip Kumar, Dhar and: Kaushik: Mondal ees са the -Respondent ‘ 
‘The Judgment of tho Court wae as ollm t~ "ot E 


Bhattacharya, J.: This First. Misc. Appeal: is at the instance n 


the plaintiff and is directed against Order’ No. AK "dated May 30, 1997 ` ' 


passed by the learned Trial Judge, 2nd Bench; City Civil, Court at - 
- Calcutta, in Title Suit No. 2883 of 1996 thereby disposing of an applica- - 
. ton undor Order. 39 Rules 1 and 2 of the Code of Ctvil Procedure filed 
- by the appellant as also the: one under Order- 39' Rule 4 of the Code of 


‚ Civil Procedure filed by the, respondent. By the aforesaid order the - ` 


- learned Trial Judge has:partly granted omipotaty tajuneton: in favour 
of tho Present appellant. ә, 


2. Being ‘dissatisfied “wlth the - aforesaid, order’ eee ivi tho — 


` "learned Trial Judge, the plait" has preferred the iñstant First Miso. 
Appeal, '- ` 


Й 


3; The appellant ‘has filed е) РНИ sult for declaration that 


| { the: respondent has no right (0 ` obstruct and-resist the"appellant, her 


. mon and employees in peaceful user and occupation of tbe suit premises 


as ‘a bona fide tenant thereof and also for-permaneat injunction reatrai- - 


` ning the: respondent and ber. men ,and agent from obstructing the. 
appellant, her men and emplóyees in using and occupying t the suit 
premises and from. interfering ‘with the appellant's peaceful use and’ 
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€— of the suit premises. -Jt.may be mentioned here that the sult 
property consists of two Schedules, viz: Schedule- A ‘and Schedule-B. 
Schedule-A consists of one shop room and one godown and Schecule-B 
consists of bath and privy situated in a portion of the said building. 


5 4 ТЬе casó óf the appellant 1s that she is’ a tenant jn respect of 
shop room and ‘a@godown under the resp ndent ata monthly renta] of 
, Rs 80/- and Ra. 45] respectively and her tenancy Includes the right to . 
uie the bath and privy situated in Schedule B- property. On the 
allegation that the respondent and'her inen end agents were obstructing 
the employees of the appellant in using the bath and privy mentioned in 
*B' Schedule property, the appellant came up with an application uncer 
Order 39 Rules 1 and 2 of the Code of Civil Procedure thereby praying 
for temporary Injunction restraining the respondent; ker men end agents 
and/or servants from obstructing: and resisting the appellant and her 
mon asd employeea from occupying and enjoying the suit premises and 
also from interfering ‘with the appellant's peaceful use and occupation . 
- ofthe sult premises till the’ disposal of the sult. Initially, the learned 
. Trial Judge granted an ad interim order in terma of the aforesaid prayer. 
After service of notice, the respondent entered appearance and filed ап 
a application 'under, Order 39 Rule 4 of the-.Code of Civil Procedure for 
^ vacating the interim injuaction- granted by the learned Trial Court. By 
“the order impugned, the learned Trial Judge has disposed of both the 
applications, namely, the one filed, by the appellant under Order 39 
. Rules land 2 aud the, other filed by the. respondent. under Order 59 
Rule4 of the, Code of Civil Procedure thereby granting temporary 
` injunction restraining the respondent and Бет men and agents from 
disturbing -tho possession of the appe!lant in respect of the ‘A’ Schedule 
property oily. The prayer of the appellant for injunction In respect ` 
of“ В, Schedule property bas, however, been refused. 


5. It appears from the'application for temporary injunction filed 
by the appellant ‘that the appellant annexed with the said application, 
rent receipts granted by tho respond'nta, the rent control challen 
showing deposit of.rent for the moath- of August 1996, a General 
Diarylodged before the local Police Station complaining obstruction 
by tho respondent’ 8 men and agent in "the шег of bath and privy and 
an affidavit affirmed by опо Slyam Sundar Seal. a son of the previous 
landlord of the appellant, stating that tho-hüsband of the appellant was 
a tenant and his men and employcesregularly used the bath and privy 
as part of tenancy." In the application under Order 39 Rule 4 of the 
Code of Civil Procedure filed by the respondent, the respondent annexed 
the letters of attornment issued by the previous owners of the suit 
property at tho: time of the sale of the cult property in favour of the 
` present resp ondent.- - 


x 


ч 
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6. The learned Trial Judge, on consideration of all the aforesaid 
materials, arrived at a conclusion that from the rent receipts and the 
letters of attornment issued by the previous owners of the auit property 
the appellant had failed to prove a prima facile case that her tenancy 
Includes ‘B’ Schedule property. The learned Trial Judge further opined 
that the description of the tenancy glven by tbe appellant herself in the 
rent control challan for the month of August. 1996 cannot bind the 
respondent. It will not be out of place to mention that the defence of 
the respondent was that after she had givena notice for eviction, as 
counter blust the appellant had filed the instant suit. і 


7. Mr. Mukherjee, .appearing on behalf of the appellant, bas 
submitted before us that while rejecting the prayer of the appellant for 
temporary injunction in respect of *B'Sohedule property the learned 
Judge has not followed the well accepted priaciples which are required 
to be followed by a Court while disposing of an application for tempo- 
rary injunction. In support of such contention Mr. Mukherjee has 


‘relied upon the decision of Supreme Courtin (1) Mahadeo Savlaram 


Shelke v. Pune Municipal Corporation & Anr. reported ів 1995(3) 
3CC.33; (2) Gujarat Bottlings Со. Ltd. v. Coca Cola Co. and Ors. 
reported in 1995(5) SCC 545 and a Division Bench decision of this 


` Court reported in (3) Larsen & Toubro Limited у. Kanak Project дЫ 


х 


reported in 1995(2) CLJ 506. 

8. Sofaras the decision reported in 19953) SCC 33, Mahadeo 
Savlaram Shelke у.с Pune Municipal Corporation and Anr. is concerned, 
\t appears that after suffering a decree for eviction tho appellant therein 
filed a fresh suit for permanent injunction restraining the respondent- 
Corporation from disturbing hls possession. The Trial Court refused 
to grant ad-Interim injunction but the First Appellate Court granted 
the same. The High Court in its revisiona) power under Article 227 of 
ihe Constitution of. India set aside the order of the appéllate Court: 
granting Interim injunction in favour of the appellant. The Supreme 


- Court while dismissing the said appeal reiterated the well settled princi- . 


ples which are required to be followed by a Court while disposing of an 
application for temporary injunction. 

9. In the decision reported in 1995(5) SCC 545, Gujarat Bottlings 
Co. Lid. v. Coca Cola Co. & Ors there was an agreement for grant of 
franchise of Coca Cola to Gujarat Bottlings Co. Ltd. to manufacture, 
bottle, sell and distribute beverage under Coca Cola Trade Mark. In 
the said agreement there was a negative covenant: restraining the 
Gujarat Bottlings Co Ltd not to deal beverage of any other brand. 
It appears that shares of Gujarat Bottlings Co. Ltd, were transferred 
to Pepsi, а rival of Coca Cola. In a suit filed by Coca Cola, High 
Court ‘ssunod Injunction res training the transferee of the shares from 
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using the plantand machinery of Gujarat Bottlings Co. Ltd. for 
bottling fos sale of beverage of any other company. The Supreme 
Court while dismissing the said appeal held that in the fact of the said 
case High Court rightly granted interim injunction. 


10. Im the decision reported in 1995(2) CLJ 506, Larsen & Tou bro 
Limited v. Kanak Project Limtted,a Division Bench of this Court 
disposed ofa First Misc. Appeal against an order disposing of an 
application under Order 39 Rules 1 and 2 and Order 39 Rule 4 of the 
Code of Civil Procedure filed by the respective parties. In that case 
admittedly the o vnership of the auit property belonged to plaintiff and 
the defendant's lease bad a long period to run.- There were allegations 
and counter-allegatioss of leakage being caused in the roof due to 
action of the defendants The repair proposed to be carried on by 
dsfendants resulted in conferring better amenities to it as a tenant than 
those available at the inception of the tenancy. In‘ the said case, 
according tothe terms of the lease, primarily the owners were liable to 
keep the roof and main walls and exteriors of the premises amongst 
others im good and tenantable order and conditlon. Under the 

- aforesaid circumstances, this Court held that it would not be proper 
to allow the'prayer of either of the parties as made for which adjudica- 
tion of tha respsotive right will have to be made. Thus, giving a 
direction for expeditious hearing of the suit, this Court disposed of the 
said appeal after setting aside the order. impugned by giving a direction 
of repair of the premises 1n the light of the observation made in the body 
of the said judg ment. ғ 


11. Tho principles laid down in those decisions are well settled 
But we fail to appreciate how those decisions can be of any assistance 
to Mr Mukherjee's client. = ` 

12. The scope of a First Misc. Appeal against ad order granting 
or refusing an order of temporary Injunction is now beyond any doubt. 
There is no dispute that an order of injunction is a discretionary one. 
In an appeal against such an order, the appellate Court generally does 
Rot intorfero with the discretion exercised by the Trial. Judge unless it 
appears that while exercising such discretion the learned Trial Judge 
has wrongly applied the principles for grant of such discretion or unless 
it is established that such discretion has boen unreasonably or capri- 
clously used. In this connection reference may be made to the decision 
of Sapreme Court in (4) Uttar Pradesh Co-operative Federation Ltd. 
v. Sunder Bros., Deihi reported in AIR 1967 SC 249. .In that decision 
Supreme Court was dealing with an appeal against an order granting 
stay in exercise of power under Section 34 of the Arbitration Act, which 
1з undoubtedly & discretionary power. While discussing the scope of. 
tho said appeal the Apex Court held that whore the discretion vested. 
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in the Court has been‘ и һу tho lower Ccurt, the appellate Court - 
would be slow to interfere with the exercise of its discretlon. In dealing 
with the matter raised before dt at the appollate stage, the appellate 
Court would not be justified in Interfering with the discretion under 
appeal solely on the ground that if it had considered the matter at the 
trial stage it might have come to a contrary conclusion. Ifthe discre- 
tion has beon exercised by the trial Court reasonably and ina judicial 
manner the fact that the appellate Court could have taken a different 
view may not justify such interference with the trial Court's exercise ` 
of discretion. If it appears to tbe appellate Court that in exercise of | 
its discretion the trial Court had, aóted unreasonably or caprioleusly 
or has ignored the relevant fact, then It would be open to the appellate 
Court to Interfere with the trial Court в exercise of discretion. 


13. Ín the decision reported in (5) AIR 1980 SC 1896, оцай 

Steel Tubes Ltd. v. Its Mazdur Sobha, while considering the scope of an - 

appeal against discretionary order, the Apex Court held that the 

{ appellate power interferes not wlien the order appealed is not right but 
only when it Is clearly wrong. The difference is real though fine. 


14. In this connection it will be appropriate to mention a case 
- reported in (6) AIR 1934 Cal 694, Durga Das v. Nalin Chandra Nandan, 
where a Bench consisting of 3 Judges of this Court while dealing with. 
an appeal, against an order of temporary injunction and attachment 
before judgment, which are ‘undoubtedly discretionary in nature, held 
that if the Trial Judge rightly appreciates the fact ard applies to those 
‘facta, the correct principle while exercising such discreticn that wil] be - 
в sound exercise of discretion. (Per Melony: Buckland, Acj and 
Tort William, J.). 


15. Keeping in view the aforesaid ЕРАТА if we consider (ће `~ 

present ©ввё it will appear that the learned Trial. Judge considered rent ' 
- receipts granted by the respondent in favour ofthe appellant which йо’ 
not indicate that Schedule ‘B’ viz , bath'end.privy, was a part of tenancy. 
The learned Trial Judge also considered the letters of attornment issued 
by the previous owners which also do not show that the tenancy conais- 
ted of any bath or privy as alleged by the plaintiff-appellant. In our 
opinion, the learned Trial Judge rightly placed no reliance upon the 
statement made in the challan before the Rent Controller for the month 
of August 1996, just before the institution of the suit, as tbe statements’ 
made by the appellant herself in the said challan cannot bind the 
rospondent. We are also of the view that the learned. Таза! Judge rightly 
ignored the affidavit ‘affirmed by one Shyam Sundar Seal, the son of one 
. of the co-owners of the property wherein he stated that in the усаг 1969 
. his predecessor sold the sult property to the respondent and the husband 
g ol the present appellant was a tenant in the said premises in respect of 
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опе ihop room with bath and privy onthe ground floor. Suffice it to 
say, the father of this gentleman who was actually one, of the Jandlords 
of the present appellant's husband in the letters of attorpment did not 
Mention thatthe bath and privy were included in the tenancy of the 
appellant, Therefore, on consideration of the aforesaid documents 
when the learned Trial Judge has arrived ata finding that the plaintiff- 
appellant had failed to prove prima facie case, sitting in в First Misc. 
Appeal against such discretionary order it would not be proper on our 
part to Interfere with such finding even if it ia possible for us to arrive 
at a different conclusion. As indicated above, we are also satisfied thet 
from the above materials which were placed before the learned Trial 
Judge, only conclusion that can -be arrived at prima facie 1s that ‘B’ 
Schedule property was not included within the tenancy of the appellant 

16 The appellant having failed to prove prima facie case, the 
other two factors viz becaute of convenience and inconvenience and tke 
question of irreparable loss and injury become insignificant. 

17. Thus, we find no merit in the instant Firat Misc. Appeal and 
the same is liable to be dismissed. 


18. There will be however no order as to costs. 


; Since the respondent bas already entered appearance in view of the 
nature of allegations made in the suit,itis desirable that the suit 
should be disposed of as expeditiously as possible and preferably 
чів a period of one year from the date of communication of this 
order to the learned Trial Judge. 2 


Sinha, J.: I agree. x 
"e- 


S. K. G. Y ; 
[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Sudhendu Nath Mallick 
Decision; April 24, 1997 
Bilverline'Forum (P) Ltd. Ta yes Petitioner 
Versus ў , 
Rajiv Trust & Anr. Be. "oso Respondents? 


Code of Civil .Procedure—Sectlons 115, 151, Order 21 Rule 97, 
Rule 99 and Rule I01—Ex parte decree—Execution proceeding— Resis- 
tance by third party claiming imdependent right—Entitled to hearlug 
before possession given—Inherent power of the Court— Unfettered—' To 

prevent abuse of process of Court. - А 
: Civil Rules aad Orders—Rule 208—Obstraction by third party— 
Entitled to hearing. 


*C. О. No. 1649-50 of 1996 


416 Silverline Forum v. Rajiv Trust У 1997 (2) CLI 
Silverline Forum Private Limited is the owner of the disputed 
flat. A temanoy in respect of this premises was created in favour of 
M/s Rajiv Trust O. P. in 1975 with an authority to sublet. Rajiv Trust 
sublet the property to Accounting and Secreterlal Services Pvt. Ltd. 
which:in turn sublet to M/s. Capstan Shipping. Sometime in. 1590 
Srlkrishna Arjun Trading and Investment Со. (Р) Ltd. became the 
owner of tho suit property as per order of the High Cour! and by 
purshase from them the Silverline Forum became owner of the property. 
Silverline Forum ‘filed suit for ejectmert against the Rajiv Trust being 
T. S. No. 326 of 1995 ia which M/s. Capstan Shipping was not a party. 
An ox parte decreo was obtained in tbat sult and the decree was put 
, into execution, Capstan Shipping having obstructed possestion an 
order for police help .was granted on the basis of an application under 
Rule 208 Civil Rules and orders read with Section 151 of Civil Procedure 
Code. But the execution of the decree was stayed on the basis of the 
Misc Case filed by the Capstan Shipping under Order 21 Rule 101 
read with 151 C P.C. The maintainability of this Misc. Case was 
challenged by the Silverline Forum. The trial Judge however held that 
although the Misc. Case does not specifically He under Order 21 
Rule 101 C. P. C. but the said Miso. Case is maintainable in law under 
Section 151 of the C. P.C Being aggrieved Revisional application was 
filed challenging the said decislon. 
‘The Court dismissing the Revisional application, 
HELD: Order 21 Rule 97 or Rule99 nowhere provides that it 
has no application t2 a third. party resistor. On the other hand Rule 97 
із quite clear im its application to a сазе of resistance or obstruction 
being given by any person to the execution of a decree for possession 
of immovable property Rule 99 applies to a case where any person 
other than the Judgment-debtor is dispossessed of the immovable property 
in execution of a‘decrea by the decree-holder. ( Рага 5 ) 


It musi be held that the О. P. No. 2 hasaright of hearing in the 
matter of police help prayed under Rule 208 of the С R.O Volume I 
or in the execution proceeding in view of the resistance admittedly given 
by him or on his behalf on a claim of independent right and als» 
challenging the decree on ground of fraud (Рага 8 ) 


An application under Section 151 C.P C. may be labelledas a 
miscellaneous Judicial case if it requires a judicial enquiry or order: 
Iiis admitted that the petition filed by the О P. No 2under Order 211 
Rule 101 read with Section 131 С.Р C. required a judicial enguir) or 

„order in view of the aforesald facis and circumstances of the case. Under. 
Section 151 the inherent powers of the Court are unfettered to make such 
orders as may be necessary for the ends of Justice to prevent abuse of 
the process of Court. , ( Parad) 


\ 
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There ts по reason to interfere with the impugned order under 
Section 115 С.'Р.С. By passing the impugned order the learned trial 


Judge has mot committed any furtsdictional error and has кої acted 


‘Illegally or with materlal Irregularity so as to occasion a failure of Justice 


or to cause Irreparable injury to the petitioner. A ( Para 11 )' 
. Cases referred to'i— ` Е 
(1)' Noorduddih v. Dr. K. L. Anand, 1995 (1) SCC 242 
(2) "Babulal v. Rajkumar & Ors., 1996 (3) SCC 154 
.6) Bhanwar Lal v. Satyanaraln & Anr , 1995 (1) SCC 6 
(4) Gaya Nath Ghose v Amulya Chandra Sarkar & ABr., 


_ AIR 1967 Cal 232 EE 
(5) Sübhendu Gupta'& Anr v. Calcutta V ya par Pratisthan Lid. 
` & Ors., 1995 (1) Cal LI 434 


i 4 4 


(6) Kazi Akeel Ahmed v. Ibrahim & Anr., JT 1996 (4) SC 444 


, Mr. Utpal Majumdar and Somen Bose ` Wo T'es for the Petiiloner 
Mr. ‘Ajit Panja, S. P. Roychowdhur y. Amiya-Nara yan с 


` Mukherjee, Goutam Lahiri, Phani Bhusan Das { 
‚ апа Chandan Mukherjee UTR t ue for the Respondens 


* ‘The judgment of the.Court тавая follows :— 3 
Both these two revisional applications have been heard analogously 
and would be governed ''by the following order. ` : 


‚ 2. Both the applications arite ‘out of the order dated 24.7.96 
passed by tho learned Judge-in-Charge, Bench No 5, City Civi) Court, 
Calcutta in Misc. Cane No. 556 of 1996, filed-by M/s. Capstan Sbippirg 
Estate (P) Ltd , the O.P. No. 2 in C.O No. 1649 of 1996 and petitioner 


in C О. 'No' 1650 'of.'1996 under Order 21 Rule 101 read with 
Section 151° CPC ‘praying for adjudication of “ite right, title and 


: interest. in respect of the disputed property and for dismissing the 


ejectment execution саве No 28 of 1996 pending in the said Court Ву 
the impugned order the learned Judge Ваз held that in view of the facta 
and circumstances of the case 'the'application under Order 21 Rule 101 ` 
CPC docs not lle but at the same time he has beld that an enquiry into 
the matter should be made under Section 151 CPC. ~ It is his categorical 
finding that although the Misc. Case dose not specifically lie under 
Order 21 Rule 101 CPC but the sald Miro. Case is maintainable In law, 
under Section 151 Of the CPC. The reasonings given by the learned 
Trial Jüdge-may be quoted below :—. " 
| «qtisafact that Order 21 `Кше`101 CPC is not applicable tn 
this сазе. 1t Is also a fact that the applicant is в third party-resistor, 
According to Order- 21 Rule 101 CPC third partyeresistor cannot 
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bringa separate suit. Jt ia also а fact that Order 21 Rule 97 or - 
Rule 99 CPC із not applicable In case of third party-resistor. Tben 
the question arises as to what is the remedy of the third party- 
resistor. Theanswer is that the third’ party-reslator has no other 
alternati ге but to file a Misc. Cate under Section 151 СРС. When 
the applicant has challenged the ex parte decree as a collusive onc 
and submits that fraud has been practised upon the Courttoobtam ex + 
parte deoree, in tbat case without hearing the Misc. Case. No. 556/96 
or without recording the evidence on thp points of collusion and 
fraud, the Misc. Case cannot be thrown out on the ground that it le 
not maintainable at all. So I hold that the Miso; Caso under 
Section 151 CPC is maintainable in Jaw." : 


3. Thelearned Counsel] appearing for Silverline Forum Private 
Limited, the appellant-petitionet in'C. О. No 1649 of 1996 has conten- 
ded that the above order passed by the learned Trial Judge is absolute-y 
illegal and as such it should be set aside under Seotton 115 CPC. 
According to Mr. Majumdar, tbe learned Counsel appearing for the 
above petitioner, in view of the finding of the learned Trial Judge that 
such a Misc. Case із not maintainable under Order 21 Rule 101 CPC. 
ре sbould have dismissed the same outright as there was no scope to 
hear out the sald Мис. Case independently under Secticn 115 CPC. 
Mr. Majumdar has made etrencous efforts to argue on the merits of the 
opposite party No. 2's application under Order 21 Rule 10) read with 
‘Section 151 CPC to bring home the point that the sald О. P. No. 2 bas 
по case at all to be decided ‘under Order 21 Rule 101 or independently 
under Section 151 CPC Оа the other hand, Mr Panja and Mr. Roy- 
chowdbury, the learnod Counsels appearing for the O.P. No. 2 Messers. 
Capstan Shipping etc. who Is also the petitioner in the second revisional 
application have contended that the said company has an independent 
right (о be adjudicated upon under Order 21 Rule 101 CPC or at least 
under Seotion 151 CPC But I must note that the merits of the case 
pending before the learned Trial .udge bave not yet been considered by 
the Trial Judge because the impugned order was: passed by the Trial 
Judge on the point of maintatnability of the above Misc. Case taken on ` 
behalf of the present petitioner before him. There 15 no finding of the 
Trial Judge in the impugned order about the merits or otherwtse of the 
Miso, Case. In that view of the matter this Court will not mako any 
observation on the merits of the case. Itis only to be scen whether by 
passing the impugned order the learned Trial Judge bas exercised a 
jurisdiction not vested In him by Jaw or has failed to exercise a juriidic- 
tion so vested or has acted In tbe exercise of his jurisdiction illegally or 
with material {rregularity and that if such order is allowed to atand it 
would oczasion afafiure of Justice or cause irreparable injury to the 
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party against whom It bas been made; The revisional Court is also to 


вос in the alternative if the order had been made in favour of the party 
applying for revision, И would have finally disposed of the suit or, other 
proceeding. There is, however, no case that tbe Trial Judge has falled 
to exercise his jarlediction so vested on tho part of any of the petitioners 
in the above two revisional applications, This is to be seen whether the 
Trial Judge by directing the Misc. Case to be heard under Section 151 
has exorcised а jurisdiction not vestod.in bim by law or while paseing 
the above order has acted illegally or with materal irregularity and 
above all whether the impugned order is allowed to stand would 
occasion a failure of justice or cause irreparable injury to the petitioners. 
Although the question of considering the above Misc Cave on merits by 
this High Court does not arise at all it. would be of great advantage to 
'refer to the admitted or undisputed, set of facts to appreciate the 
contention of the parties to the present proceedings. ^ 


| ‚4 The disputed property is a flat being No. 3 of Harrington 
Mansion at 8, Ho-Chi-Minh Sarani, Calcutta 71.. Admittedly the 

“Suverline Forum Private Limited is the precent owner of the disputed 
premises of which опе Arun Kumar Jalan & Others were the previous 
owners. The 'erstwhlle owners i.e. Arua Kumar Jalan &*' Others 
created tenanoy in rospect of the disputed premisés in favour of 
M/s. Rajiv Trust (О P. No. lin CO No 1649 of 1996 and O P. No. 2in 
CO No. 1650 of 1996) sometime in 1975 with an authority to sublet or 
sub-leasc the same for a period not exceeding ‚10 years. Onl 6.80 the 
Rajiv Trust sublet the property to -Accounting and Secretarial Services 
Pvt Ltd. On 20 10 8i the said Accounting & Socretarlal Services Pvt. 
Ltd. aublet the suit. property to the ОР No. 2, M/s. Capstan Shipping 
etc. Sometime in 1990 one Srikrishna Arjun Trading & Investment 
Co. (P) Ltd became the owner of the auit property as per order of this 
High Court which was communicated by the Jalans to Rajiv Trust. 
On 30 3 90 Rajiv Trust terminated the tenancy of “Accounting & Secre- 
tarial Services Pvt. Ltd. and accepted the sub-tenancy of one AAR Com- 
mercial Co Ltd On 14 1 92 the sald Rajiv Trust cancelled the tenancy of 
AAR Commercial Co “Ltd and accepted Vidit Marketing & Chemicals 
Pvt Ltd. The O.P. No 2, from May 1992, started paying rent tq Vidit 
Marketing & Chemicals Pvt. Ltd. On 21.495 the present petitioner 
Silverline Forum Pvt. Ltd purchaded the suit property from Srikrishoa 
Arjun Trading & Investment Co, (P) Ltd 

қ On 28 6.95 the Silverline Forum Pvt. Ltd., the present peti- 

tioner in the first revisional apalication, filed а suit for declaration and 
injunction being T.S No. 220 of 1995 against Rajiv Trust for a decree ' 
of permanent injunction restraining them from carrying оп illegal 

- construction-on the suit property The. O.P. No. 2t.e. M/s. Capstan 


i 
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'Shipoing filed an application In the sald suit for being added. as party 

on 137.95. On 31.895 the Silverline Forum filed a second suit for 
ejectmentagainst the said Rajiv Trust belag T.S.. No. 326 of 1995. 
On 4.9.95 the OP. No. .2 Le. M/s. Capstan Shipping filed T.S 

„Мо 2987 of 1995 agalnst the said Rajiv Trust and the present, petitioner . 
i.e. Silverline Forum. It may be mentioned that all these-sults were 
6164 inthe City Civil Court, Cáléutta. On 12.42.95 ex parte decree 
for eviction was passed in T.S. No. 326 of 1995-against Rajiv Trust in 


- which the О.Р, No. 24 e. M/s Capstan Shipping was admittedly not a’ 


party Inthe meantime, on 7.9.95 Capstan Shipping in their suit. 
being T.S. No..2987 of 1995 prayed for an ad Interim order of injunction 
which was refused by the Trial Conrt.- Against the sald order Capstan 
Shipping preferred an appeal before thls High Court and this High 
Court ultimately dismissed the appeal and directed by Ite order 
dated 7.3.96 passed in. F.M.A.T. No. 3488 of 1995, the Trial Court to 
dispose of the injunction application in T.S. No. 2987 of 1995 within 
3 woeks, Аі ће time of hearing of the present matters the undisputed 


` position ts that the said Injunction application was dismissed for default 


end application for its restoration has been filed which is stil) pending. 


6. On 13.396 the Silverline Forum put the ex parte decree 
obtained by them in T S. No. 326 of 1995 as per order dated 12.12.95 
into execution in Exooution Case No. 28 of 1996. In the said execution 
case 20.3.96 was fixed for making over possession of the sult premises 
by the Court Bailiff but on the said date possession could not be 
delivered because of the admitted resistance: and obstruction given by 
the representative of the Opposite Party No.2, Capstan Shipping. The 
Court Bailiff returned the writ on 20 3.96 in the Bxeonting Court below. 
On 22 3.96 the petitloner decree-holder Silverline Forum made sn 
‘application under Rule208 of the Civil Rules & Orders read with 
Section 151 of the CPC in the Executing Court for ¢xcoutiag the decree 
through police help. On’ 2.4.96 the learned Judge, 200 bence of the 
City Civil Court allowed the prayer for police help without hearing tho 
rosistor or obstructionist Capstan Shipping and fixed 4.4.96 for execue 


ting the decree for police help. On the same dato l.e. 4 4.96 while the - ` 


decree was being executed through police help the Court below passed 
an order stopping the execution proceeding in view of the Misc. Case 
being No. 556 of 1996 being filed by the Capstan Shipping under 
Order 21 Rule 101 read with Section 151 CPC. Against the said order 
of atay passed. by the Court below on 4 4.96 the Silverline Eorum the’ 
present petitioner preferred an appeal before th: High Court which was 
admitted as F.M.A.T No. 1075 of 1996, Ву the order dated 18 4 96: 
passed by the Division Bench admitting the aforesald Misc. Appeal 
the Court below was directed, to hear out all objections relating to 


А 
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execution of decree by 6 5.96, At the time of hearing of the aforesaid 
Misc Case on 17.5.96 the learned Counsel appearing for the present 
petitioner Sliverline Forum ralsed the point of maintainability of tho 
. aforesaid Misc. Caio and submitted that the Court below bad no 

jurisdiction to try ths same. The Court below by its order dated 17.5.96 

fixed 22.5 96 for hearing the maintainability point relating to the 

aforesaid’ Misc. Саве. Ultimately on 24 7 96 the learned Trial Judge 
: pues the impugned order which has already been referred to. 


7 .Now the question is whether there із any reason to interfere 
with the impugned order passed by the learned, Trial ‘Judge under 
Seotion 151 CPC, Admittedly the О.В. No.2 Is in possession of the 
suit premises and has been Ча possession of thé same since 20.10 81 fe. 
from long before the present petitioner brought T.S. Мо. 2230 of 1995. 
on 28,6.95and T S. No. 326 of 1995 on 12.12 95 against the Rajiv 
Trust. The TS. No 326 of 1995 was the suit for ‘eviction against the 
Rajıv Trust in whioh an ex parte decree was obtained by the present 


petitioner, The deoree obtained in the said suit has been put into А 


execution by the petitioner which has been resisted by the present 
O P. No-2 M/s. Capstan sSbipping . ор. its alleged independent right. 
In this connection, it would be helpful to refer to the provisions of 
Order 21 Rule 35 (1) of the CPC which runs ‘ag ‘follows ;— 2 
"Where a deorec is for the delivéry of any immovable property, 
possession thereof shall be delivered to the pàrty to whom it has 
been adjudged, ‹ог to such person as he may appoint to receive 
delivery on -his behalf, and, if necossary, by. removing any-person 
{ bound by the decree who refuses to vacate thé property". 


8 . Tbe provision is quite clear in atating that possession of the - 


Immovable property in, the subject matter of the decree [s to be delivered 
to the decree holder or to'his antborised egent, if necessary by removing 
any person bound by the decree who refuses to vacate tho property. As 
hasbeen already noted M/s Capitan Shipping was not a party to the 
petitioners Т. S. No. 326 of 1995 where the ex parte decree was passed 
against Rajiv Trust. The question whether Capstan Shipping 1s bound 
by the decree passed in the above suit or not is to be,deckded in the light 
of the objections: taken by ‘the said O. P No 2 Along with the afore- 
said provisions the provisions of Order 21 Rule 97 to Rule 101 should 
be taken note of. Under Order21 Rule97 where the decree holder, 
while executing ‘the decree for possession .of the immovable property 
is reslsted or obstracted by any persons in obtaining possession of the 
property he may make an “application to the Court complaining of such 
resistance or obstruction. ` On: auch application being made the Court 
has to proceed to adjudicate upon the same ia accordance with the, 
provisions as provided ш Rale10l. Similarly under Rule 99 where any. 
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.person other than the, judgment-debtor is dispossessed of immovable 


property by tho decree-holder in execution proceeding ctc. һе may make 
an application to the Court complaining of such dispossession. On 


' such application being made the Court has to proceéd to adjudicate 


upon (ће same in accordance with:the provisions of Rule 101 If the 


' oase of the decree holder under Order 21 Rule 97 succeeds the Court is 


to pass the orders under Rule 98 and if the application of the person 


“dispossessed of the immovable property under Rule 99 succeeds the 


Court ів to pass appropriate orders under Rule 1C0 Be it an 


- application under Order 21 Rule 97 or an application under Order 24 


Rule 99 the questions raised in the samt are to be determined by the 
Court on adjudication under Order 21 Rule 101. So it is quite clear 
that Rule 101 is the controlling rule of Rules 9:-98 and Rules 99-100 as 
the саво may be. -Rule 99 ів attracted when а person other than the 
judg nent- debtor is ‘dispossessed of immovable property by the decree 
holder in the execution proceeding. In the Instant case the application 
under Order 21 Rule 101 read with Section 151 CPC was filed bythe 
M/s Capstan Shipping О P. No.2 who is admittedly not tbe judgment- 
debtor in relation to theex parte decree obtained by the Silverline 
Forum in their suit belng T S. No. 326 of 199 on 12.12.95. It has 
been contended by the learned Counsel appearing for the petitioner that 
an application under Order 21 Rule 101 could not lle at the instance 


_of the M/s Capstan Shipping as admittedly they. wore not dispossessed 


of tho decretal property and that as such the lower Court s jurísdiction 
under Rule 101 could not be invoked: The learned Trial Judge In bis 
impugned order has held that Order 21 Rule 57 or Rule 99 CPC ів not 
applicable in case of a third party-resistor. The learned Counsels 
appearing for both the parties have submitted that this observation of 
the learacd Court below is palpably wrong in view of the provisions of 
Order 21 Rule 97 and Order 21 Rule 99 CPC. The above provisions of 


^^ Order 21 Rule 97 and Rule 99 have already been discussed by me. 


Order 21 Rule 97 or Rule 99 nowhere provides thatit bas no applica- 
Поп ќо в third party-resistor. On the other hand Rule 97 is quite clear 
in its application toa case of résistance or obstruction being given by 
any person to tho execution of a decree for possession of immovable 
property.’ Rule 99 applies ќо а саве where any p'rsen other tban the 
judgment-debtor is dispossessed of the immovable property in execution 
of the decree by the decree-holder So this part of the finding of the 
learned Trial’ Judge must be held to be wrong, but, such observation, 
a3 has been rightly submitted by Mr. Roychowdhury does not vitiate the 
entire order in view of the admitted position that 1n connection with 


', the prayer for police help under Rule 208 of the Civil Rules and Orders 


Volume І made by the present petitioner, the О Р No. 2 was not heard 
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А р \ Ы ^ Ы 
although specific allegation was there against the О. P. No. 2 or Its 
Tepresentativé by name that they ‘resisted the execution of the ex parte 
decree passed In favour .of the petitioner sgainit the sole judgment- 
debtor Rajiv Trust., Mr Roychowdhury has submitted that the law 
M well'settled on this point that when а third party is in possession of 
the decreta] inmovable pro»erty and resists the execution, the applica- 

' tion made by the decree-holder under Order 21° Rule 35 of the Civil 
Procedure Code and for police help should be treated as application 
under Order 21 Rule:97 of the CPC and adjudication ie required to be 
conducted under Rule98. In sucha саве earlier dispossession of the 
applicant resistor from the property in execution аз required under 
Rule 99 is not a condition precedent for giving а hearing to the resistor. 
In support of .his contedtion he has referred to the decisions of the 
Supreme Court reported In (1) 1995(1) Supreme Court Cases Page 242 
and (2) 199: (3) Supreme:Court Cases Раве 154, Mr. Roychowdhury has 
also refertod to another decision of the Supreme Court reported in 
(3) 1995 (1) Supreme Court Cases Page б, Bhanwar Lal v Satyanarain 
and Another. , It has been held there as follows t— 

“Order 2}, Rule ›53) postulates that the person in possession of 
the immovable Property to be delivered under the decree must be per 
--force bound by the decree. The Person resisting delivery of porse- 
ssion must be bound by the decree for possession.. In other words 
the resistor must claim derivate title from the judgmeztidebtor. The 
Court gets power under Order 21, Rule 97 to remove such obstruc- 
tion or resistance and-direct its officer to put the decree holder in 
· possession. of ‘the immovable property after conducting enquiry 
under Rule 97. Rule С7 envisages that.““any person” even including 
the judgment-debtor irrespective of whether ho claims derivative title 
from the judgment debtor or set up his cwn right, title or Interest 
dehors the judgment-debtor and he resists execution of a decree, then ` 
the Court in addition to the power under Rule 35(3) has been 
empowered to-conduct an enquiry whether the obstruction by that 
person.in obtaining possession of the immovable property was legal 
or not. The deoree-holder gets aright under Rule 97 to make an ` 
application against third parties to have his obstruction remcvcd ага 
an enquiry thereon could be done Each occasion of obstruction « r 
resistance furnishes a cause of action to the decret-kolder to make 
an application for removal of the obstruction or resistance by such 
person’, | f i 
9. Mr. Roychowdhury . has alao referred to a decision of this 
High Court ta (4) AIR 1967 Cal Page 252, Gaya Nath Ghose v Amulya 
Chandra Sarkar and Another, where this High Court has decided the 
question of the right on hearing ofa occupant resistor. The relevant 
part of the judgment may be quoted below :— ; 
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“г the decree cannot be effectively executed without police isis 
-the decree- holder may apply to the Court for the grant of such help. 
An application for police .help is. “essentially different- from ‘an 
application under Order 21 Rule 97 though the two applications; are 
-often jolned.In one petltion........... eere € 


An order for police help vitally effecte all persons in actual 
possession of the property With the’ powerful backing of such an. 
order all persons in actual possession whether they are bound by the 
decree or not аго likely to.bo evicted, brevimanu from-the property 
summarily. “Rellef-by way of restoration of possession obtained by 

, an application ‘under Order 21, Rule 100 is poor consolation for a 
person who is unlawfully dispossessed. The Court should, therefore, 
proceed with great caution’ in granting police-help. `The- Court 
should not hesitate to give such:ald if execution of its process is 
unlawfully obstructed and its process cannot be executed without 
such ald But where there is a bona fide claim by an occupant that 
he is not bound by the decree and as such is entitled to resist eviction ' 
in execution of the decree the Court may and should decline to give 
such ald uatil his claim js nogatived in appropriate proceedings...... 
РОТИ 1. The claimant is ‘vitally affected by an ° 

E order for police ‘help and is entitled ‘to-be heard on an application 
_ praying for such help. The Court has unfettered discretion and: ‘ample 

‘power to do/justice. · The, Court may examine. any porson it thinks 

fit and;hear him. If necessary, the ‘Court -may direct notice to all 
persons in actual possession by advertisement or otherwise. The 
decree-holder is under в duty to disclose fullfects An order for 
police help obtained Improperly or by suppression of material facts 
+ Ча Hable to be set-aside’, 


10. It has been urged before ше Ьу Mr — A 
‘learned Counsel for O. P. No. 2 that in the instant matters his client 
ralsed a bona fide claim regarding its right to occupy the suit premises 
in respect of which ап ex parte decreo was obtained by the petitioner by 
practising fraud. “I agree with the contention of Sri Royc owdhury - 
that this aspect ‘of the matter has got to be adjudicated upcn 
in the aforesaid Misc. Case by the Court below although strictly 
speaking an application under Order 21 Rule 99 did not Не in the facts 
and ciroumstances of the caso because admittedly the-O, P. No. 2 has 
not been dispoasessed ; although’ being resisted by the, O. P No.2 or his 
named agent the petitioner did not file any application under Order 21 
Role 97 CPC. He simply prayed for police help under R üle 208 of the 
CPC whi:h was allowed ex pürte without hearing the O P. No.2. The 
application of the petitioner under Ruje208 of the Civil Rules'and Orders 
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Volumé T read with Section 151 of the Code of Civil Procedure Is to be 
found | at Page 8) of thé- first ‘revislonal’ application being Annexure: *H'. 
Asit appears froni the Patdgraph Jof the same ‘admittedly no resistance 
. was given оп behalf of- the “judgment: debtor f. e Rajiv Trut, From 
Paragraph 3 it further appears that óne Basab Bhattacharjee on behalf 
ofthe О.Р. No 2 resisted ‘the „oxecution, From the list of dates haa 
-~ submitted by the le агпей Couiisel appearing for the petitioner it appears 
that the possession of the sult premises by | the'O. P. No. 2 since 20 10.81 
was within the knowledge of the pelitioaer. Мг. Roychowd¢hury has 
rightly submitted that it would be unreasonable to- expect or require the 
judgment-debtor to. approach ‘the Court under Order 21 Rule 99 after 
allowing itself.to be dispossessed by the decreo-holder The O. P. No.2, 
being not given an opportunity of hearing іс the matter of the petitio- 
-nos’s application for police help under Rule 208 of the C.R O , Vojume I 
and he being threatened with dispossession in the,execution proceeding, 
had ao. other altornatiye than to approach by. filing a petition under 
Ocder.21 Rule 101 read with Section 151 CPC. It is rightly submitted 
by Sri Roychowdbury : аз because the petitioner did not file any applica- 
tion under Order 21 Rule 97 CPC on belag admittedly resisted by the 
О P. №. 2 not being the. judgment-debtor or olayming any title under 
lt, his application under Order 21 Rule 101 read with Section 151 CPC 
cannot be. thrown. out or summarily, rejected. As such Mr. Roy- 
chowdhury submite t thåt the learned Court below has rightly directed an 
enquiry of .the matter under Section 151 CPC in the same Misc, Case 
being No: 556 of 1996 In view of the aforesaid decisions cited by 
Mr. Roychowdhury it, must be held that the O. P. No. 2 bas a right of 
hearing in the matter of police help prayed under Rule 208 of thes 
C. R. о, Volume 1 от 1п {һе execution proceeding in view of the resis- 
tance admittedly given by him or on his behalf on a claim of indepen- 
dent-right and alsó challenging the decree on ground of fraud, Ina 
recent case decided by Division. Bench of this High Conrt reported in 
7 (5) 1995 (1) CLJ Page 434, Subhendu Gupta апа Anr. т. Calcutta У yapar 
Prajtsthan Lid. and Others. it bas been. beld, as follows : — 


'""In'terms of Rule 101 the scope of adjudication extends to all 
questions including. ‘questions relating to right, title or Interest in the 
property arlalng between the parties to a proceeding, on вп applica- 
tothe adjudication 2 of the application'and expressly takes away the 
right -of filing separate suit ‘for determination -of’such questions. 
There'cannot be any controversy that а person who obstructs'hes a 

` sight: of. hearing and: аз such falls ша the category of Vr nd to tbe 
‘pfosesding.”” | 


r LEES 
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. J1. Now the question {a whether the learned Court below аар 
tted any act of ilegality or material irregularity by directing the Мис. 
Саво to bo heard under Seotion 151 CPC. Rule 776 of C.R.O. Volume I 
enumarates the cases under- the Civil Procedure Code or under other 
Acts are to be treated ac miscellaneous judicial cases. The Civil Rules 
and Orders are the administrative rules framed by this High Court in 
discharge of tte constitutional obligation of superintendence over Its 
subordinate Courts. Rule776 may be ды below which runs as 
follows :— 


"Separate statements being provided to show applications for. 


* ‘the execution of decrees, those will not be Included under the head 
“Miscellaneous Judicial’? casos, and it is Intended that such other 
oases only as require a judictal enquiry or order should be Included." 

The classification of cases as made in the above Civil Rules and Orders 

is for statistical purpose. It is clearly provided in the aforcsald Rule 

that such other cases may be treated вв miscellancous judicia! cases as 
require a judicial enquiry or order. The instant Misc Case being 

No. 556 of 1996 has been directed by the Court below-to be heard as 

such under Section 151'СРС without however any reference to the above 

Rule, In view ofthe provision of Rule 776 C.R.O., Volume-I I do not 


fiad any illegality in the same Ай application uncer Section 151 CPC ` 


_ may be labelled as a miscellaneous judicial case if it requires a judicial 
enquiry or order. It is admitted that the petition filed by the O. P. 
No. 2 under Order 21 Rule 101 read with Section 151 CPC required a 
jadicial enquiry or order in view of tho aforesaid facts and circumstances 
of the саве. · Under Section 151 the inherent powers of the Court are 
hufettered to make such orders as may be necessary for the ends of 
justico or to prevent abuse of the process of the Court. In the instant 
caso О. P. No. 2 does not strictly oomo under Order 21 Rule 99 CPC, 


But admittedly O Р. No.2 is in possession, he has resisted the execu-' 


tion of the decree and bis possession Is under threat. In the list of dates 
submitted by the learned Counsel appearing for the petitioner it has 


boon admitted that on 4 4 96 execution of the decree through police help- 


in respect of the disputed premisea was almost complete and nearly 80% 
of all the furniture and fixtures were removed by the Court bailiff, but 
the oxecution could not be completed through police help because of the 
order of stay granted by the learned Court below on the same date in 


the aforesaid Misc Case. 


‹ 12. In this position, I do not find any reason to interfere with the à 


impugned order wheréby the learned Judge has rightly-granted hearing 
to tho О. P. No. 2 under Section 151 CPC in the matter of the execution 
. proceedings arising out of the ex parte decree obtained by the petitioner 


in respect of the disputed promises. The learned Counsel for the’ 


` 
* 


- 


+ 
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petitioner has referred to number of decisions in support of his contcn- 
tion that “the impugned order is bad in law but T do not-thirk It 
necessary to refer to the same in view of the legal position as noted 
above except the one reported in (¢) Judgments Today 1996 (4) SC 444, 
Kazi Akeel Ahmed v. Ibrahim and Anr In that case the Supreme Court 
rejected the plea ofthe respondent,that he was a tenant on tbe ground 
that the claim was wholly fictitious. The relevant part of the judgment 
may be quoted below for appropriate appreciation of the background :— 


“It is true that when ап applieation under Order 2) Rule 97 of 
the Code is made, it contemplates an Investigation irto the claim 
made In the application, in accordance with the provisiors contained 
in Rule 98 and the rules following thereafter. But in the speclal 
facts and circumstance of thé present саке, we sce Bo rcasop to hold 
such an enquiry or investigation as the same would be a futile 
exercise in view of the fact that Civil Suit instituted by the respondent 
No 2 Girraj making the same clalm as has been made by blm in his 
application under Order 21 Rule 97 bas been dismissed by the Civil 
Court on November 2,1995 А perusal of the said judgment gocs 
to show that the respondent No 2 Girraj was unable to produce any 
evidence, oral or documentary, to prove that he was holding the 
shop in question asa tenant in his own rights. These facts cleerly 
go to show that the claim of the respondent No 2 that he іга tenant 
is wholly fictitious and witbout any-foundation and it was for this 
reason that the suit had been dismissed with cost to tbe tune of 
Rs. 2,000. Having regard to these facis and circumstances, we find 
absolutely no merit in the application of respondent No. 2 resisting 
the execution of the decree validly passed by a 'competent Court of 
Law". ; 


: 13. In the instant case the position is quite clear. Admittedly 
on 4.9.95 the oresent О P No. 2 filed a Title Suit being T S No 2987 
of 1985 against the present. petitioner and' tbe Rajiv Truet which is still 
pending. Admittedly thero has not been the only adjudication in the 
above.suit relating to tbe right, title and interest of.the O. P. No.2 in 
rospect of the disputed property. So the above repor ed decision of, 
the Supreme Court does not hélp the petitioner in С O. No. 1649 of 


' 


1996. 2 


In view of the above facts and circumstances and the materials on 
record and after considering the legal position in this regard I again ~ 
reiterate that there is no reason to Interfere with the impugned order 
under Section 115 CPC. By passing the impugned order the learned 
Trial Judge has not committed any jurisdictional error and has not acted 
Mlegally or with material irregularity so as to occasion а fallure of justice 
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Or to cause irropsrablo injury to the petitioner. The question of failure 
of justice or sufferance of irreparable injury by the petitioner боев пої 
arise at all as the learned Trial Judge has directed the matter to be heard 
. On merits under Section 151 CPC. There is no substance in both the 
rovislonal applications. Accordingly both are dismissed, No order as 


И , 


фо costs, All interim orders are vacated. 
8.K.G. _ - 
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The State of West Bengal & Ors A Y Respondents* 
; Constitution -of India—Article 226—Power of review of High Court 
-—Appeal against order in writ petition—Error apparent on the record — 
.Inbérent power. Е 7 = i 
Code of Civil-Procedure—Section 141, Order 47 Rule 1—No appli- 
cation in.proceeding in writ Court regarding review. 
: ‘High Court Writ Rules—Rule 53— High Court proceedings— Civil 
Procedure Code applicable—In procedural matter only. 
^ Rules for Management of Recogulsed Non-Government Institutions 
(Aided and Unalded), 1969 -Rule 28, Clauses (1) aad (И) of sub-rule (1) 
„and Clause (i) of sub-rule (2)— Directions, issued by Director of Educa- 
'tion—Statutory in nature—Selection of candidates—Qualifications шем: 
tioned in Employment Exchange to be considered. | . С 
,: Avacangy in {йе розі of Assistant Teacher arose in Paranchak 
Sikiha Niketan qualification for which was B. So. (Hons.) in. Chemistry 
preferably B. T /B. Ed, P. С. B Т from general category. The project 
Employment Officer sponsored names of 17 candidates including the 
writ petitioner and;the appli-ant Smt: Mukti Rant Sahoo, 'After inter- 
viow a рабе! .was prepared: wherein the name of the applicant was at 
serial №..1 ‘and appointment letter was _issucd to her. А writ petition 
wai filed by the -writ petittoner' which was ‘disposed. of-with a direction 


- CF, М. А.Т. No 3941 of 1994 


2 
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проп the District Jpsppotor of Schools, Secondary Education, Tamluk 
fo hold fresh interview Да appeal tho division bench directed that the 
serviges of the respondent No.7 should ‘not be disturbed until fresh 
panel is made. А fresh pane) has since:been prepared ia which the writ 
petitioner has been placed atserlal No 1. The applicant Mukti Rani 
Sahoo preferred a review application on the ground that the writ 
Petitioner did not hayo the deqres.ata potat of.time 1. o on 13.6.1996 
“When the selection process was started by.D.I.S. E., Tamluk and thus 
np.crodit році be given to,the said B. Ed. degree. 
‘Fhe Court allowing thé -Review petition and consequently dismi- 
selog-the-writ petition, - Р ў 
HELD: П із not [n dispute that the Director of School Education 
in exercise of Мз power conferred upon him under Clauses (1) and (II) of 
tub rule(1) and Clause (1) of sub:rule(2) of Rule 28 of the Rules of 
management-of Recognised Non Government Institutions ( Aided and Un- 
alded), 1969 read with some other notifications of Education Department 
issued from time to time was entitled to lszua directions ds regards 
Feorultment af «teach[ag „апа non-teaching staff. Such ‘directions have 
been held to be statutory ia nature in varióus decisions. — ( Para 12) 


7 qm thé year 1993, however, afresh dirécitón-has been issued by the 
Director .of .Education and in «Rule. 6(a) thereof in no.uncertain term it 
was stated:— “No credit shall be given to. the qualification other than 
he qualifigation mentioned Бу the D. I. S. (SE) in the, prior permission 
and mentioned by the Employment Exchange.” _ Я ( Рага 14 ) 

In the Ingtant case admittedl y the.sponsorship was sought for from 
the Local Employment ‘Exchange and not from Nasional Employment 
Exchange. The боса! Employment Exchange sponsored the вате of the 
writ petitioner having merely B. Sc. ( Hons.) qualification. (Para 16 ) 

The question has also been «considered in details -by the division 
bench of this Court In F M. A. T. No. 623 of, 1996 GSri,Srikumar Pal 

-y The State „of West Bengal) wherein this Court upon taking into 
consideration a large hùmber of decistons held that im terms of the 
aforementioned-rules, only:the qualification retommended by the Employ- 
ment Exchange can be taken {nto consideration, . "(Para21) 

~ «The power of reviéw.ts exerctacd by this Court under Article 226 
of the Constitution of india А writ Court or for that matter any appeal 
Court dectding. an appeal froma decision da, exercise of its Jurisdiction 
under Article 226 of the Constitution of India and. not under Order 47 
Rule of the. Code of СЇР Procedure. » In terms of Section 141 of the 
Code of Civil Procedure, the provisions oj-Çode of Glvil Procedure have 
mo application tm relatjon 10 а, proceedings, under Article 226 of the 
Constitution of India. ‚14 ta true that in terms of Rule 53 of the writ 


^ 
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rulea, the Code of Civil Procedure are applicable but asrules сап be 
framed only im respect of the procedural matters, the legal right of a 
person cannot thereby be taken away. In thts view of the matter we are 
unable fo hold-shat Order 47 Rule 1 of the Code of Civil Procedure ipso 
facto will have any application in a proceeding under Article 226 of the 
Constitution of India. This Court cannot lose sight of the: fact that the 
- writ Court is not only a Court of law but also a Court of equity. In exer- 
cise of its power of review, thus not onlytt can revlew its order when 
there existis an error apparent on the face of the record but also in~ 
exercise of iis inherent jurisdicilon and in the interest -in Justice. 
( Para 36) 
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The judgment of the Court was as follows :— 

Sinha, J. t'An application has been filed, inser alia, for recalling 
an order dated 20th January, 1995 passed in this appeal by a Division 

. Bench comprising of Моко! Gopal Mukherjee and Vidya Nand, JJ. on 
behalf of Smt. Makti Rani Sahoo 

` 2. Before considering the point at issue the fact of the matter 
may be noticed. 

3. A vacancy in tho post of Assistant Teacher arose in Paranchak 
Siksha Niketan.. A prior permission was granted by the District 
Inspector of School, Secondary Education, wherein the required qualifi- 
‘cation méntioned was B. Sc. (Hons.) in Chemistry preferably BT/B. Ed., 
P G.B.T. from general category. Tho project employment officer spon- 
sored the names of 17 candidates. including the writ petitioner-appellant 
as woll as the applicant Smt. Mukti Rani Sahoo: The writ petitioner. 

- recorded his qualification in National Employment Exchange as M. Sc, - 
in Chemistry. Tho writ petitioner's В. Ed. degree was not reported in 
the Local Employment Exchange and an intcrvlew was held on 
11th September, 1994 whereafter a panel was prepared ; the namo‘of the 
applicant was at Serial No. 1 thereto. The aforementioned panel was 
accepted and approved by the Ad-hoc Committee which was subse- 
‚ quently also approved by tho District Inspector of School, Secondary 
' Eduoation, Tamlok whereafter the applicant was issued an appointment 
letter dated 28th December, 1994. A writ petition was filed by the writ 


` 
` 
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potitioner- -appellant wheréin an interim oidér to mialütaln status quo 
was passed on 21st November, 1991 which was marked as C. O. 
No: 1429 (W) of 1995. Th& ‘sald interim order wis modified on 
6th December, 1994 to the effect that pending hearing of the writ 
petition, the: appointment may ђе made from the. impugned panel which ' 
would, however, ablde by the result of the writ application. Pursuant 
to the ‘said order, an appointment letter was issued on 27 12 94. Byan 
order dated 20 1. 1995 thé éald writ petition was disposed of with a direc- 
Чоп upon, the District Inspector of School, Secondary Education, 
Tamluk to hold а fredh interview within the «pécllied period." However, 
іп an appeal taken. from tho said order the division bench overruled the 
said decision observing, that thé services of thé respondent No: 7 Ael 
Bot be disturbed unti? a fresh pane] was made. 


4. On 14th February, 1996 a contempt noticé was issuéd but tho 
sald proceedings was disposed of upon accepting apology of tbe con- 
temner. d 

5 Itis БЫ that а fresh panel has been prepared after holding 
Interview in which the Writ petitioner has been placed at Serlal No. 1. 


6 This reviow ‘application has been filed by the applicant, Inter 
alia, on the ground that the writ petitioner did not bave the degree ata 
point of time l. e. on 136 1996 when the selection process was started . 
by D. IS. B., Таштак and thus o cradit could bo given’ to the said 
B. Ed. ‘degree It {is ‘fated that the Government Circular No. 225619) 
G. А. dated'14 10 92 which was iubseqüenily incorporated in the 
statutory recruitment rules published on 20th May,' 1993 stands in ы» 
way relating to his ‘claim for getting tbe benefit ‘of obtaining В. Ed 
degree. According. to .the applicant unfortunately the Court of appeal 
did'not take into consideration the impugned direction, 1ssted by the 
Director of School: Education’ in exercise of his statutory power ‘under 
the-1969 Rules and thus there exists an error apparent on the fate of 
the record. d 

7. Mr.'Bikssh Ranjan Bhattacharjee, tbe learned, Counse! appea- 
ring on behalf of the'appellant, therefore, subinitted that 1b this view of 
the matter, fhe judgment and order passed by the division bench 
dated 20 1:95 should be recalled. Reliance in thie connection has been 
placed In (1) Commissioner. of Sales Tax, J & К & ‘Ors v.\Pine 
-Chemicals Ltd. & Ors reported in 1995(1) SCC 58, (2) Kerala-State 
Electricity Board'& Anr. v. M. В F. Ltd ‘reported о 19 6(1)-SCC 597. 

, and (3) M V.Venkataramana Bhat v Returning Officer & Tahitldar:& 
Ors. reported in 1993(4) SCC 317. 


- ‘8 Mr. Mukul Prakash Banerjee, the learned Coun;el appearing on 
behalf'of the writ potitioner- “respondent, however, submitted ‘that ‘the 
directions ‘igsuéd -Бу: the Dirsétor: of School Education -Is ultra vires 
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Section 45(2Xd) of the West Bengal Board of pU Educatlon Act 
inasmuch as tho Director has been „granted unrestricted power to make 
, any direction. It is submitted that no provislon for sub-delegation 
having been made in the statute, Rule 28 must be held to be ultra vires 
the гше making power. It is further submitted that the discretion 
granted to the District Inspector of Schools as regards fixation of quall- 
fication in terms of Rule 6(a) of the: direction issued by the Director of 
School Education being without guidelines must be held to be ultra 
` vires Tmany.event, contends the learned Counsel, that a higher qualifi- 
cation cannot be considered to be a bar and in support ‘of his aforemen- 
tloned contention reliance .bas been placed on a decision of a division 
bench of this Couit InF М. А No 48/92 disposed of on 6th July, 1592, 

(4) Srt Satyabrata Jana v. Gautam Giri, wkeréin it has been held that the 
selection committee is entitled to take into consideration the higher 
qualification although the same bad.not been mentioned by the Employ- 

ment Exchange. It Was further submitted that in any event an 
application for. review shall not be maintainable and in support of bis 
aforementioned contention reliance has been placed on (5) State of 
* Uttar Pradesh'v. Shri Brahm Datt Sharma & Anr reported in AIR 1987 
SC 943; (6) 4ribam Tule-hwar.Skarma v Artbom Ptshck Sharma & Ors. 
reported in AIR 1979 SC 1047; (7) Smt. Meera Bhanja v. Smt. Nirmala 
Kumar! Chowdhury reported in AIR 1595 SC 455. 


9 The only question whlch, arises for consideration ів as to whe- 
ther the B Ed qualification of the writ petitioner cculd have been taken 
into consideration by the Selection Committee. 


10 Itis not disputed that two Employment Exchanges exist, one 
being Looal Employment-Exchange and another being National 
Employment Exchange i 


11. Admittedly, the writ petitloner's qualification as B Sc. was 
recorded in the Local Employment Exchange whereas his qualification 
of M.Sc and B Ed were recorded in the Nationa] Employment 
Exchange It appears that the petitioner’s qualification’ of. B. Ed. was 
recorded with the Natlonal Employment Exchange оп 10.8.1994 before 
tho date of: interview. 


12. Itis not in dispute that the Director of School Education 
in exercise» of -his power conferred upon him under Clauses (i) and 
(ii) ‘of sub rule (1) and Clause (1) of sub rule(2) of Rule28 ofthe 
Rules for management of Recognised Non: Government Institutions 
(aided and unaided ), 1969 read with some other notifications of 
Education Departmént issued from time to time was entitled to issus 
directions as regards recruitment of teaching and non-teaching staff. 
Such direotions have been held to be statutory in nature [n various 
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«у decisions. The writ petitioner did not question the vires of the 1969 
rules or the said directions. The said directions was first issued in tho 


vear 1981.- On or about 17.8.1987 a circular letter was issued by a 


Distriot Inspector of Schools which reads thus :— 
“In reference to above, the undersigned ‘has to state whatever 
may be the fact marks should be allotted on the basis of the quali- 
floation recorded by the Employment Exchange." 


13. The “said direction was again made in the year 1989 and was 
amended in the усаг 1990.- On or about 14 10 92 ths Direotor of School 


Education issued another circular bearing “No. 2256(19) G.A:* 


dated 14.1092 wherein it was stated that for preparing the panel marks 
should not be awarded on the qualification which was not reported to 
‘the Employment Exchange and recorded by them. 


14. In the year 1993, howevér, a fresh direction had beer issued - 


by the Director of Education and in Rulo 6(a) thereof in no uncertain 
terms it was stated ;i— 
“No credit shall- be given to the дпаййсайоп other than the 


qualification mentioned by the D.I.S. (SE) in the prior permission - 


and mentioned by the Employment Exchange. 5 


15. These ‘facts appear to have been noted by the District 
Inspector of Schools in his order. which з contained in Annexure ‘D’ 
to tho review application 2 í 


16. In tho fastant case admittedly sponsorship was sought for 
from the Local Employment Exchange and not from Nationa! Employ- 
ment Exohange. The Local Employment Exchange sponsored the name 
of the writ "petitioner having merely а B.Sc.( Hons ) qualification. 
Ais qualification of B Ed. although could -have been recorded in the 
Local Employment Exchange was not so recorded nor the sald qualifica- 
tion could -have been sent as Employment Exchange admittedly 
sponsored the names of the candidates much prior to his Hagen of 
` the eaid qualification. 


17. At по point of. time the writ petitioner questioned the vires 
of the said provisions of the'directions issued as regards the method and 
manner of recruitment by the Director of School Education in exercise 
of its statutory power. In fact, the writ petitioner him self sub- 
mitted himself to the jurisdiction of -the selection committee cons- 
tituted in terms of the sald directions The writ petitioner, therefore, 
cannot be permitted to question the vires of the said Rules at this 
stage. In any event, if the vires of the said provision is to be considered 
the review application has to be allowed: and the State must be given 
another opportunity to гаіае its опеаЦоп as regards validity 9 the 
sald rules. К 
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18. Section 45 (b) "of the Wéit Bengal’ Board of Secondary 
Education Act confers power upon the State to make rules as regards 
composition, powersand functions of the Managing Committee of the 


' Institutions which would, by nécessary implication, include the restric- 
. tiom-on such power by the Board. Admittedly, Rule 28 of the 1969 


rules has been framed by the Stato Government in oxercise of its power 
conferred upon it under.Sectlon 45 of the Act. 


19. Io view of the atatatory provision aforementioned there cennot 
be any doubt that the Selection Committee was bound to follow the 
recruitment rules which has a statutcry force. Even the circulars івєоеб 
by the Director of School Education were required to be followed 
by the Selection Committee. The 1993 Rules having come into force 
with effect from 20.5.1993 would govern the’ recruitment process as the 
same began on 30th June, 1994 The Selection Committee or for that 
matter this Court also, thus, could not have ignored the relevant 
*tatutory provisions.- This Court ір its order dated : Oth February, 1995 
did not :onalder any of the afore mentioned questions nor took into con 
sideration the provislon ef the statutory rule, The learned Judges merely 
held :— Mi 


“Bo that as it тау the District Inspector of Schools at Татіск 
(Secondary Education) will find ош as to whether weightage was 
given to tho writ petitioner. appellant for his obtaining B. Ed. degree ` 
at all and if it was not done. We Will direct a fresh interview to be 
taken for formation of a fresh panel in accordance withlaw. We 
overrule the contention raised by respondent No. 7 that the qualifi- 
cation recorded tn the Local Employment Exchange is not enough 
but It has to be recorded alao in the National Employment Exchange. 
Be that as it may we further direct that in case weightage was not 
given to the writ petitioner-appellant for bis B.Ed degree the 
interview should be held again where all the previous candidates 
including respondent No. 7 would be called for such interview.” 


| :20. .Such a decision had been arrived at without taking into 
consideration the relevant rules. It is now well known that an appoint- 


`, ment hasto bo made In terms of the recruitment rules, Any aopoint- 


mént made in violatlon ' of. such statutory recruitment rule would bo 
{ ultra vires. Reference in this connection may be made to(8 J& K 
Public Service Commission & Ors v Dr Narinder Mohan & Ors. 
reported in. 1994(2) SCC- 630 and (9) Ravi: der. Sharma & Anr.v State 
-of Punjab & Ors. reported in 19951) SCC 138. This aspect of the 
matter has also been considered by this Court in (10) Bipad Taran Patra 


v. State of Wesi Bengal reported in1994(2) Calcutta Law Journal 450. 
» 1 $ 


` 
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21. This question has also Боев considered in details by a division 
bench of this Court in F. М.А. Т. No. 623 of 1996, (11) Srt Srikumar 
Pal v. The State of West Bengal & Ors., wherein this Court upon taking 
Into consideration a large number of decisions held that in terms of the 
aforementioned rules, only the’ qualification. recommended by the 
Employment Exchange can be taken into consideration. 


22. This Court held :— “It is no! in dispute that the qualification 
possessed by a candidate at the time of advertisement only 1s to be taken 
into consideration. In. our. opinion, the same principles would apply 
in a case where vacancies are notified and names are sponsored by tho 
Employment Exchange.'', : 


23. In (12) Harpal Kaur Chahal v. Director, Punjab Instructions, 
Punjab & Anr. reported. in 1995 Supp (4) SCC 706, the Apex Court . 
held :— : ` 


"It 1s contended for the appellant that since the appeleant had 
been appointed by the duly constituted Departmental Selection 
Committee and аз on the date of interview since tho appellant had 

- the qualilüostion, her seleotion and appointment cannot be sald 
to be illegal. Wo find no force in the contention. Itisto be seen 
that when the recruitment is sought to be made, the last date 
has been fixed for recelpt of the applications. Such of those candi- 
dates who possessed of all the qualifications as on that date alone are 
eligible to apply for and to be conaidered for recruitment according 
to rules. Since the appellant had not possessed the Physical Trai- 
nıng -Instructor qualifications as on that date, her illegal considera- 
Чоп by the Board. and recommendation for appointment and the 
"appointment made in furtherance thereof are illegal. Therefore, we 
cannot accept the contention of the learned Counsel in that behalf.” 


24. In (13) Rekha Chaturvedi v. University of Rajasthan & Ors. 
reported in 1993 Supp (3) SCC 168, the Apex Court held :— ` 

“The contention that the required qualifications of the candidates 
should be examined with reference to the date of selection and not 
with reference to the last date for making applications has only 
to be stated to be rejected Тһе date of selection is invariably 
uncertain. : In the absence of knowledge of such date the candidates 
who apply for the posts would be anable to state whether they are 
qualified for the posts in question or not, if they are yet to acquire 
the qualifications. Unless the advertisement mentions a fixed date 
with reference to which tho qualifications are to be judged, whether 
tho.said date 11 of selection or otherwise, it would not be possible 
for the candidates who do not possess the requisite qualifications is 
preseatieven to make applications for the posts. The uncertainty 
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of the date may also load to a contrary consequence, riz , even those 
candidates who do not have the qualifications in presenti and are 
likely to acquire them at an uncertain future date, may apply for thc 
Posty thos awolling, the ‘number of applications. Buta still worse 
consequence may follow, in that it may, leave open a scope for 
malpractices.”” ы : 6 


. 25.: Ой the other hand the Supreme Court while considering the 
provisions of Rule 3% in (14) Ashok Kumar Sharma & Anr v. Chander 
Shekher & Anr. reported in 1993 Supp (2) SCC 611 while Interpreting 
Rule 37 of the Jammu and Kashmir Public Service Commission Business 
Rules held that qualification acquired as on the date of interview can be 
taken.into consideration. It may be noticed that R. N. Sahai, J, took 
а contrary view. However, Rule 37. оѓ the Jammu and Kashmir Public 
` Service Business Rules provided for such consideration as would appear 

froma perusal of tho said гше itself.- Rule 37 of the Public Service 
Commission Business Rules reads thus :— 0 04 ` 


"*' Applications of candidatea who have appeared in the examina- 

- don, the passing of which ‘may make them eligible to appear In an 

7 interview for recruitment toa post to be made otherwise than by a 

competitive examination, but results whereof have not been declared 

~ upto the-date of making of the application may be entertained pro- 

f visionally, but no such candidate shall be permitted to take the inter- 

view if he is declared as having failed in the examination or if the 
‘results аге not available on the date the viva-voce test is held.” 


. 26. The said decision, therefore, in our opinion, has no applica: 
tion to the facts of the Present саво. ' 


б. 27. On the other hand, a three Judges bench in Ravinder Sharma 
& Anr. v. State of Punjab & Ors. reported in 1995(1) SCC 138, held as 
follows :— E АР . ; . 

“The appellant was directly appointed. In such а саве, the 

qualification must be either : | TM 

di) a Gradüste/Intermediate second class, or, 

, (4) Matria first clase. | 

-" Admittedly, the appellant did not possess this qualification 
- That being so, the appointment is bad. The commission recommen- 
ded to the Government for relaxation of the qualification under 
Regulation 7 of the Regulations. The Government rejected that 
recommendation. Whore, therefore, the appointment was clearly 
agalnst Regulation.7, it was liable to be set asido. That being во, 
, по question of.estoppel would ever arise. We-reapectfully agree with 
the view taken bythe High Court , Р 


` 
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.It was, Sesion submitted that the appellant had passed her 


B. A.examination in 1977 and had become a graduate and that, 


therefore, her caso may be considered for regularisation on merits 

with effect from the date of acquiring necessary qualification adum- 

brated under Regulation 7. The Government Is-at liberty td do во. 

It may alto be appropriate for the Government to consider this 
' clause. We do not express any opinion on this aspect. The civil 
d appeal. Is disposed of in the above terms.’ 


. -In (15) Basudeb Bag & Anr. v. Bhaskar Chandra Kar & Ors. 
9857 in 1996(1) Calcutta Law Journal 230, a bench of this Court had 
taken Into consideration on the decision in Ashok Kumar Sharma’s case 
(supra) while holding that when a process of selection had started the 
rule prevalent at that point of tlme shall prevail. 


29. The Supreme Court oleariy in Jammu & Kashmir. Public 
Service Commission v. Dr. Narinder Mohan reported in 19942) SCC 630 
and (16) State of Bihar & Ors. v. Ramdeo Yadav & Ors. reported in 
1996(3) SCC 493 held that- ~provision of the “rules are required to be taken 
into consideration on for the purpose of grant of appointment. 


30. There cannot be any doubt that in terms of Rule 5(b) all 
relevant qualifications were to be taken Into consideration by the Selec- 
tion Committee but keeping in vlew Rule 2(b) aforementioned, can it be 
said that the qualification of M. A. and B Ed. held by the writ petltio- 
“ner was relevant in the sense that even though the same could not have 


been considered for the purpose of sponsoring his name by the Employ- Е 


ment Exchange, the same сап be considered for other purposes. The 


answer, in our opinion, should be rendered in negative and Rule (b) . 


must be read with Rule 2(b) aforementioned. 


. 31. Ла Kerala State Electricity Board & Anr. v. M RF Limited 
reported in 1996(1) SCC 597, the Supreme Court held :— 


“In an action by way of restitution, no inflexible rule can be 


laid down.’ It will be the endeavour of the Court to ensure that a 
party who had suffered on account -of decision of the Court, since 
finally reversed, should. be put back to the position, as far as practi- 
cable, in which’ he would have been ifthe decision of the Court 


adversely affecting him had not been passed. In giving full and A 


complete relief in an action for restitution, tho Court has not only 


. power but algo a duty to order for mesne profits, damages, costs, 
‚ interest etc. аё may deem expedient and fair conforming to Justice to 
be done tn the facts of tho oase. But in giving such relief, the Court 


should not be oblivious of any unmerited hardship to be suffered Ьу. 


the party against whom action ‘by way of restitution Is taken, In 


| 
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deciding approprlate action by way of restitution, the Court should 
take a Pragmatic view and frame rellef in such a manner as may be 

‚ reasonable fair and practicable and does not bring about unmerited 
hardship to either of the parties.” ` - 


32. In М.У. Venkataramana Bhat v. Returning Officer & Tahsil- 
dar & Ors. reported In 1993(4) SCC 317, it was held :— 

"Itisbut proper and higher duty of the High Court to ree that 
its judicial process is not abused and its order docs not become an 
instrument or. aid to overreach the adversary and when that 
intorference or. finding could be reached on proper consideration 
of the facte and circumstances, suitable remedy be given.” 


33. The applicant had been serving the school fora long time. 


‘Even the panel was approved by the District Inspector of School who 


was thelcompetent authority to do so and in view of the decisions of this 
Court he had the last say in the matter. Sec (17) Headmistress, 
Dubrajpur Girls’ High School &:Ors. v Pradip Kumar Mitra reported in 
1993(2) Cal LJ 240. In this situation the Court, in our opinion, could 
have allowed the application. provided there Had been a fragrant viola 
tion of the rules. Normally, this Court does not disturb the findings of 
fact arrived at sby tho compeieüt authority unless the selection made 
1з contrary to rules. ' 


34. The only question which now remains for consideration is. 
as to whether this Court has any power of review. - 


35. In Commissioner of Sales Tax, J & K & Ors. v Pine Сћеті- 
cal Ltd. & Ors reported іп 1995(f) SCC 58, the Apex Court observed 
that when interpretation of statute law is at variance with the clear and 
simple language thereof, the same constitutes an error apparent on 
the face of the record. 


36. The power of review is exercised by this Court under Article 
226 of the Conatitution of India. ~A writ Court or for that matter any 
appeal Court deciding an appeal from a decision in exercise of its 
jurisdictlon under Article 226 of the Constitution of Indla and not 
under Order 47 Rule 1 of the Code of ‘Civil Procedure. In terms оѓ. 
Section 141 of the Code of Civil Procedure, the provisions of Code of 
Civil Procedure have no application in relation to a proceedings under 
Article 226 of the Constitution of India. Itis true that in terms of 
Rule 53 of the writ rales; the Code of Civil Procedures are applicable 
but as rules can be framed only in respect of the procedural matters, 
the legal right of a person cannot theieby be taken away. In this view 
of the matter we are unable to hold that Order 47 Rule 1 of the Code 
of Civil Procedure^ipso facto will have any application ina proceeding 
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under Article 226 of the Constitution of India. This Court cannot 
loose sight of the fact that the writ Court is not only а Court of law 
but also a Court of equity; In exercise of its power of review, thus 
not only It can review -its order whon there exists an error apparent on 
the face of the record but also in exercige of its inherent jurisdiction 
aud in the interest of Justice, Roliance in this connection may be made 
to (18) State of Bihar & Ors v. Rameshwar Nath MM & Ors 
reported in 1994(2) PLJR 98. 


37. In Smt, Meera Bhanja v. Smt. Nirmala Kumari. Chowdhury 
reported in AIR 1995 SC 455, the Apex Court has held that the review 
proceedings aro not by way of an appeal and have to, be strictly confined 
to the scope and ambit of Order 47 Rule 1, C.P C. In connection 
with the limitation of the powers of the Court under Order 47 Rule 1,- 
while dealing with similar jurisdiction available to the High Court while 

sesking to review the orders under Article 226 of the Constitution of 
India, this Court, in the case of Aribam Tuleshwar Sharma .v. Aribam 
Pishak Sharma, AIR 1979 SC 1047, ‘speaking through Chinnappa . 
Reddy, J , has made the following pertinent observations (рага 3):— 


“It is true there is nothing in Article 226 of the Constitution 
to preclude the High Court from exercising the power of reviow 
which inheres in every Court of plenary jurisdiction to prevent 
miscarriage of Justice or to correct grave and palpable errors’ com- 

_ mitted by it. "But, there are definitive limits to the exercise of the 
power of review. The power of review may be exercised on the 
discovery of new and important matter or evidence which, after 
the exercise of due diligence was not within the knowledgo ofthe 
person seeking the review or could not be produced by him atthe . 
time when the order was made; it may be exercised where some 
-mistako or error apparont on the face of the record is found ; ії may 
also be exercised on any analogous ground. But, it may not be 
exorcised on the ground that the decision was erroneous on merits. 

- That would be the province of a:Court of Appeal A power of 
review is not to'be confused with appellate power which may enable 
an Appellate Court to correct all manner of errors committed by 
the Subordinate Court. 


38. In State of Uttar Pradesh у Shri Brahm Dutt Sharma & Anr. 
reported in AIR .1987 SC 943. upon which strong reliance has been 
placed by the learned Counsel, the Supreme Court was dealing with’ 
absolutely different situation. . 


39. In (19) Himachal Pradesh Road Transport Corporation v. 
Balwant Singh reported in AIR 1992 SC 2201, as no appeal or review 
application was filed, the order was held to be final between the parties 
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and thus а belated claim by way of an application for appropriate order 
of the/two years was not entertained In this case, the error is apparent 
on the face of ‘the records as the relevant provisions of the statutory 
rules have not been taken into :onsideration. 

40. In Aribam Tuleshwar Sharma v. Arlbam Pishak Sharma & 
Ors. reported in AIR 1979 SC, 1047, the Supreme Court held that the 
provisions of Code of Civil Procedure applies. In that case the Supremo 
Court was considering the provisions prior to coming into force of the 
Code of Civil Procedure (Amendment) Act, 1976. 


41., The learned Counsel for the writ- petitioner has referred to 
adivision beach decision in Satyabrata Jana v. Gautam Girl disposed 
of on 6th July, 1992 passed Ьу а division bench of this Court as also a 
judgment or a learned Single Judge of this Court in (20) Narendra Nath 
Sarkar v. District Inspector of Schools disposed of on 11th May, 1992 
(C O. No 10206 (W)/91). The decision of Satyabrata Jana's case 
(supra) has been. distingülshed in Srikumar Pal’s case inter alfa on the 
ground that the said decision has been rendered per Incurium as the 
relevant statutory rules had not been taken into consideration therein 
and, thus the same does not create any binding precedent. In Narendra 
Nath Sarkar's case (supra) also the relevant provisions of the statutory 
rules have not been taken into consideration Furthermore, in those 
case the facts of the matter were absolutely different. 


42. Itis now also well known that if a decision is contrary to law, 
the Court will havea power to review such a decision. Reference in 
this connection may be made (о (21)-А R. Antulay v. К. 5 Nayak, 
AIR 1988 SC [53 wherein also the judgment like one under review waa 
passed without taking into consideration the provisions of-the relevant 
statate, thus, the sald decision must be held to have been passed sub- 
silentio and/or rendered per Incurtum. 

43. Moreover, in (22) Mís. Goodyear India Ltd v. State of 
Haryana & Anr reported in AIR 1990 SC-781, the Apex Court has 


clearly held that a question which was not argued cannot be treated to 
be-a precedent on the said point. 


44 o Sri Srikumar Pal's caso also thie Court has held that the 
doctsion of Sa/yabrata Jana in that view of the matter would not cons- 
titute a binding precedent. 

For the reasons aforémentlonód - we have no other options bnt to 
review the order dated 20th January, 1995. As we do not find any 
illegality in the decision of the selection committee,.the writ petition 
"must be dismissed and the review application is allowed but In the facta 

and ciréumstanoos of this case there wil] be no order as to costa. 


' 


Nand. J.: І agree. 
S.K.G. ^^ -——- 
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( CRIMINAL REVISIONAL JURISDICTION ] 
Before Mr. Justice. Dibyendu Bhusan Duita 
Г: Decision: August 14, 1997 


Hirsk Chand Dawn ... Petitioner 
. Versus’ EE 


Mohar Chand Dawn & Ors. = BET Respondents” 


Cole of Criminal Procedure, 1973—Sections 200, 202, 203, 468(1)— 
Limitation — Yo be reckoned from the date of filing of the complaint — 
Dismissal of complaiat—No sufficient grouad for proceeding-— Do not 
connote —Sufficient grounds for conviction. i 

Indian Penal Code—Sections 406, 120B, 380—Limitation for taking. 
cognizauce— Implications of. 

The petitioner is one of the sons of one Chapala Rani Dawn. 
Aftor her death, the ornaments belonging to her were kept in the 
custody of opposite party No. Т. As those ornaments were subse: 
queatly found missing an FIR was lodged under Sectiong 406 and 120B 
IPC against the opposite parties Nos. 1 and 2 but the police started a case 
under Section 380 IPC. As the police oould not complete Investigation 
an order of stoppage of investigation and discharge of the accused 
persóns was passed by the Court Thereafter the complainant filed a 
petition of complaint before the Additional Chief ‘Metropolitan 
Magistrate on 6th September, 1993 upon which cognizance was taken 
and the case was transferred to the Metropolitan Magistrate, Fifth Court, 
But the Magistrate after oxamination of witnesses dismigsed the com- 
plaint ander Section 200 Cr.P C on thé ground that the cognizance 
was taken long after the expiry of threo years from the date of occu- · 
rrence and that there was no reliable evidence to prove the charge. 
Being aggrieved the petitioner preferred revislonal application before 
the High Court. 

Dismissing the criminal Revision the Court, 


HELD: It ts mot the case of the petitioner that the cognizance 
was saken on the date of filing of the complaint or on any subsequent 
date prior to 24,9.93 and not on 24.9.93 оп which the Magistrate speci- 
fizally recorded the factum of having taken cognizance in the case end, 
in the facts and circumstances of this case as revealed from the materiala 
on record, the learned Magistrate, cannot be sald to have taken cognizance 
оп апу date earlier than 24.9.93, That being so, the irresistible conclu- 
ston would be that the cognizance was taken іп this case ота date on 
which the ла: period of limitation had already explred. 
( Para 13 ) 


*Cr. Rev. No. 838 of 1994 


B 
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The complainant із within hls right Io. file the complaint even on 
‚ the last day on which the perlod of limitation would expire and If the 
taking of cognizance by the Magistrate із delayed for one reason or the 
other and the complainant 1з made to suffer for such delay, it would be 
travesty of Justice in the real sense of the term. Aa such, Uf Sec- 
tion 468 (1) is to be construed as laying down a bar to taking cognizatice 
after the lapse of the period of Итчайоп, it would lead to an anomalous 
and absurd result which could not have been contemplated by the legisla- 
ture. It would; accordingly, be just and proper to construe Secilon 468(1) 
as laying down a bar which is to operate with reference to the date of 
filing of the complaint and not with reference to the date of taking cogni 
zance by the Magistrate. ( Рага 1? ) 
a - 
Thus, giving the matter my anxlous consideration, J am inclined to 
` hold that the bar of limitation prescribed by Section 468 (1) Cr P. C. 
has to be reckoned with reference to the date of filing of the complaint 


and not the date of taking of cognizance. ` а { Рага 19 ) 


Section 203 empowers the Magistrate to dismiss the complaint 
only ifthe Magistrate ts of opinion that there ts no sufficient ground for 
proceeding after considering -the statements of oath of the complainant 
and also of the witnesses If any recorded under Section 200 and the resuit 
of the enquiry or "investigation, if any, under Section 202. Now, the 
expressions *'no sufficient ground for proceeding” do not connote sufficient 
grounds for coivicilon. It means ‘such evidence as would be sufficient to 
put the accused upon trial. Itis true that the Magistrate із noi debarred 
at thts stage, from going into the merits of the evidence produced by the 
complaint but the object of such consideratton of the merits of ihe case 
at this stage could only be to- determine whether there are suff cient 
grounds for proceeding - ( Para 28 ) 


Cases referred to :— 
(1) Kamal Н. Javerl v. Chandulal Gulabchand- Kotharl, 
1985 Cr LJ 1215 - 


(2) Basavantappa Basappa Bannthallt v. Shamkarappa 
Marigallappa Bannihalli, 1990 Cr LJ 360 ^ = 


(3) Dr. Anand R. Nerkar v. Rahtmbl ‘Shaikh Madar, 
1991 Cr LJ 557 


(4) Zatn Salt v. Intex Painter, 1993 Cr LJ 2213 
(5) Appu Ramant v. The State, 1993 Cr LJ 1974 


Mr. S. P. Talukdar and Debabrata Rop ..... for the Petitioner 
None Appears ‘ 200000 eee for ihe Respondents 
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-The Judgment of the Court was as follows :— 

The instant revislonal application under “Section 401/482 of the 
Code ‘of ‘Criminal Procedure ia directed against an ordér dated 23rd: 
. March, 1994 passed by the learned Metropolitan Magistrate, Fifth 
Court, Calcutta. in case No. C/368 of 1993, f 


2. ` One Chapala Rani Dawn possessed: gold ornaments weighing 
about 32 tolas and 3 annas and ailyer articles- and poins weighing 
203 tolas atthe time of her death on 16th July, 1967 Tho total value 
‘of the sald ornaments’ and articlea would be about Rs 7,78,975]. It 
- was her desire that the said ornaments and articles would be distributed 
equally amongst hor sons and daughters, but she suddenly expired 
before she could fulfil such desire. For about 5 years after her death, 

- the said ornamenta and articles- remained in the drawer of her almirah 

on the first floor of the’ premises No. 75/A, Mohatma Gandhi Road, 
Caloutta. A year later, it was mutually agreed by and beiween the 
sons and daughters of the deceased mother that the gold ornaments an, 
other articles- would remain in the custody of the opposite party No.1, 
Mohan-Ch. Dawn,. who was the cldést amongst all the sons and daugh- 
ters and would be retained in the ‘aid almirah of the said premises. ` 
The petitioner ів one of the sons of Chapala Rani Dawn. In pursuance 

of the agreement; all ‘the articles were entrusted with the opposite party 
No. I and the key to the almirah and. the drawer was handed over to 
him. On 8th September, 1990, as per custom of the family when the said ^ 
almirab and the drawer were unlocked to bring out the gold-and sliver 
ornaments and other articles for periodical examination and cleaning, 

. dt waa detected that they were missing. It was believed by the petitioner. 
and his other brothers, and sisters that the opposite party No. 11р 

. collusion with his wife, opposite party No. 2 had converted the said gold . ' 
and silver ornaments and other articles entrusted.to him committing 
thereby a criminal breach of trust Despite repeated demande for 
explanat'on, the opposito parties Nos. 1 and 2 failed to give any satiafac- 
tory explanation to account for.the same. On that very date, that is ; 
8.9 90,an FIR was lodged with thé Amherst Street Police Station 
against the opposite parties Nos. I and 2 and it was diarised as Sec- - 
tlon ‘F’ case No. 324 dated 8 9.90-under Sections 406 and 120B of the 
IPC The petitioner complained of criminal breach of trust and crimi- 
nal conspiracy by the opposite patty No: 1 and hls wife, oposite party 
No, 2 but the accused being an ой :ег of the Calcutta Police posted at 
Lalbazer, the pollce registered a case under Section, 380 IPC instead of 
acase under Sections _406/120В IPC. Itis reasonably believed by the 
petitioner that the opposite party No 1 being a Policé Officer attached 

to the Lalbazar Police Station, the Investigating Officer deliberately and , 


+ i 
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wilfully delayed the investigation resulting in stoppage of the investiga- 
tlon and discharge of the accused persons under Section 167(5) of the 
‘Criminal Procedure Code as amended by the West Bengal Amendment 
* Act, 24 of 1988. The order. of stoppage of investigation and discharge 

was passed by the learned Additional "Chief. Metropolitan Magistrate on 
5th April, 1993 ‘without giving any notice or any opportunity of being 
. heard to the petitioners. On coming to know of the said order of dis- 
charge. the petitioners submitted a petition of complaint before the 
Additional Chief Metropolitan Magletrate on September 6, 1993. The 
learned Chief Metropolitan Magistrate was pleased to take cognizance 
upon the complaint and transferred it to tho Metropolitan Magistrate, 
Fifth Court under Section 192(1) of the Criminal Procedure Code on 
6.9.93. The complainant petitioner and his witnesses wore examinéd 
between 24.1.94 and 23.3.94 under Sectlon 200 Cr. P. C. On 23.3.94, 
‘the learned Metropolitan Magistrate, upon consideratien of the mate- 
rials on record, was pleased to dismiss the complaint under Section 203 
„Cr. P. C.on two grounds viz first, tbat the cognizance was taken on 
24 9.93-long after the expiry of threo years from tho date of occurrence 
and as such, was barred by limits of time and secondly, that there 1s no 

believable evidence on record to prove the existence of such a huge 
quantity of ornaments and articles and. also the alleged entrustment 
thereof to tho accused and as such, there was sufficient ground for 
‘issuing processes under Sections 4.6/120B. 


3 Being aggrieved by the order of dismistal, the petitioner has come 

",u2 1n revision Impleading the opposite parties Nos. 1 end 2 as well as 

the State. Despite service of notice, none’ of the opporite parties did 
enter appearance. ” 


4 Mr.S P. Talukdar, appearing for the. € made the 
following pointa.- It is urged that the limitation prescribed under 
Section 468 of Cr. P. C. is to be reckoned with reference to the filing 
of complaint and not with refercrice to the date of cognizance. As the 
complaint was not time barred having been filed on 6.9.93, within the 
period of three years from the date’ of commission of the offence the 
bar under Section 468 Cr. P.C. would not operate here and no fanit 
could be found with the cognizance that was taken in this case before it 
was transferred to the transferee Court. Accordingly. the Magistrate 
was not justified in recording a finding that the cognizance was bad in 
' Jaw and 1n dismissing the complaint on the ground of cognizance being - 
illegal. Several decisions were cited by Mr. Talukdar on this point. 


-S Next, it is urged by Mr. Talukdar that the complainant 
` petitioner and опе of his brothers and sisters were the witnesses exami- 
‚пей under Section 200 Cr. P C. and that the evidence was sufficient 


Кы 
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enough to make out at least a prima facie case under Section 406 IPC 
against the opposite party No ] so as put him on trial and that at tho 
stage of issuing process under Section 204 Сг. Р C. the Magistrate ів 
not supposed to evaluate the evidence for the purpose of ascertaining 
whether it 1s sufficlent for conviction and as such, the learned Magistrate 
acted illegally in dismissing the complaint on the basis of the materiala 
on record. $ 


6. The first question that arises for my determination would be 
whether the cognizance that was taken in this carc was really hit by the 
mischief of Section 468 of Сг. Р. С. Sub-section (1) of Section 468 — 
provides that no Court shall take cognizance ofan offence of the 
categories specified in sub section 2): after the expiry of perlod of . 
limitation, except as otherwise provided olsewhere in thie Code. 
The offence involved is punishable under Section 406 read with 
Section 120B of IPC. Accordingly, the case falls under Clause (o) of 
sub section (2) of Section 468 Cr. P C and the period of limitation is 
three years. Undisputedly, the period of' limitation in the instant case 
would commence on the very date of the offence under Clause (a) of 
sub-section (1) of Section 469 Cr. P. C. According to sub-section (2) 
of Section 469, їп computing the period of ilmitation, tho day from 
whioh uch period will be computed, shall have to be excluded. Tho 
commission of the offence. according to the petition of complaint, came 
. to the-knowledge of the complainant for the first time on 89 90. The 
prescribed period of limitation ‘would,- accordingly, тп this cage, expire 
оп 8.9.93. From the certified copies of the order sheets, it will transpire 
that the petition of complaint under consideration wes presented before 
the learned Additional Chief Metropolitan Magie'rate,- Calcutta on 
6.9.93, the date on which the prescribed peilod of limitation was yet to 
run out. In recording his finding to the effect that the cognizance was 
' bad in law, the learned Magistrate in the impugned order assumed that 
the cognizance was taken on 24 9.93, on the date on which the prescri- 
bed time limit had already expired. From the certified copies of the 
order sheets annexed ‘with the application for revision, we find that in 
the order dated ` 24.9 93, the learned Additional Chief Metropolitan 
Magistrate recorded the expressions “cog taken" before he transferred 
the case to the Fifth Court of the Metropolitan Magistrate under 
Section 192(1) Cr. P. C. The question is whether the learned Additional 
Chief Metropolitan Magistrate can be deemed to have taken cogrizance 
only on 24.9.93, on which he records the fact that he took cognizance, 
or earlier. З 


7 Тһе expression “cognizance” has nowhere been defined ja 
the Code and it is, indeed, impossible to define it. Itisa mental and 
judicial act. . ` 


“ 
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8. Taking. cognizance does not involve any formal action or, 
- indeed, action of any kind, but occurs at soon ав Magistrate, as auch, 
applies his:judiclal mind-to the suspected commission of the offence. 
On receiving complaint, Magistrate: may apply his mind for proceeding 
. under Section 200 and succeeding sections of Chapter 15 ІГ instead of 
' proceeding under Chapter 15. be takes action of some other kind, such 
as issuing soarch warrant or ordering investigation under Section 156(3) 
_ ог according permission for investigation under Section 1553) Cr. P C, 
_ hecannot b: said to have taken cogaizance of the offence, Only when 
` he applies his mind for the first time for: proceeding in a particular 
way under Section 200 and subsequent sections under Chapter 15 or 
Sectlon 204 under Chapter 16 that it can be positively stated tbat the 
Magistrate has applied bis mind'and taken cognizance on a complaint. 


-9. The.order sheet shows that on 6.9 93, the date on which the 
complaint vas prosented before the learned Magistrate, ‘the complainant 


' was present bafore the Magistrate and upon’ hearing the learned Lawyer ' 


`of the complainant, the .léarned Magistrate directed the complaint to 
‘be put up with cate No F324 dated 8.9 90 fixing 15.9 93 as the next 
date for his. orders, 


' 10. Now, case Мә F324 dated 69.90 was a case that was 
. registered on the basis 'of an laformation lodged with the concerned 
` police station by the- complainant petitioner on 8.9.90, the very date 
on'whigh the offence came to his knowledge. Due to delay in the 
investigation of that сазо, the learned Magistrate stopped the investiga- 
tion by order dated 15.4 93 invoking the’ provislons of Section 167(5) 
asamended by the West Bengal Amendment - Act 24 of 1988 ard 
^ dischargéd the opposite parties. Tho petitioner's case is thatthe sala 
order was passed without giving ‘any. notice to the petitioner and cn 
: coming to know of that order, the petitioner filed the subsequent 
complaint’ before the learned Magistrate on 6 9.93.° 


11. The subsequent complaint contained a reference to the case 
No. F324 dated 8.9.90 and accordingly, the learned Magistrate 
directed the said case record to.bo put up along with tho complaint 
. on 15.9.93. On 15 9,93, the complainant was present and the relevant 


` саве record appears to have been put up before the learned Magistrate ` 
-^ but the learned Magistrate ‘directed. „tho complaint to be posted for 


hearing on 24.9.93. , : 

12., On 249.93, he recorded the faotum of his having taken 
cognizance and transferred the case to another Magistrate for ` disposal, 
. without, however, examining the complainant under Section 200 
Cr. P. C. -It was-tho transferee“ Magistrate who proceeded with the 
“examination of the complainant and the witnesses under Seotion 200 
Cr. P. C. after he had received the record on transfer, Healso called 
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forthe record ofthe case No. F324 dated 8 9.90 and from tho' order 
dated 24.1.91, itappears that the said record was received by him. It 
is on the basis of all tho materials on record consisting of the Initial 
depositions of the complainant and his witnosses recorded under 
Section 200 Cr.P.C. aa also the record of the case No. F324 
dated 8.9.90, that the learned Magistrate by bis impugned order, 
decided not to issue process and dismissed the complaint on 23.3.94. 


13. Itisnotthe case of the petitioner that the cognizance was 
taken on the date of filing of the complaint or on any subsequent date 
prior to 24 9,93 and not on 24 9.93, on which the Magistrate specifically 
recorded the factum of having taken cognizance in the case and, тп the 
facts and circumstances of this case as revealed from the-materials on 
record, the learned Magistrate cannot be said to have taken cognizance 
on any date earlier thin 24.9.93. That being so, the irresistible con- 
clusion would, be that the cognizance was taken in this case. on a date 
on which the prescribed period of limitation had already expired. E 


14. The question is whether such a cognizance would be barred 
under Section 468(1) Cr. P. C. 


n 


15. "The object of prescribing a period of limitation In the new 
Cr. Р. C isclearly to prevent the parties from filing‘ caces aftes а time 
as а result of which the: material evidence may disappear айа also to 
prevent abuse of the” process of the Court by filing vexatious and 
belated prosecutions long after the date of the offence. The object 
which the statute seeks to subsecve by prescribing period of límitation 
for criminal prosecution is clearly in consonance with the concept of 
fairness of trial as enshrined in Article 21 of the Constitution. 


16. Now, cognizance isan act of the Magistrate over which the 
 compleinant cannot have:any control The complainant Isto file the 
“complaint and to remain present with his witnesses for oxaminaticn 
under Section 200 Cr. P.C It may so happen that a complaint is filed, 
wellin advance, before the expiry of the period of limitation but the 
Magi-trate is on leave on that day and/or otherwise unable to hear the 
party orto apply his mind to the complaint on that very day. The 
Magistrate may take a considerable time before he can apply his mind 

^to the complaint and it may ‘so happen that he epp ies his mind ona 
date on which the period of limitation has alrcady run out. ‘In sucha 
case, if the bar under Section 468(1) is to apply, the канна! would,- 
be penalised for no fault of his. 


17. The complainant is also within his right to file the complaint l 
even on the last day on which the period of limitation would expire and 
if the taking of cognizance by the Magistrate is delayed for one reason 


1997 (2) СЫ J Hirak Chand Dawn v. Mohar Chard Dawn 449 


or the other and the complainant is made to suffer for such delay, it 
would be travesty of Justice in the real sense of the term. As such, if 
Section 468(1) 1з to be construed as laying down a bar to taking cogni- 
zance after the lapse of the period of limitation, it would lead to an 
anomalous and absurd result which could not have been contemplated 
by the Jegislatare. It would, accordingly, be just and proper to construe 
Section 468(1) as laying down a bar which is to operate with reference 
to the date of filing of the complaint and not with reference to the date 
of taking cognizance by the Magistrate. 


18 Incidentally, we may refer to the Jaw of limitation as applica- 
ble in relation to olvil proceedings. The period of limitation is always 
counted up to the date on which the plaint/application is filed Беѓс ге 
{һе Civi] Court and not the date on which the notice or summons is 
otdered to be issued. The stage of scrutiny in a civil suit always follows 
the fling of the plaint or application and the length of time that this 
process might envisage i» not necessarily within the control of the 
plaintiff. After all, the objsct behind prescribing a period of limitation 
for both civil and criminal proceedings is to ensure that legal rem: dies 
aro pursüed within a reasonable time 


19 Thus, giving the matter my anxious consideration, I am 
inclined to hold that the bar of limitaticn prescribed by Section 4€8(1) 
Cr. P. C. has to be reckoned with reference to the date of filicg of the 
complaint and not the date of taking of cognizerce. 


20. This view of mine finds support from the decisions of some 
other High Courts, 


21. Inthe case of (1) Kamal Н. Јауегі v. Chandulal Gulab Chand 
Kothari reported in 1985 Cr LJ 1215, the Bombay High Court held 
that the limitation prescribed under Section 468 isto be read vith 
reference to the filing of the complaint asd not with reference to the 
date of cognizance, 


22 This decision of Bombay High Court was subsequent y relicd 
on by the Karaa(aka High Court in the case of (2) Busavantappa 
Basappa Bannihalli v. Shamkarappa Marlgallappa Bannthalli reported 
in 1990 CrLJ360 wherein it has bsen categorically held that ifa 
complaint is filed witbin the pericd of limitation, the cognizance taken 
by the Magistrate after the expiry of the period of limitation is not 
invalid under Section 468 Cr. P C. 


23 loa subsequent decisscn of Bombay High Court in the case 
of (3) Dr Anand В. Nerkar v. Rahimbt Shaikh Madar reported 10 1991 
CrLJ557,the Bombay High Court went a step abead and took the 
view that the point of time when the Court takes cognizance of a crimi- 
nal complaint 18 the stage at which tho complaint 19 presented to or filed 
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In the Court and that it follows by necessary implication that for the 
purposes of computing limitation, it is this date that Is material and not 
the date on which the process is issued within the meaning of Section 468 
Cr. P.C. The Bombay High Court appears to have taken the view ав 
‘if tho Magistrate takes cognizance as and when a complaint is presented 
to or filed іп his Court anc it is not very clear if it also tock the date of 
taking cognizance to be thedate of issuing process. Respectfully, I 
differ with this part of the view of the Bombay High Court. The date 
of Aling or presentation of the complaint may not always correspond to 
the date of taking cognizance by the Court. On the date on which the 
complaint is filed or-presented before the Court, it may so happen that ` 
the learned Magistrate, for some reasons or other, cannot actually apply 
his judicial mind to the petition of complaint on that very бв). Until 
and unless he applies his mind for the first time, he cannot at all be said 
to have taken any cognizance upon the complaint. The mere fact ibat 
a complaint is filed or presented before a Court cannot necessarily lead 
to the conclusion that the Magistrate has taken cognizance on the 
complaint on the date of filing even though the complaint was not 
actually placed before the Magistrate or there was no occasion for the 
Magistrate to apply .his mind to the contents of the petition of com- 
plamt on that date. Then again, the date of issuance of process cannot 
also be always taken to be the date of taking cognizance because the 
stage of taking cognizance must Invariably precede the stage of issuance 
of process. It is only after taking cognizance that the Magistrate 
proceeds to take acilon under Section 200 and if necessary, under 
Ssction 202, before he decides to issue or not to issue process under 
Section 204 Cr. Р.С. 


24. The decisions in the саве of Kamal H. Javeri (supra) and 
Batappa Basavantappa (supra) were relied on by the Kerala High Coutt 
in a decision reported ia (4) 1993 Cr LJ 2213, Zain Sats v. Intex- Painter. 
The Kerala High Court held that if the date of taking cognizanco is 
taken to be the date to. determiue the period of limitation that would 
amount to penalisipg the party for no fault of his and that sucha 
construction cannot be placed under Section 468 of the Code, The 
bar, according to this decision, under Section 468 of the Code operates 
from only when the complaint itself ia barred by limitation. 


25. Inthe case of (5) Appu Ramani v The State reported in 
1993 Cr L J 1974, the charge sheet, in the first instance, was filed 
within the period of limitation. It was returned for rectifying certain 
defects on the very dato of ite filing It was represented after removing 
the defects pointed out by the Court within the time granted by the 
Court on a date which fell beyond the period of limitation and ulti- 
mately, cognizance was taken on a later date. The Andhra Pradesh 
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High Court held that the cognizance of the case was valid and did not 
suffer from any infirmity or error. It was also held that the limitation 
prescribed under Section 468 was to be reckoned wlth reference to the 
date of filing of the charge-sheet and not with reference to the date 
of taking cognizance. 


26. In making this decision, the Andbra Pradesh High Court 
relied on the Bombay High Court decision in Kama! Н. Javeri v. 
Chandulal Kothari (supra) and the Karnataka High Court's decision in 
Basavantappa Basappa Bannihalli v. Shamkarappa Mariigallappa 
Bannihalli (supra). 


- 27. Thus, with regard to the first question posed above namely 
whether or not cognizance taken та this case is bad in law, I have no 
hesitation to answer this question in the negative. 


28 The next question that confronts us in this revisional appli- 
cation 13 whether any interference with the impugncd order of dismis:tal 
is called for. Section 203 empowers the Magistrate to dismiss the 
complaint only if the Magistrate 1s of the opinion that there 15 по 
sufficient ground for proceeding, after considering the statements on 
oath of the complainant and also of the witnesses, if any recorded under 
Section 200 and the result of the inquiry or investigation, if any, under 
Section 202. Now, the expressions ''no sufficient ground for procee- 
ding’? do not connote sufficient grounds for conviction It means such 
evidence as would bo sufficient to put (ће accused upon trial. Itis 
true that the Magistrato is not debarred at this stage, from going into 
the merits of the evidence produced by the complaint but the object of 
such consideration of the merits of the case at this stage could only be 
to determine whether there aro sufficient grounds for proceeding. 
Whether the evidence is adequate for supporting the conviction can be 
determined only at the trial and not at this stage. 


29 The materials on record here consist of the unchallenged 
testimonies of the three witnesses namely the complainant and оре of 
his brothers and a sister. The entrustment is alleged to have been 
mado to one member of the family by the other members of the family. 
It is, indeed, a family affair and as such, the testimonies of the witnesses 
examined under Section 200 Cr Р. С cannot be discarded outright only 
because of the fact that they are interested witnesses. 


30 Having regard to the impugned order of dismissal, it appears 
that the learned Magistrate has sought to cvalaate the evidence for the 
purpose of coming to the conclusion as to whether it was adequate for 
sustaining a conviction. Such an approach of the learned Magistrate 
is not a correct or proper approach to be adopted while dealing with a 
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complaint at this stage when the Magistrate 1s only to consider whether 
he is to issue process or not. 

31. In the faots and circumstances of this case, I am of the view 
that it is a'fit case for setting aside the impugned order of dismissal 
and directing the learned Magistrate to hold further inquiry, as ho 
may deem fit and proper The learned Magistrate will be at liberty to 
take further evidence that may be adduced by the complainant under 
Section 202 Cr, P. C. The evidence already recorded under Section 200 
Сг. P. C. shall constitute the materials on the basis of which the 
Magistrate la to consider afresh in order to finally decide whether he 
is to dismiss the complaint under Section 203 Cr.P. С. or to issue 
process under Section 204. 

32. Inthe result, the application succeeds and ів ae allowed 
subject to the observations made above. The impugned order is hereby 
set aside and the Magistrate 18 directed to hold further inquiry into the 
complaiat and dispose of the complaint іп accordance with law in the 
light of the observations made above. 

Letacopy of this order be communicated to the Court below 
forthwith. - 

SKG 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Bhagabati Prosad Banerjee and 
Иг Justice Vidya Nand 
Decision: July 3, 1997 
Bijoy Kr. Gupta & Ors. .... Appellants 
Versus 

State & Ors. ^ PA 0 we. Respondents” 

West Bengal Estates Acquisition Act, 1953— Section 6(1) (h)— 
Property belongs to Calcutta Municipal Corporation—Lessees had no 
right to create occupancy right in favour of any person—No Interest in the 
property acquired by the writ petiioners—No application of tbe provision 
of the Act to Calentta Municipal Corporation— Recording of the names 
of any person is void in law. 

“М. A. T. No. 1215 of 1997, С.О. No. 12217 (W ) of 1996, 
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‚ Т, No. 774 of 1997, M. A. Т No. 718 of 1997, 
‚ T. No. 775 of 1997, M. A. T. No. 780 of 1997 & 
‚ T. №. 781 of 1997. 
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The writ petitloners/appellants claim to be ralyats in respect of the 
disputed property. Their names were originally recorded in the record 
of righta as raiyats bnt the A. S. О. and S R. O-II by order dated 
Angust 7, 1996 in a proceeding under W. B. Estates Acquisition Act, 
1953 cancelled those entries. Accordingly the writ petitioners filed 
these writ petitions for establishment of their rights and consequential 
reliefs, The Trial Judge dismissed the writ applications, relying upon 
the Division judgment of this Court in the case of Corporation of 


Calcutta v Dhirendra Nath Sen reported in 78 CWN 183: AIR 1973 
Cal 506, whereia a Division Bench found that the lease which was 


originally granted by the Calcutta Municipal Corporation in favour of 


Sr! Dhirendrá Nath Sen has come to an end and by virtue of the provi- 
sions of Section 6(1) (h) of the West Bengal Estates Acquisition Act, 


1953, the Maaicipal Corporation had taken over possessior ip reapect 
of the land fa question. Being aggrieved the writ petitioners preferred 
appeals before the Division Bench. i 


Dismissing the appeals the Court, 


HELD: We are unable to accept the contention that because the 
spacial leave pettilon was filed and the same was wlihdrawn under a 
conseni order and the Sens were paid a compensation of Rs. 12 lakhs 
by the Calcutta Corporation, the judgment of the Division Bench had 
lost its force andjor had b:en diluted. From the said judgment of the 
Division Bench, on which rellance was placed by the learned trial Judge. 
tt is crystal clear that the possession of the entire land in Dhapa Square 
Mile and Из adjacent area, including the lands which are subj.ct matter 
of this writ application and this appeal were taken over by the Calcutta 
Municipal Corporation and the said property, remained under the 
possession of the Calcutta Munlctpal Corporation. ( Para 8 ) 

There could not Бе апу estoppel against the statute, If the parilcu- 
lar area has gone outside the purview of the West Bengal Estates 
Acquialtion-Aci, 1953, that positton has to be accepted and the pariles 
by consent or otherwise cannot take a.stand contrary to the statute and 
the Court ls also bound to take into notice of the fact that since 1980-81, 
the said area was no longer under the purview of the Estates Acquisition 

. Act, 1953. ( Parad) 

Itis too late in the day t0 contend. that the occupancy right or the 

right to occupy the lana іп some other capacity, could be asserted on the 


strength of any settlement made by the Sens. If the Sens had no autho- 
rity and/or Jurisdiction under the lease agreement, read with the provisions 


of Section 6(1) (h) of the West Bengal Estates Acquisiiion Act, in that 
event lt is a clear case where the appellantsjwrit petitioners cannot claim 


any right, tlile and interest in ihe sald land. The West Bengal Estates 
Acquisition Act and[or the West Bengal Land Reforms Act protects the 
right, but does not create any right. ( Pata 14 ) 
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In this case, no paper, по document and[or no document of title has 
been produced in order to establish that the appellants/writ petitioners 
were ralyats, under ralyats or non-agriculiural tenants under the tnter- 
mediaries or any body else. Originally the land was the khas land of the 
Calcutta Corporation which was given on lease to tke Sens for the 
purpose of dumping the garbages after taking the some out of the City 
of Calcutta, and that the said lease agreement did not expressly provide 
that the occupancy right could be granted by the Sens In favour of any 
party, and under the provisions of Section 6 (1) (h) of the Асі, tt was made 
abundantly clear by the legislature, that the Calcutia Corporation was 
entitled to get back the property as and when the same ma) be rı quired 
by the Corporation and on that land no occupancy right could be created 
In favour of any such person. ( Para 16 )’ 


Under the law, no one was entitled to claim any occupancy right on 
that land which belongs to the Calcutta Corporation The Sens had no 
Jurisdiction to settle and create any right in favour of any stanger. 

р ( Para 16) 


When the Act ceases to apply solely on the basis of the entries in 
the record of rights recorded erroneously or otherwise, one ts not entitled 
to get any rellef from any Court ој law. In this case, it is clear that the 
purported recording of the names of the appellants/writ petitioners has 
been made іп clear contravention of the provisions of Section 6 (1) (В) of 
the said Act. It is well settled principle that anything done in clear 
contravention of the law ts vold and the order recording the names oj the 
appellants has no legal fouadation under the law. ( Para 23) 


Cases referred to :— 


(1) Corporation of Calcutta v. Dhirendra Nath Sen, 78 CWN 183: 
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, The judgment of the Court was as follows :— 


Banerjee, J. : This 1s an appeal against the judgment dated 
February 17, 1997, passed in С. О. No. 19072 (W) of 1996, which was 
heard analogously with C О. No. 11459(W) of 1996 to C О. 
No. 11461 (W) of 1996, and C. О. No. 11463 (W) of 1996 to C. O. 
No. 11468 (W) of 1996. 


4. Thelearned Trial Judge, by the order dated February 17, 1997, 
dismissed the writ applicatlons, relying upon the Division Bench 
judgment of this Court in the case of (1) Corporation of Calcutta v. 
Dhirendra Nath Sen reported in 78 CWN 183: AIR 1973 Cal 506, 
wherein a Division Bench found that the lease which was originally 
granted by the Calcutta Municipal Corporation in favour of Sri Dhiren- 
dra Nath Sen, had come to an end, and by virtue of the provisions of 
Section 6(1) (h) of the West Bengal Estates Acquisition Act, 1953, the 
Municipal Corporation had taken over possession in respect of the land 
in question. ~ 


3 The appellant/writ petitioners filed writ application alleging that 
they were ralyats in respect of the land in question and that their right 
was protected by the provisions of the West Bengal Estates Acquisition 
Act, 1953, (referred to as the “ssid Act of 1953'*, and that it is a case of 
the appellant/writ petitioners that the names were recorded in the record 
of rights as ralyats, and that the A S O. & S R.O-II, by the order dated 
August 7, 1996, in a proceeding under Section 47 of the Act of 53, read 
with Section 6(1) (h) of the said Act, cancelled those entries made in 
favour of some of the appellant/writ petitloners Inthe said order, 
dated August 7, 1996, passed by tbe A SO &S К O-II,it was stated 
thatitappeared from the finally published record of rights of Mouza 
Boinchtala, P. S Tollygunge, that some persons were found recorded їп 
Khatlan No. 161 (Sabek 184), with the status of lessee under the 
Calcutta Corporation for a period of termed lease of 30 years commen- 
cing from 1936, but without any occupanoy right, and that as It appears 
thatthe said khatian was held by Calcutta Corporation in terms of the 
provisions of Section 6(1) (b) of the said Act after the date of vesting 
under the superior landlord, Government of West Bengal. It was also 
observed that it appeared to the said Officer that the khanda khatian 
which was opened from the khatian o! Calcutta Corporation in the name 
of gome persons with the status of 'Dakhalkar' and with notings of 
applicability of Section 6(1) (h) of the said Act, and it was presumed 
uader the clroumstantial evidences that the lessees, Srish Chandra Sen 
and Others; made out sub-lease to those persons ; as it was found that 
the said recording was made contrary to the provisions of Jaw and in a 
manner which was not authorised by law, the said record of rights was 
required to be corrected as tho lease had expired, and accordingly the 
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record was corrected by operation of law and the names of various 
persons whose names were recorded contrary to law, were cancelled. 
The order that was passed by the Assistant Settlement Officer & 
S.R.O IL, was passed in the background of the fact that the said land 
which із known as Dhapa Square Mile and the adjoining land was the 
iand belonging to the Corporation of Calcutta and that under a deed of 
lease, made on April 17, 1962, the same was granted in favour of the 
Sens (referred to as the Іоввеев), solely for the purpose of dumping the 
garbages and/or for the purpose of sewerage and for the purpose of 
clearing the sewerage and drainage. The said land was the khas land 
of Calcutta Corporation which was given to the then Government of 
Bengal for the purpose of dumping of the garbeges of the City of 
Caloutta, and that as Calcutta Corporation had to face difficulties for 
the purpose of clearance of the garbages through vehicles, a contract 
was given to one Sri Bhabanath Sen with the specific condition that 
after Шар up those lands with garbages, he will be at liberty to culti 

- vate agricultura] produce by bimself or by some other person. But 
whenever the Calcutta Corporation will ask for return of the said land, 
the said parties will be liable to restore possession back to the Corpora- 
tion and for that reason, no compensation whatsoever would be paid 
by the Corporation, but would be paid by the contractor. This system 
was going on from time immemorial, | 


4 It was specifically pointed out that in that land no raiyat or 
ralyat sthitiban dakhalkar should-be settled or any tenant should be 
settled with any right, as if any such right ія given, that would hamper 
the olearance of the garbages- from the City of Calcutta and dumping 
there. Tho lease granted in favour of the Sens was solely for this 
purpose and that we have to bear in mind that under the sald lease 
and/or the agreement, there was no provision for granting any sub-leaco 
or of creating any right on the third party in the said land as raiyat or 
otherwise as those Jands were necessary for the purpose of discharging 
the functions of Calcutta Corporation. The Calcutta Corporation was 
charged with the statutory duty (o keep the City of Calcutta clean and | 
remove the garbages and forthe purpose of dumping of the garbages, 
the Sens were granted lease in respect of the said land without any right 
to sub-Jease and/or to settle anybody on tho said land 


5. The lease agreement was to expire in the year 1986. There 
was а provision for extension of the case for a period of 20 years, and 
it was specifically provided that in сазо the lease has to be granted to 
anybody else, offer has to be made firstly to the Sens. But the 
posseasion of the sald land Dhapa Square Mile, and the other adjacent 
lands, which were the origina! khas lands and were given on lease to the 
Sens, were taken over by the Calcutta Corporation on January 3, 1970, 
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dispossessing the Sens. After the Calcutta Corporation took over 
possession of’ the said land, а writ application was filed by Dhirer dra 
Nath Sen. and Others, under Article 226 of the Constitution, alleging 
that the Calcutta Cofporation- could not takeover forcible possession 
of the said-land from the Sens. The'said writ application was ultimately 
made absolute by Р. К Вапогјее, J., (as His Lordship then was); by the 
order dated September 21, 1970. Against that order, the Corporation 
of Caloutta preferred an appeal and the said appeal was heard and 
disposed of by a Division Bench comprised of Sankar Prasad Mitra, C.J., 
and Sabyasachi Mukherjee, J., (as Their Lordships then were), and Their 
Lordships, after considering the history of the case and after tracing 
the titles of the parties'and having regard, to the provisions of Sec- 
tion 6(1) (h) of the West Bengal Estates Acquisition Act, ultimately 
‘came to the conclusion that the Corporation of Calcutta was entitled x 
inlaw to take over possession of the ‘sald land after the expiry of the 
lease jn terms of the provisions of Section 6(1) (b) of the Act of 1953. 
Section 6(1) (h) of the said Act provides that “where the intermediary 
is a local guthority, land "held by tuch authority, notwithstanding such 
land or any part thereof may have’ been let out by such authority," 
shall be allowed to be retained. The proviso to Clause (h) of Sec- 
"flou | 6(1) of | the said Act provides that “where apy land which has been 
let out by any “local authority ів retained -by such authority under this 
clause, or person holdiag such land shall have no right of occupancy 
therein, and every such person ‘shall be bound to deliver possession of 
the land to the local authority when tequired by it for its purposex.' 


-6- The Division ‘Bench; и the case of Calcutta Corporation v. 
Dhirendra Nath Sem reported In AIR 1973 Cal 506, held that as the 
Sens had no right to remain in possession of the Jand after tbe notice 
had been given undef the proviso to Section 6(1)(h) -of the said Act, and 
in view of the fact that the land in question originally belonged to the 
.appellants/Calcutta Corporation, end tbat had bcen given to tbe 
parchasers in-interest, the Sens, under certain terms and conditions 
which in view of the proviso to the said section’ did not give the Sens 
any rightto remain in possession, the Sens were not entitled to relief 
under Article 226 of the Constitution. Their Lordships of the Division 
Bench considered the facts and the law in this regard extensively. and 
that the learned Trial Judge mainly relied upon the said бееташанов 
made by the Division Bench. 


- 1 Mr Somendra Chandra Bose; learned Counsel appearing on 
. behalf of the Appellants, submittcd «that against tbe said order of the 
Division Bench, in Calcutta Corporation v. Dhirendra Nath Sen (supra), 
an appeal was taken to theSupreme Court, and that á special leave 
psttion was filed in the Supreme Conrt, and tbatin the Supreme Court, 
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the parties had. сова шо, an agreement under which the appeal 
‘was withdrawn,from the Supreme Court on the terms and condi- 
tions that the possession: taken by the Calcutta Corporation should - 
remain with the Corporation and for the unexpired portion ofthe 
‘lease, compensation will be determined by an arbitrator and ultimately , 
Sri Aloke Chandra Gupta was appointed as an arbitrator, and the 
said learned Arbitrator after hearisg the parties and considering the. 
. materials produced before him, found that tbe average annual profit 
"from the land was between rupees seventy to scventy-one thousand 
approximately, and on that basis a sum of Rs. 12 lakbs was determined 

‘ asthe compensation for the unexpired period. The sald award was 
given by the learned Arbitrator on November 1, 1984. The money in 
terms of the said award was duly paid to the Sens and the Sens went · 
out-of the picture. - 


8 From the consent order passed by the Supreme Court and the 
award passed by the learned Arbitrator, it is crystal clear that tbe judg- 
ment delivered by the Division Beach was not set aside and/or reversed, 
but only an amount of compensation was paid under an agreement for 
the unexpired portion of the lease, presumably on the ground thatthe 
lease. agreement provided that ів case leaso isto be'given to anybody 
else, the lease for another period of 20 years has to be offered to the 
Sens and that might have created some -right in favour of the Sers and 
that fe why the question of compensation cropped up, and accordingly 
the compensation was pald. Accordingly, we are unable to accept the 
contention of Mr. Somendra Chandra Bose that. because ‘the special 
leave petition was filed and the same was withdrawn under a consent 
order and the Sens were paila compensation of Rs. 12 lakhs bythe | 
Calcutta Cerporation, the judgment of the Division Bench had lost its 
force and/or had been diluted. From the said judgment .of the Division 
Benob, on which reliance was placed by the learned Trial Judge, it is- 


f --orystal clear that the possession of the entire land in Dhapa Square Mile ` 


and its adjacent aroa, iacluding the lands which are the subject matter 
of this writ application, and this appeal, were taken over by the Calcutta 
` Municipal Corporation and the said property remained under the р 
possession of the Calcutta Municipal Corporation. 


. 9. Atthe time when: the original property was leased out to the 
Sens in the year 1962, the said area was outside tho municipal area of tho ` 
Calcutta Municipal Corporation and accordingly the West Bengal 
Estates Acquisition Act, 1954, was applicable in respect of the lands 
situated there. But subsequently, in the year 1982, the Dhapa Square 
Mile and/or the land which is the subject ,matter of the appeal, came 
under. the territorial jurisdiction of ‘Calcutta On DA) Corporation 


1987 (2) cu. Уш Bijoy Kr. Gupta v. State - 459 
f f 
„Act ‘Section. iQ) of the West’ Bengal Estates Кесиби Act, 1953, 
provides ‘that “it extonds to the whole of West Bengal except the arcas 
, described in Schedule I of the ‘Calcutta Municipal Act, 1951; ав. deemed 
‘to have been amended ‘under Section 594 of that. Act,” and now the 
land in question lg situated in "Ward No. 58 -of the Calcutta Municipal 
Corporation Act. In view of the provisions of Section 1(2) of.tke Act 
^ of 1953, the provisions of West Bengal В. tates Acquisition Act, 1953, 
have: no manner of application. This pomt was Incidentally raised 
before the learned Trial Judge, but the learned Trial Judge did not enter 
into the qüestion | ой the ground that the party proceeded on the footing 
that the said Brea was still governed by: the provisions of the Estates 
. Acquisition Act, There could not be any estoppel against the statute. 
-Ifthe particular area has gone outside the purview of West Bengal 
Estates Acquisition Act, 1953, that position’ ‘has to be accepted and the 
parties by consent or otherwise cannot takea stünd contrary to the 
statute and the Court also is bound. to take into notice of the fact that 
. since 1950-81, the sald area: was no longer under the purview of the 
-, Bstátes Acquisition Act, 1953. The effect. него! has to be considered, 
in this appeal by ш. 5 0c : - - 


10. Mr.' Bose further submitted that as the appellant/writ 
petitioners were all raiyáts, their rights are protected under the provi- 
sions of the West Bengal Estates Acquisition Act, read with West Bengal 

Гава Reforms Act. Their right could not be ‘interfered with and/or be 
^ {акен away. by the State and/or by the Calcutta Municipal Authorities: 


Al. On the basis of these facts, Mr. Bose, contended ‘that firstly, 
the order dated -August 7, 1996, correcting the record of rights under 
Section 47 of.the said Aot waa -void as no opportunity and/or hearing 
was given to the persons concerned whose names were deleted from the 
record of rights Secondly; Mr. Bose submitted that when the statute 

, has created a right In favour of tho appellant/writ petitioners, that right 
could not be taken away "or interfered with, and itis tbe duty on the 
` -part of the Court. to protect that right. - 


: ' Ín this appeal: wo have to Gonslder tlie effect ог the operation 
of, а 102) of the Estates Acquisition: Act by which the said area 
which was originally under ‘the West Bengal Estates Acquisition Act, 
"was no longer governed ` by the said Act and the: legal effect of such a 
7 provision." Secondly, when initially the aréa was governed by the 
‘provisions of the west;.Béngal Estates Acquisition Act, what would be 
егес: after the sald Act ceased to be in effect in respect of the said 
area, and thirdly, what is tho scope and ambit of Section 6(1)(h) of the 
. said Act? Fourthly, are the proceedings under Sectlon, 47 of the West 
` Bengal Estates Acquisition Act applicable in the facts and circumstances 
E VM oc ; - 


"4 
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of the case ? , Fifthly, can an order be passed correcting the record of 
rights by virtus of the provisions of Section 6(1Y(h) of the sald Act 
without glving any opportunity ‘to the persons whose names were 
recorded but deleted in such a summary manner ? 


" 13: Mr. Anindya Mitra, learned Additional Solicitor General, 
appearing for the Calcutta Municipal Corporation, submitted that in 
view of the Division Bench judgment in the case of Calcutta Corporation 
v. Dhirendra Nath Sen (supra), there is no scope for the appellants to 
get any relef from the writ jurisdiction in view of the fact that the 
possession of the said land was takèn over by the Calcutta Municipal 
Corporation on January 3, 1970, by operation of Jaw, particularly in 
‘view of the provisions of Section 6(1)(h) of the said Act. The provisions 
of Section 6(1)(h) of the said Act confer power upon the Calcutta 
Corporation to get back the land as and when the same may be required 
by the Calcutta Corporation. The sald provision makes it clear that 
nobody can have any occupancy right in respect of the said land ard 
that each and every person who may be in possession of such land, was 
bound to deliver possession to the local authority, namely the Calcutta 
`~ Corporation, when required by the Corporation for its own purpose. It 
is well settled principle by various decisions of the Supreme Court and 
~ of this Court that the possession of a property could not be taken by an 
executive save and except in accordance with law and/or by filing a sut 


or proceeding. But here, we find that specific provision {a made by the - 


legislature conferring such a power to take possession directly by the 
Caloutta Corporation under this ргоуініор, and this, power bas бесп 
upheld in the Division Bench judgment in the саве of Calcutta Corpora- 
tlon v. Dhirendra Nath Sen (supra) and that the Supreme Court also did 
not have any occasion to disturb this finding of the Division Bench, and 
before the Supreme Court the Sens have 1elinquished and abandoned 
the right to'get back possession of the property which wes taken over 
by the Calcutta Corporation on January 3, 19,0, but the Scns were 
Interested in getting compensation for the unexpired period of lease, 
which they got, and the Calcutta Corporation paid Кв. 12 lakhs in tc1 ms 
of the award and there bad been a decree in terms ofthe award. ` 


14. Under such circumstances, it ів too late in thé day to con- 
tend that the occupancy right or tho right to ocoupy the land In some 
other capacity, could be asserted on the strength of any- settlement made 
by the Sens, Ifthe Sens bad no authority and/or jurisdiction. under 
the lease agreement, read with the provisions of Section 6(1)(h) of tbe 
West Bengal Estates Acquisition Act, in that event itis a clear case 
` where the appellant/writ petitioners cannot claim any right, title and 
‚ interest in the said.land Tho West Bengal Estates Acquisition Act 
and/or the West Bengal Land Reforms Act protects tbe right, but it'does 
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not create any right.. Ifany land has been settled and any occupancy 
right haè been given to а person under any settlement or otherwise, in 
that event the law .comes to protect the interest ofthe tillers of the 
soll Tho Estates “Acquisition Act has acquired the Intermediary 
interest and the-West Bengal Land Reforms Actisan Act which deals 
with the question óf ceiling and retention of the land. But in order to 
get rollef-ia a writ jurisdiction, itis well settled principle, and even ір a 
suit, a party, in -order to get'a decree for the title-or intereat, has to 
'provo-his title on the strength of certain records and documents ard/or 


П 


. Settlement. ` | еф 


15. In this connection, the contentlon of Mr. Bose cannot be 
accepted In view of the fact that the contention of the appellants that 
they had acquired a right and that right Is protected under the law could 
not bo accepted in view of the fact that In case after the zamindaris 
were abolished, the intermediary ‘interests were vested to the State, 
вой” after vesting of. the intermediary interest, the Intermediary in 
question, under Section 10(2) of the Aot of 1953, had also to deliver 
‘the documents, registers, records and collection papers connected with 
the management of such estates and/or such interest, which are in his 
custody and furnishes statements in the prescribed form In respect. of 
such estates or interest. In other words, If tho intermediary Interest or 
the zamindari interest verts, in that event after vesting the persons who 
` gre ralyate or uader-ralyats or non-agricultural tenants under the inter- 
mediary, their names and particulars of their rights and documents and 
papers in respect of tho management of the estate had to be handed 


' over to the State. It was nowhere stated in the writ application that. 


the writ petitioners were holding the land under the intermediaries. 
' The expression *1gcuinbrance" which has been defined in Section 2(h) 
_ of the Act of 195), means in rolation to estates and rights of inter- 
mediaries therein does not include the rights of a raiyat or of an under- 
raiyat or ofa non agricultural tenant ; and “intermediary”, which has 
bean defined in Section 2(i), means a proprietor, tenure-holder, under. 
tenure-holder or any other intermediary above a ralyat ога non-agri- 
cultural tenant and includes a service tenure- holder and, in relation to 
mines and minerals, includes a lessee and a sub-lease. ' 


. 16. In this case, no paper, no document and/or no document of 
title hás been produced in ordér to e^tablish that the appellant/writ 
petitioners were ralyate, under raiyats or non agricultural tenants under 
„tho intermediaries or anybody e] e In the instant case, originally the 


"Jand was the khas land of the Calcutta Corporation which was given on 
lease to the Sens for the purpose of dumping the garbages after taking 
‘the same out.of the City of Calcutta. and that the said lease »greemont 


“A awe 
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did not expressly provide that- thé occupancy right could be ‘granted’ 
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hy the Sens tn favour of any party, and under the provisions of 

' Section 6(1Xh) of the Aot, it was made abundantly clear by the legis 
lature that the Calcutta Corporation was entitled to get’ back the 
prooerty аз апі when the same may be required by the Corporation 
and on that land no occupancy right could be created in favour of any 
such person. In view of guoh mandate, the Sens bad no jurisdiction 
to create any right in favour-of the parties and по опе із entitled to 
claim aay right contrary to tho statute. Evon assuming the nemes of 
the writ petitioner/opposite parties were in the record of rights, which 
was correoted aubsequently on 7 8. 1996, that question has to be decided 
in the light of the law and the peculiar facts. Under the law, no one 
was entitled to claim any occupancy right on that land which belonge 
to the Calcutta Corporation The Sens had no jurisdiction to settle 
and create any right ia favour of any stranger. If any stranger - 
surretitiónsly records his name in the record of rights in collusion 
with the officers of the Land & Land Revenue Department, that cannet 
defeat the рогрове ard- object of the law and that cannot create апу 
right. Wo һауе (о bear in mind that record of rights does not oreate 
right but merely records rights Ifthe right was not there, іп that event 
making entrles does not creato any right. 


17. Record of rights means a record which Is kept indicat{ng the 
rights of the parties thorcin in respect of the land in villages and towns. 
These rights must bo existing and lawful rights in respect of the land 
in question. Unfortunately, in this case in the writ petition, the source 
of theright and/or,the documents of title had not been disclesed, 
excepting pleading that their names were record:d in the record of 
rights and as such they had a right to the property. This is not correct 
position. , N 


18. Іл о instant case, none of theappellant/writ potitioners 
could furnish any document showing that they hada valid right іп the 
property which was recorded in the record of rights. Reocrd of rights 
does not or could not croate any right .merely by making any entry or 
by any officer: which Is contrary to law and particularly in the instant 
case, tho order dated 7.8.1996, was passed in order to give effect to the 
legislative mandate that nobody can have any occupancy right or 
interest In the sald land which belonged to Calcutta Municipal Corpora- 
tion and that on the expiry of the lease of the Sens, the Sens went out 
of the picture, the possession of the sald land was takon over by the 
Calcutta Corporation, .and in terms of the award made pursuant to tho 
order of the Supreme Court, the Calcutta. Corporation pald Ra.12 

-lakhs to the Sens. This amount was paid to the Sens for the purpose 
' of extinguishing their rights, and оп consideration possession whereof 
wasalréady taken over _by Calcutta Corporation. . It has not been 


M 
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‚+ shown how the Calcutta Corporation has been dispossessed from the 
said land. The entries made surreptitiously in the record of rights by 
some interested parties in collusion with each other, do not and cannot 
create any right which can be recognized by any Court of law. 


19. Itis tho case of the petitioners that they derived title from the 

Sens. It ts well settled principle that a river cannot rise above itg 

source. If the Sens had no authority and/or jurisdiction to grant any 

sub-lease and/or to oreate any right in favour of any person, particu- 

larly in view of the-fact that this land was earmarked for the purpose 

of dumping the garbages accumulated in the City of Calcutta and this 

\ land was not meant to be distributed and/or occupied in a clandestine 

manner, law cannot recognize апу possession by any person which ів 

contrary to law, namely contrary to the provisions of West Bengal. 
Estates Acquisition Act and/or the Calcutta Corporation Act, 


.20 The Calcutta Corporation is a creature of the statute and tbe 
Sens obtained lease from the Calcutta Corporation The Sens were 
bound by the terms and conditions of the lease, and admittedly the 
Possession was taken over by the Calcutta Corporation and none of the 
appellant/ writ petitioners could disclose іп affidavit when they took over 
possession and since when thoy were in possession of the lands in 
question. Е 


21. Admittedly, the appellant/writ petitionera are not in posse- 
ssion of the property ang they do not claim to be in possession of the 
property. Their case is for restoration of the possession. The power 
of the writ Court to restore possession depends on varlous factors. 


22." The effect of tho change in law is that the Estates Acquisition 
Actis not app'icable to the area in question and anybody who wants to 
claim any right, title and interest in the property, has to establish ıt 
under the ordinary law, namely under the Transfer of Property Act 
and/or any other law applicable in the City of Calcutta. There Is no 
bar to filo a suit to adjudicate for declaration of right, title and Interest 
if any person has such right, but that right has to be established on the 
basis of tho. documentary evidence or otherwise. Under the Estates 
Acquisition Act, there was a bar of the Civi] Court. But now there ts 
no such bar. К g Bs 


23. After the West Bengal Estates Acquisition Act ceased to 
apply in that ‘part, in that event that party could not be allowed to take 
advantage of anything Jone under the Act which stood repealed, and 
that after the repeal of the said Act, a party has to establish his right 
onthe basis of records and documents relating to title, and in this 
connection, the alleged entries made in the record of rights havo no role 


464, Bljoy Kr. Gupta v. State (1997 (2) CLI 
to play. Record of rights is nota proof-of title, but It only records the 
pre existing right and such recording creates a rebutable presumption. 
‘But-when the Act ceases to apply solely on the basis of the entries in 
the record of rights recorded erroneously or otherwise one is not 
entitled to get any relief from any Court of law. In this case, it i8 
clear that the purported recording of the names of the appellant/writ 
petitioners has been made in olear contravention of the provisions of 
Section 6(1) (b) of the said Act. It 1s well settled principle that anything 
done in clear contravention of the law is void and the order recording 
the names of the appellants has no legal foundation under the law. 


24. In this connection, reference may be made to the decision of 
the Supreme Court in tho case of (2) State of Punjab v Jagdip Singh 
reported in AIR 1964 SC 521, In that case, some officiating Tahaildars 
in the State of Pepsu were confirmed as permanent Tahsildars, and that 
по poit wae then available for confirmation Subsequently, on detec- 
tlon of this mistake, they were deconfirmed and reverted to the officla- 
ting post? Iù that connection, it waa observed by the Supremo Court 
that the order of confirmation had no leg al foundation undor the rules 
as there waa no vacancy in which confirmation could take place and 
that the said order confirming officiating Tahsildars as permanent 
"Tahsildars should be held to be wholly void and consequently while 
deconfirming them or reverting the officiating Tabelldars, there was no ` 
question of giving the persons affected any’ opportunity of hearing. Tho 
principle laid down by the Supreme Court in that case, in our view, 18 
applicable in the facts and circumstances of this case 


25. In(3) M/s. Hindustan Steel Limited v Smt Kalyant Banerjee 
reported in AIR 1973 SC 408. it vas held that when the respondent in 
possession of the disputed land -had raised a serious question as to the 
validity of the petitioners’ title, that the petitioners bad shown prima 
fate title, there ів no .conclusive evidence to that point that the High 
Court, in writ proceedings, cannot put the petitioners’ into possession: 
by displacing the respondents 

26 In the instant case, the writ petitloners had not been able 
evon to show their prima facle title to tbe sald land. They bave not 
been able to show that any settlement has been given in writing or 
otherwise by any person or by the Sens or by the Calcutta Corporation. 
They have not been able to disclose any document to show that after 
the date of vesting:that the Sens’ and/or the Calcutta Municipal Corpo- 
ratton's right as intermediary extinguished and that they continued to 
b» ralyats and/or undor-ralyats. 


27 In (4) Bokaro and Ramgar Limited v State of Bihar reported 
in AIR 1963 SC 516, it was held that before a party can complain of 
an infringement of hls fundamental right to hold property, he must 
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establish: that һе has a title to the property. If his title isin dirpute 
andis subject of adjudication In proceedings, he cannot put forward 
any claim based on his title unti) as а result of that enquiry be ів able to 
establish his title. It is only thercafter that the question whether bis 
right in or to that иери bave been шор; ог ШеваПу infringed 
would arise. 


28 Inthiscase, within the scope and ambit of the appeal. it is 
difficult to finally adjudicate the right, title and interest or the question 
raised in this behalf, as this Court is exercising power under Article 226 
of the Conatitution, and that this Court 18 not deciding a case on a suit 

> or any other proceeding ^ 


29 In vlew of the several decislons of the Supreme Court, a party 
is not entitled to any. relief unless he has legally enforceable right, title 
and interest in the property. Exlstence of not only 8 legal right, but a 
, clear right is the condition precedent for exercising jurisdiction of the 
High Court under -Article 226 of the Constitutlon. Existence of legal 
right and legal duty are conditions precedent for exercising jurisdiction 
by the High Court uader Article 226 of the Constitution. 


30 Now, the question about the effect of the provisions of 
Sectlon 1(2) of the West Bengal Estates Acquisition Act, by which tbe 
said Act ceased to be effective and operative after tbe came was included 
in the area under the .Calcutta Municipal Corporation, is concerned, 
admittedly after the Act.ceased to have any. effect, the writ petitioners 
cannot get any benefit arising out of the West Bengal Estates Acquisi- 
Чоп Act Ifthe West Bengal Estates Acquisition Act dces not apply 
to the said area now, in that event the claim of the writ petitioners tbat 
they are ralyats or under-raiyats, cannot be accepted. The concept of 
raiyat and under-ralyat and/or е" tenure holder and/or the incum- 
branco ceased to have any effect in the facts and circumstances of this 
case after the said Act ceased to apply, In that area. It is по! а case of 
repeal of an Act. Even f an Act is repealed, there are saving clauses. 


31. Inthe instant case, there are no saving clauses, saving the 
rights of the parties under the Act. Butin view of the fact that the 
West Bengal Estates Acquisition Acthad no manner of application to’ 
the area in question, accordingly the appellant/writ petitioners cannot 
claim any right, title and Interest in the property on tbe atrengtb of a 
recording made in tbe record of rights which was contrary to and 
inconsistent with aad in violation of tbe provisions of the West Bengal 
Estates Acquibiticn Act When an Act of Parliament is repealed, it 
must be considered that bad never existed. This is the general rule. 


166 _ Bijoy Kr. Gupta v. State [ 1997 усы 


32. Tindal, C.J stated in (5) Kay v. Goodwin, (1830) 6 Bing. 576, 
that the effect of repealing a statute is to obliterate it as completely from 
the records of the Parliament as if it bad never been passed ; and it must 
be considered as a law that never existed except for the purpose of those 


-actions which were commenced, prosecuted and concluded whilst it was 


snexisting law „When the lerislature intended that the area under the 

Calcutta Munictpal Corporation should be left out of the jurisdiction of 
the West Bengal Estates Acquisition Act, none can claim any rigbt or 

advantage on the strength. of the Act which bad no manner of applica. 

tion at the present moment and the Court is bound to give effect to the 

legislative intent. It is clear that in respect of the area under the 

Caloutta Municipal Corporation, the provisions of the West Bengal’. 
Estates Acquisition Act -will have.no manner of application. The 

concept of raiyat, under ralyat,' intermedl.ry, incumbrances, etc., had 

no manner of application in such a changed situation. The legislature - 
did not intend the creation of raiyati interest and/or under-ralyati 
interest and/or non-agricultural tenancy intorest in the area which 15 
covered under the Corporation. 


33. Accordingly, in view of sucha changed situation, the writ 
application is bound to fail because in the writ application the petitioners 
sought to enforce their right as raiyat or under-raiyat under the provi- 
tions of the West Bengal Estates Acquisitlon Act, which has поя до 
manner of application, and this Court is bound to take into considera 
tion of the change in the statutory positicn as it is the duty of the Court 
to give effect to the existing laws and not the laws that were in tle past 
or what would be in future. The Courtis concerned about an existing 
law and, under the existing law, the writ petitioners cannot have ару 


legally enforceable right against the Calcutta Municipal Corporation. 


^84. · Accordingly, in that view of the matter, it was not necessary 
for the A. S. О. & S. R. О.-П to cancel those records as those records 


“and/or the entries made therein could not be enforced before Court of 


Jaw and the position is that the said law,never existed and that the said 
law could not oreate any right and interest of the parties. In our view, 
there was no need to pars any order on 7.8.1996 in view of the change 
of the Jaw, which has been lost sight of by all concerned, Including the 


- learned Trial Judge, and accordingly the question of giving opportunity 


and/or hearing to. the appellant/petitioners before the said order was 
passed, does not and cannot arise at all If the entries in the record of 
rights have become void and inoperative, on the basis of such void thing, 
no right could be enforced in- Court of law. A law does not cease to 
exist simply because it is ignored by the authorities concerned. The 
Court isto give effective law and to decide the matter in accordance 
with law., We do not find that any law is there which could protect the 
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Interest of the appellant/writ petitioners in respect of the said lands in 
question. 


35. Further, it appears that Р 1970, the possession of the said 
lands was taken by the Corporation after paying a sum of Rs; 12 lakhs 
in terms of the compromise order and the award and that it cannot be 

'asid that the Calcutta Corporation paid Ва; 12 lakhs and obtained 
possession solely forthe purpose of “alloxing all the persons to record 

„their names la a clandestine manner witbout-having any title or interest 
in the property and as because a vast tract of land which was ured asa 
dumping ground of the" garbages of the city of Calcutta, it would be 
contrary to public interest to hold that simply by recording their names 
surreptitlonsly without giving any notice and/or hearing either to tho 
Sens or to Calcutta Corporation, the right could-be created. Under the 
provisions of Section 6(1) (B), it has been clearly laid down that there 
could not be any occupancy» right in- respect of the land held by the 
Calcutta Corporation under Section 6(1)(h) of the said Act; in that 
event the claim of the writ petltiónera is clearly contrary to law, and 
that no.-Interest orright could be allowed to be created, which ls 
contrary.to law and which Їз in clear violation of the provisions of law 


36. It is inconcelvab!e that the Corporation had paid Ra 12 
lakhs in terms of the award pursuant to the order of the Supreme Court 
- notfor the purpose of getting the land in respect of which possession] 
was taken and thoy could not .be dispossessed and that thoy ‘cannot be 
sald to have been dispossessed lawfully.. А trespasser-and/ora person 
who has got his name recorded in. the record of rights contrary to law 
andina clandestine manner, bie right could not be protected in а 
proceeding under Article 226 о! the Constitution. Afterall, Writ 
Court cannot adjudicate the disputed questions of right, title and 
intereat of the properties and Writ Court always retains its discretion 
nottograntany remedy. Writ is not a matter of right or not a matter 
‚0! course, but it is a discretionary remedy in which the Court can grant 
and refuse to grant depending upon the facts: and circumstances of the 

case and agcordingly in the facts dnd circumstances of the case, wo 
are clearly of the view thattbis distretionary remedy under Article 226 
of the Constitution is not ravatlable to the  appellant/ writ petitioners. 


37. Accordingly, we do not find" ‘any merit in the appeal, and 
accordingly, the appeal is dismisted without any order as to costs. 


Prayer for stay made by.the appellant is Considered and rejected. 
Nand, J.: I agree.- i Р 
8.K.G. . Е ` i 


^ 


468  Burrabazar Fire Works v. Commissioner of Police ‚ (1997 (2) CLI 


' 


{ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Bhagabail Prosad Banerjee and 


ч 


- Mr. Justice Asis Baran Mukherjee А 
"Decision : September 26, 1997 e 
Barrabazar Fire Works Dealers Association & Ors. ...... Petitioners 
Versus Ў Cg 
The Commissioner of Police, Calcutta &Ors.  .... Respondents* 


Constitution of Indla—Articles 19(1) (а), 19(1) (g), 21 and 51А— 

| Right to-decent environment, right to live peacefally—Ingredients of the 

right to life of ‘every citizen—Right to carry on trade or business —Not 

uafettered—Subject to right to life of every citizen— Fundamenta) duties 

of citizen—No right to manufacture, sale or deal with fire works which 
will create sound bevond permissible limit. — ' 

Code of Criminal. Procedure, 1973—Section 144— Notification 
prohibiting manufacture, : use; sale “е. of fire works beyond permissible 
limit—Jastification 

Environment Protection Rules, 1986—1989 Amendment—Standard , 
of Ambient Air Quality for commercial areas—Limit of 65 decibel pollu- 
tion control—Fire works creating sound beyond permissible limit— 
Causing pollution affecting citizens— Prohibition— Need of the society 


The Member.Secretary of the West Bengal ‘Pollution Contro! Board 
by memo dated 28.10.1996 informing the order of the High Court 
dated 30.996 requested the Director Genoral of Police not to allow: 
manufacturing, selling or storing or any fire works generating noise 
pollution. In pursuance of this the Police Commissioner, Calcutta-issued 
a notification prohibiting manufacture possesslon, transportation, 
trading, sale, discharge, and пзе of certain fire works which have been 
detected by the West Bengal Pollution Control Board as to. generate 
noise above 65 decibels. Challenglag this order a writ petition was 
filed by the Burrabazar Fire Works Dealers Association. Further one 
applivation. was filed by Mohan Fire Works add Chandan Golcha 
carrying on tho business under the name and style of Chandan Mal 
Golcha for addition of party respondents in the disposed of writ petition 
C. О. No. 4303(W) of 1995 with a prayer.for atay of the op.ration of 
the Memo No. 1039 dated 28th October, 1996 as well as Police Notifica- - 
tioa dated 2nd December, 1996 and to permit or allow manufacture, 
selling etc. of fire. works. It was contended that such imposition of ban 
on certain items of noisy fire works violates the fandamental rights of 
tho Fire Works Dealers to carry on trade and business guaranteed under 
Artiole 1У(1) (g) of the Constitution of India. 


*W. Р. No -2725 of 1996 & C. О, No 4303 (W) of 1995 
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The Court on beating and disposing ‘of these two matters by 
common judgment,- 


HELD: During the Kallpuja, Deepwall, which are the festivals of 
light and not of sound, the crackers are burst in millions simultaneously 
and continuouslp all over the country, in that event because of the manner 
In which the crackers are burst, it cannot be sald that tt (s mere impulsive 
"sound. It merges and becomes an amblent and/or continuous sound at a 
high pitch hour after hour, inthe Indian context, and behaviour tt сап be 
said that the expression. of ambient noise and impulstie noise loses 118 
character and significance. i ( Para 22 ) 


` In our country the people have a right to sleep peacefully А citizen 
too have right to a decent environment аз highlighied by the Supreme 
Court in various decisions WIEN S are ull well known in the field of 

. pollution. . (Para 41 ) 


Nolse has been identified asa ашай under Air (Prevention and 
Control) Act, 1981. Nolse admittedly tsa hazard to health for example, 
Calcutta ls. one of the greatest metropolitan citles of the world and the 
- molseis one of the environmental pollutants that is encountered b) the 

residents of Calcutta in day to daylife. The ambtent noise level in 
_ different essential areas in the City of Calcutta із alarming without 
loud- speaker and fireworks. ©. 4 ( Para 42 ) 


Aecording to the decision, of the Supreme Court In Cooverjee v. 
Evclse Commissioner and the Chief Commissioner, Ajmer & Others the 
right of every citizen to pursue -any lawful trade or business із obviously 
subject to such reasonable condition as may be deemed by the Governing 
Authority of the country essential to the safety, health, peace, order ard 
morals of the community. А ( Para 48 ) 

Accordingly, it must be held that Article 19(1) (5) of the Constitu- 
tion of Iadid does not guarantee the fundamental right to carry оп пасе 
or business which creates pollution or which takes away that communi 
ties safety, health and peace. Itcannot-be sald that a citizen have a 
fundamental right under Article 19(1) (g) of the Constttusion of India 
to carry on trade or business and[or manufacture poison which ma) be 
used for killing of people. This right is negative as nobody has any right 
зо carry оп any trade or business in'Intoxicating liquors by virise of the 
right conferred under Article 19(1) (g). ( Paras 49 & 50 ) 

We are'of the view that there is по inherent or fundamental right in 
a citizen to manufacture, sell and deal with fire works which will create 
sound beyond permissible limit and which will generate pollution which 
would endanger the health and ihe public order. A citizen or people 
cannot be made a captive listener to hear the tremendous sounds. caused 
by burstisg out from a noisy fire works. . ( Рага 51) 
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A citizen of this country must be allowed горе ina society which 
Is peaceful, free from mechanical and artificial sounds which creates a 
tremendous health hazards and adverse effect on the citizen. Citizens 
have a right гов in a soctety which Is free from pollution. If pollutions 


‚+ are encouraged, in that event that would be the beginning of the end of the 


civilisation, ( Para 53 ) 


The Courts are the custodian iie rights of the cltizens and Uf, the 
Court ts of the view ihat clitzens rights gudranteed under the Constitution 
of India are violated, the Court is not powerless to end the wrong. 
Principle of judicial activisms confers power upon the Court to be active 
and not.to remain inactive for the purpose of protecting the rights, duties 
and obligations of the people. Article 51A of the Constitution casts the 
fundamental duties on every citizen to protect and Improve the natural 
environment Including forest, lake, river, wild life and to have compassion 
for living creatures. ' Я . ( Para 54 ) 


- [A India no effecilve and elaborate law has been made for controlling 
the nolse creator, But under Article 19(1) (а), read with Article 21 of 
the Constitution of India the clilzens have a right of a decent environment 
and they have a right to live peacefully, right to sleep at night and to have 
aright to leisure which are all necessary ingredients of the right to life 
, guaranteed under Article 21 of the Constitution. | ` ( Para 58 )- 


Accordingly, we direct the ‘West Bengal Pollution Control Board 
with the experi committee already appointed, to take a decision on this 
question after considering all the aspecis of the matter including tke 
suggestions and recommendations made by Natlonal Committee ‘on Noise 
Level Control and after giving hearing to the applicants namely Mohan 
, Fire Worka and the Burrabazar Fire Works Dealers Association and also 
after considering the view of the experts and tha views of Dr. Abirlal 
Mukherjee shall pass-an order fixing the sound level of ihe fire works In 
the State of West Bengal. 3 ( Para 64 ) 


Cases referred to :— 

(1) Om Biraugana Religious Sodlery v Y. State & Ors., 100 CWN 617 

(2) Union of India у. Raghubir Singh, AIR 1989 SC 1933 

(3) Рота! Kanji Govindji y Vrajlal Катзапда# Purohit, ` 
AIR 1989 SC 436 

(4) М.С. Mehta v. Unton of India, AIR 1987 SC 1086 - 

(5) National Workers’ Union v. P. R. Кат иһапап, Е E 
AIR'1983 SC 75 i S T te. 

(6) Coverjee v. Excise Commissioner and the chis: Commissloner, , 
Ajmer & Ors , AIR 1954 SC 220 

(7) R. v. Secretary of State for Transport ex. p. Richmond upon 
Thames London Borough Council & Ors., (No. 4), 
(1996) 4 AI] BR 903 i А 
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'(8) Poweell and Rayner v. UK ( European Court of Human Rights, 
judgment of 21 February, 1990, Series A No. 1724 at 18) 


Mr. Sakilnath Mukherjee ` «c... Jor the Petitioners 

Mr. S. К. Kapoor mE г. for the Mohan Fire Works 

Mr. Debol Banerjee, Biswanath Samaddar and ` 2 
Manick Chandra Dag sane Jor the Respondents 


The judgment of the Court was as follows :— 


Г Banerjee, J.s Two matters wore heard together. Опе is an appli- 

cation filed by Mohan Fire Works and Chandan Golcha carrying on the 
business under the name and style of Chandan Mal Golcha for addition 
-of party respondents In the disposed of Writ Application In C. O. 
No. 4303 (W) of 1995 with a prayer for stay. of the operation of the 
Memo No. 1039 dated 28th О хођег, 1996 as well as Police Notification 
dated 2nd November, 1996 asd tot permit or allow manufacture, sell, 
dealing and/or trading and storing of fire works without any restriction 
and also to permit or alow bursting of fire works/cators of leas than 
90 dB. at 5 kilo metre distance from the site of bursting without any 
restriction whatsoever. The other one is‘ a writ application filed by 
Burrabazar Fire Works Dealers’ Association & Ors., against the imposi- 
tion of ban on certain items of noisy fire works on the ground that the 
same violates tho fundamental rights of the fire works Dealers to сапу 
on trade and business guaranteed under Article 19(1) (а) of the Constitu 
tion of India. 


2. As the same questions of fact and law involved, two cases were 
heard togethor and disposed of by а judgment. Though there is no 
scope for addition of party respondent in a disposed of writ application 
аб the matter is heard along with another Independent matter without 
. formally adding them parties, their Counsels were heard at length on the 
basis of the facts, figures and ‘the 89 on the subject as the matter 18 of 
great publio importance. 


3. Mr. S. К. Кароог with Mr. Debo! Banerjee appeared for the 
applicant Mohan Fire Works and Mr. Saktinath Mukherjee appeared 
for the writ petitioner Burrabazar Fire Works Dealers’ Association. 


' 4 ‘Te was 8 contention of the learned Counsel appearing for the 
“parties, is that neither the Pollution Control Board nor the Commi- 
sioner of Polico have any authority and jurisdiction under the law to ` 
impose such a restriction or condition and that by imposing such ban 
oa manufacture, sell or use of certain items of fire works, their funda- 
mental] right to carry on trade or business guaranteed under Arti- 
cle 19(1) (g) of the Constitution have been affected. The ban on certain 
items of fre works which were generating tremendous sound was 
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stopped pursuant to a direction passed by this Court on 30th September: 
1996 isto the following extent : — ; 


“We also direct the Pollution Control Board to take suitable 
measures to stop creating sound pollution by means otber than the 


“ 


. ~ microphones, such as user of electric, air horn In public vehicles, fire 


works and other sources of sound nuisance The Pulice Authorities ` 
should also perform ther duties in this connection for the purpose 
of controlling the sound pollution in the State with active collabora- 
tion and со. operation. with the Pollution Control Board "' 


5. This direction was issued by this Court in the background and 


in connection with the judgment of this Court in the caso of (1) Om >. 


В1гап апа Religious. Soclety v. State & Ors. reported in 100 CWN 617, 
where this Court explained the provision of Article 19(1) (a) of the 
Constitution of India and it was held that within the scope and ambit 
of the provisions , of Article 19(1) (a) of the Constitution of India which . 


-provides Fundamental Rights of Citizens to Freedom of Speech and 


Expression and this right was only subject to restriction imposable under 
Article 19(2) of the Constitution. It was held that freedom of speech 
and expression guaranteed under Article 19(1) (a) of the Constitution of 
India by necessary implication, includes right not to listen ‘and/or to 
remain silent. This right includes tight to leisure, right to sleep, right 


со read-and speak with others and even right-to worship in his own way 


and that it was been held that sound is a known source of pollution and 
by means: of sound through loud-speaker or others, citizens cannot be 
made captive listeners and which forced to hear something which bis 
body ог system cannot bear and which he does not like to hear or likes 
to tolerate but he has to bear the tremendous effect-of sound which had í 
the effect of siléncing -him and have the chilling effect оп: ‘all of his righte 
because of the tremendous sound and noise, the citizens cannot exercise 
all these fundamental rights. Every citizens have a right but his right 
comes to an end when It tends to interfere with others right. Nobody 
cam enjoy an exclusive right of his at the cost of/or suspending the 
rights of others. ' In that judgment it was held that the Police Authori- 
ties and/or Administrations have no right to grant permission to use 
microphone without any restriction with regard to the noise level and 
accordingly, directed that the Pollution Control Board should maintain 
Noise Level Register for measuring the level of noise and the sald 


. Authority shall indicate the level of noise, which could be permitted by 


use of microphone on any occasion -There were certain other directions * 


` . dn this order which Їз not relevant for the purpose of this case as on the. 
Е strength of tho said order, the Pollution Control Board have fixed up the 


nolso level for different arca and for that purpose divided the areas into 


four different zones, viz (a) Industrial, (b) Commercial, (с) Residential К 


^ 


. 
2 
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and (4) Silence Zone. The silence zone Includes, hospitals, nursing 
homes, schools, colleges, Courts etc , where the nolse level was fixed at 
а lower level whereas the nolse level at the industria) area was fixed at 
higher level.. Expert Committees were “set up, who went into this 
_ Matter.and upon total consideration of the noise level in the city and 
suburbs and different parts of West Bengal fixed up the same. 


6. The Member Secretary of the Pollution Contro] Board 
Informed the- Director-General of Police, West Bengal as well as the 
* Commissioner of Police, Calcutta by the Memo dated 28.10.1996, which 
is as follows :— 


D 


“Hon'ble High Court at Calcutta was pleased to pass an order 
on 30.09.96, which read ав follows-:— 


eC We also direct the Pollution Control Board to take 
suitable measures to stop creating sound pollution by means other 
than the microphone, such as user of electric ог air horn of public 
vehicles, fire works and other sources of sound nuisance. The 
Polloe Authorities should also perform their duties in this conneo- 
tion for the purpose of controlling the sound pollution in the State 
. with active collaboration and co-operation with the Pollution 
Control, Board." ; 


2 Ín pursuance. of the aforomantioned order the Director 
General of Police, Police Commissioner, Calcutta and all District 
Magistrates were requested not to allow manufacturing, selling 
or storing or any fire works generating noise pollution. The fire 
works generating a noise above 65 dB in the ambient atmosphere 
will be unfit for manufacturing, trading and use. ` 


, 3. The aforementioned directlon may be circulated among 
the, manufacturers, Storing Agents and Selling Agents of the 
"fire works ^ 


Apart from this, all the authorities are also requested to 
implement the guidelines of' the State Pollution Contro) Board 
issued on 30.04.1996 and 13 08 1996 in respect of. controlling nolac 
ollation; The aforementioned instructions are in conformity 
with the order óf the Hon'ble High Court at саега їп connection 
with C.O. No. 4303 (W) of 1996. 
Complisüce report may kindly be “communicated to the State 
Pollution Control Board on or-before the 16th November, 1596 '’ 


7. ‘The Commissioner of Police, Calcutta, passed orders being 
- Police Order No. 1584 published in the Calcutta Police Gazette іп its 
issue dated November 4, 1996 which is as follows :— 


“Orders by the Commissioner of Police, 1584. 
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NOTIFICATION 


Whereas, information has been received from oredible gources 
` that there wil! be large scale manufacture, possession, transporation, 
sale, discharge and: use of fire works, sound of which are likely to 
generato noise exceeding 65 decibel within the limits of Metropolitan 
Area of Caloutta and its suburbs within the jurisdiction of Calcutta - 
Police, ' 


- And, whereas, the schedule made under the Environment Protec- 

` tion Rules, 1986 and Environment Protection (Third Amendment) 

Rules, 1989 prescribed a décibel limit of 6* and below as Ambient 
Air Quality Standard for Commercial Areas ; got 


And, whereas, discharge or use of any such fire works as per list 
given below, is certain to generate noise exceeding 65 decibels 
causing thereby. Injury to the healtb of the members of the public; 


And, whereas, I, D. C. Vajpal, Commissioner of Police, Calcutta 
being an Executive Magistrate for the Metropolitan Ared of Calcutta 
and forthe Suburbs of Caloutta within the jurisdiction of Calcutta 
Poltce. have been speoíally empowered by the State Government 
under Notification Nos. 2890.P. & A. R. (P)2P-01/96 PC, dated 
31.10 96 and No. 2894-P.. & A. R. (P) 2P 01/96 PC, dated 31.10.96 
respectively to act under Sectlon 144 of the Code of Criminal Proce- | 
dure, 1973 (Act of 1994) ; i ч 


And, whereas, in my opinion there is sufficient ground for 
Proceeding under the sald section for prevention of manufacture, 
possession, transporation, trading, sale, discharge and use of fire 
works generating a nolse above 65 decibels ; 

Now, therefore, іп. ‘exercise of power conferred by the sub- 
sections (1) & (4) of Section 144 of the Code of Criminal Procedure 
I, the said D. C. Vajpai, Commissioner of Police, Calcutta do hereby 
prohibit with effect from today (02.11.96) and until further orders 
within the limits of Metropolitan Arca of Calcutta and its suburbs 
within the jurisdiction of Calcutta Police any person or persona from 
the manufacture, possession, transporation, trading, sale, discharge 
and uso of the following fire works, which have been detected by. 
West Bengal Pollution Control Board as to generate noise above 
65 decibels. \ А ‘ 

(1) Chocolate Bomb, (2) Chain Crackers, (3) Loose Crackers, 
(4) Kall Patka, (5) Dbani Patka, (6) Dodoma, (7) Seven Shots, 
(8) Rocket Bomb & (9) Any other fire works generating a noise 
exceeding 65 decibels as иа by the. West Венца! Pollution 
Control Board. 
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This Notification 1s issued In: conformity with the order passed 
by the Hon'ble High Court, Calcutta In the Writ Petition of 1996 :— 

Burrabazar Fire Works Dealers’ Association & Ors, Versus 
Commissioner of Police, Caloutta & Ors. and also order passed 
Бу the Hon'ble High Court in C. О No. 4303 (W) of 1996. This 
order is subject, to any further order which may be passed by the 
Hon’ble High Court in the same matter.” 


Violation of any provision of condition of this Notification by 
any person or persons is actionable and punishable under the law. 


Given under my hand and seal this day of 2nd November, 1996. 


a C | . D C. VAJPAI 
Calcutta ; 2 Commissioner of Police 
Dated tha 2nd November, 1996. Calcutta.” 


8. Both Mr. Saktinaih Mukherjoe and Mr. S. K. Kapoor 
contended that tho authorities comcerned have not been able to under- 
stand the difference between ‘Ambient Noise Level’ and ‘Impulsive or 
Impact Notse Level’. Ambient Noise Level means noise level which is 
generated from various sources іп the surroundiag аай Impulsive Noise 
Levelis'a sort of sudden generatlon of sound aad Its duration Is few 
second. 

9. Itis submitted that the provisions of under Section-16(2) (h) of 
the Air (Prevention and Control of Pollutiom) Act, 1981 provided power 
upon the Central Pollution Control Board “lay down standards for the 
quality of alr’’ and definition of environment pollutants bas been defined 
in Section 2(b) of the Environment (Protection) Act, 1586, which means 
“any solid, liquid or gaseous substance present in the atmosphere In such 
concentration as may be or tend to be injurious to environment". 
Rule 3 of the Environment (Protection) Rules, 1986 provides :— 


“(1) For the purpose of protecting and improving the quality 

of the onvironment and preventing and abating environmental pollu- 

"ton, the standards for emission or discharge of environmental 

' pollutants from tho industries, operations or processes shall be as 

specified in (Schedules I to IV). ` 

(2) Notwithstanding anything contained in sub-rule (1), the 

Central Board or a State Board may specify more stringent standards 

from those provided In. (Sohedules I to IV) in respect of any speoiflo 

industry, operation or process depending upon the quality of the 
recipient system and after recording reasons, therefor, in writlng,’’ 
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10. Schedule III framed under Rule 3 of the Environment 
(Protection) Rules, 1986 provides as follows :— ‘ 


“Ambient Alr Quality Standards in Respect of Noise 


Area Category of Area Limits in dB(A) Leg. 


Code Day Time Night Time 
(A) Industrial Area 15 70 
(В) Commercial- Area 65 : 55 
(C) Rosidentia) Arca 55 | 0145 
(D) Silence .Zone 50 : 40 


'Note— Т Day time is reckoned in between б a.m. and 9 p.m. 
Note— 2 Night time is reckoned in between 9 p m and 6 a.m. 
Note— 3 Silence Zone-ia defined as arcas upto 100 metres around 
such premises as hospitals, éducational institutions and 
Courts, The Silence Zones are to be declared by the 
А Competent Authority. 
= . Озе of vehicular horns, loud-speakers and bursting of 
crackers shall be banned in these zones. 


Note— 4 Mixed categories of areas should be declared as one of the 
four abovementioned categories by the Competent Autho- 
rity and the corresponding standards shall apply.” 


11. According to the learned Counsel, appearing on behalf of the 
petitionors, these are the provisions for protection of sound polluticn 
under the law. Itis submitted that Schedute III laying down Ambient ' 
Air Quality Standard in respect of nolse could not be framed as it sub 
mitted that nolse ів not a matter, noise із not connected with any sol d, 
liquid or gas and the emission or discharge of any solid, Jiquid or gas, 
is not related to sounds.‘ These are the arguments made from the bar 
but there was no pleading and no case has been made out'n the 


petition, ^ 


12. Itis further submitted that the said dB limit for day time and 
night time which has been followed in toto’by the West Bengal Pollution 
Control Board and Imposed restrictions Їп the State of West Bengal on 
the aforesaid standard is wholly related to Ambient Noise Level and 
not Impulsive Noise Level. In order to demonstrate the capacity to 
bear the ambient noise level a dimpulsive noise level, reference was 
made to Table I and Table 3 of the West Bengal Factories Rules, 1958 
which regulates the permisslble exposure in case of continuous noise 
viz., ambient noise and permissible exposure level of impulsive noise 
(sudden noise) from the sald table it appears that the factory premises, 
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the prescribed limit is 90 dB for 8 hours a day and 100 dB for 2 hours а 
day.: So far as the Impulsive noise -is concerned, ‘the permissible 
exposure limit, was prescribed to be, is within Pick Sound Prersure Level 
in dB 140 permitted Impulsive nolse can be 100 times and on the 
, contrary In the Pick Sound "Pressure, Level In dB 120 1t could be 10,060 
nos. This West Bengal Factories Riles was promulgated in the year 
7 1958 andit is not known où what basis and on what report this had 
‚ been done Be that asit may, these are’ the ‘conditions and restrictions 
that has been ‘laid down under the Factories Rules to prevail) 15 the 
factory and that analogy will not be and cannot be made applicable to 
nolse level in open air where the receivers or sufferers are the public and 
the oltizens at large, it has to bear in mind that while working ір a 
factory if any employee incurrs any disability of any kind partial or 1n 
whole including hearing loss, there are adequate provisions under the 
Wotkmen Compensation Act to compensate the loss of bealth and/or 
hearing caused to any workman while heisin employment. These are 
- occupational hazards and every worker has accepted the job with there 
occupational hazards and law has given sufficient protection in case of 
permanent or partial disablement under the law 


13° It was’ further , submitted that under tho law or by the 

Central Pollution Control Board no sound level or standard for fire 

. crackers have been laid down .and accordingly the West Bengal Polla- 
„боп Control Board and/or the Police have no authority or jarisdiction 
to lay down such conditions and restrictions which amounts to depriva- 
tlon of the potitloners right to carry on trade or business guaranteed 
under Article 1X1Xg) of the Constitution. ]t was submitted that there 
was no provision for the delegation of power under the acts to the 
State Pollution Control Board and the Central Pollution Control Board 
bas the power to lay down standard for the quality ofair Tbe 
expression of ‘Quality’ is descriptive of organio composition of subs- 
tance to express in dofinite quantitive units and definitive cbaracter, 
nature and decree of ‘excellence of an article, -This is the dictionary 
meaning of the work ‘Quality’ as per Black’s Law Dictionary. —— 

14. Accordingly, it is very "doubtful to bold that the quality of 
thé air includes sound. Noise has боеп given a variety of definitions 
depending .on the clroumstances dn which it occurs and effects it 
produces. .It has been defined as “a number of tonal components 
disagreeable to man and intolerable to him because of tko discomfort 
fatigue agitation and in some casos pain it causes’, (See Моне Control 
by Clitistopher N. Penn). Sound may be defined as any pressure 
variation that human ear can detect. 

18 -Our attention has also been drawn to the minutes ofthe 
-second meeting of the National Committee on Noise Pollution Control 


= E x , 
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held 1n Calcutta on Sth September, 1997 wherein with regard to nolse 
standard for fire works, the following — was. considered ,and 


récomménded t— i 


“The Chairman suggested that either of the two criteria.via , (1) 
annoyance ог (il) hearing impairment, may be adopted for fixing 
standardsfor fire works. Some members were of the opinion that 

` first criterion may be adopted, as use of fire works causes annoyance 
and disturbance to public-at large. . They stressed; that the sound- 
‘caudag firo works should be immediately banned and they did not 
agree with the suggestion for phasing out of such fire works over a 
period of 1—2 years, The Member Secretary, West Bengal Pollution 
Control Board, informed the mombors that West Bengal Pollutión 
Control Board has already banned the uso of fire works causing 
шоізо more than 65 dB(A) which was subsequently upheld by the 
Hon'ble High Court, Calcutta. ' | 


Some members were in favour of the second criterion. Refe-' 
ronco was made to the draft guidelines prescribed by the Bureau of 
Indian Standards which stipulate. that the noise levels of fire works 
should not exce-d 100 dB ( impulse) at 4 m. distance. Earlier, an . 
Expert Committee set up by CPCB, in 1989, had recommended that 
thd nolse levels of. fire works should not exceed 90 dB (Impulse) at 
5 m. distance, кз Ss < 


After detailed discussion, the Committee recommended that 
noise making fire works, which ‘generate nolse more than 100 dB 
(Impulse) at 4 m distance, be phased out within next two years. 
If any State Board desires to ban such fire works carlier, they may do 


so depending on local conditions.’ 


16: Burrabazar Fire Works Dealers’ Association filed a Writ 
Application one year back in this Court whereupon the Hon'blo Justice 
Samaresh Banerjea after giving detailed reasons rejected the prayer for 
Injunction and being aggrieved by order of Ist November, 1996, the ° 
petitioner moyed tho, Supreme Court го а Specia! Leave Petition but 
ultimately the Supreme Court in view of the fact that the writ application 
ds pending and the partion havea right to profer an appeal, the Supreme 
Court did not pass any order on the sald Specia! Leave Petition The 
Hon'ble Justice Samaresh Banerjea while disposing of the prayer fo 


Interim order had observed :— ~ pa Р 


“Tho ,fact that the petitioners are carrying on their business 
under valid licence granted under the Explosives Act and the Rules 
made thereunder are not disputed. Such licence, no doubt, permits 
the petitioners to carry on such business. But the provisions of such 
Acts, specla'ly the Environment Protection Act, 1986; has gotan ^ 


T 
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overriding effect ‘over all’ other enactment. Section 24(1) of the 
Environment Protection Act, 1986, provides, Inter alta, that the 
provisions of the said Act andthe Rules and Orders made there- 
under shall have effect notwithstanding aaything in consistent 
therewith contalned in any enactment: other than the said Act 
_’ Under Section 3(1) of the said Act, the Central Government 
- has power to take al] such measures for the purpose of protecting 
and inproving the quality of the. environment, preventing and 
controlling environmental pollution." Under Section 3(2: (b) of the 
sald Act, such measures may include laying down standards for 
the quality of environment in its various. aspects. Under Sec- 
tion 6(2) (a) thereof, the Central Government may frame Rules for 
laying down ‘such standards, / е, the quality of alr for various 
areas. Such Rules ‘have been framed, yiz., Environment Protection 
Rules, 1986. The Environment Protection ( Third Amendment ) 
Rules, 1989 inserted a Schedule laying down the Ambient Alr Quality 
Standard in respect of nolse which contains the limit in Decibels in 
respect of different arcas which appears to bo, ко far as Industria! 
area is concerned, 75 1n day time and 70 in night time, in commercial 
area 65 in day time and 55 іп night time, for residential area 55 
in day timo and 45 in nighttime and in silence zone 50 in day time 
.and 40 in night timo. The same Standard of Ambient Air Quality 
Standards in respect of noise has also been laid down by the Central 
Board in exercise of its power under Section 16(2) (a) of tbe Central 
Board Air (Prevention & Control of Pollution) Act, 1981, Yt will thus 
appear such Standards has been fixed by the Central Pollution Board 
and it has now sougbt to be enforced by the present reepondents 
against the -petitioners which is not really arbitrary one is scught to 
be argued on behalf of the petitioners, but a statutory one їз obvi- 
‘ously determined by the experts. If any restriction 1s, therefore, 
sought to be imposed on the petitioners in respect of sale of fire 
. works having nolse level excoeding such a limit, it cannot be said 

- that the respondents are seoking to impose an arbitrary limit." 


17. Excepting laying down the Ambient Noise Quality Standards 
1n respect.of Моіво in four different zones, no attempt has yet been mado 
by the Law Making Authority or the Rule Making Authority to lay 
down sny standard for Impulsive Nolee Level. , Unfortunately, in India 
no such restriction has been mado on the user of microphones or loud- 
apeakers for which this Court had occasion to consicer the matter nct 
only from the pollution angle but inthe context of the rights of the 
citizens guaranteed under Article 19(1Xa) of the Constitution of India 
‘and hold that nobody has gotany right and/or any fundamental right 
to suspend the rights of the other citizens Of thie country. Ordinarily, 
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the duty of the Court Is to enforce the law and normally the Court shal! 
leave the matter to the Parliament or the Legislature but the Supreme 
Court in the case of (2) Unton of Indla‘v Raghubir Singh, AUR 1989 SC 
1933, held that It is used to be disputed that ‘Judges make law. Today, 
it is no longer a matter of doubt that the substantial volume of law 
governing the lives of citizens and regulating the functions of the State 
flows from the decisions of the Superior Court. In(3) Pomal Kanji 
Govindjl v. Vrajlal Karsandas Purchit, AIR 1989 SC 436, it bas been 
held by the Supreme Court that the law must respond and be responsive 
` to thé felt and discernible compulsions of circumstances that would be 
quitable, fair and just and unless there is anything to the contrary in the 
statute, Court must take cogüizance of thefact and éct accordingly. 
In(4) M. C. Mehta v.. Unton of India, AIR 1987 SC 1086, it was held 
that where a law of the past does not fit in the-present context, the Court 
should evolve a new law and in (5) National Workers’ Union v. Р. R. 
Ramkrishanan, AIR 8983 SC 75. it was held, if the law fails to respond 
to the needs of the changing society, then elther stifle the growth of the 
society and choke its progress or if the society is vigorous enough it will 
cast away the law which stands ід the way of its growth. Law must 
therefore, constantly be on the move adopting itself to the fast changing 
society and not lag behind. It must shake off the Inhibiting legaoy of 
` its colonial past and assume a dynamic role in the process of social. 
transformation :— 


“The truth is that the law is uncertain. It does not cover all 

` the situations that may arise Time and again practitioners are 
faced with new situations, where the decision may go either way. 
No one can tell what the law is until the Courts decide it. The 
Judges do every day make law, though itis almost heresy to say 
во. If the truth із recognised-then we may hope to escape from the 
dead hand of the past and consciously mould new principles to meet 
the needs of the present". (‘The Reform of Equity’, in.C.J, Hamson 
(ed ), Law Reform and Law Making (1953), p 31) i 


' 18, -Jaines S.C, Reid, ‘The Lew and the Reasonable Man’, 1968, 
Proceedings of British Academy, 193, 194 5, said :— 


"Isuppose that almost every doctrine, of the common law was 
invented by some Judge at some period Xihistory, and when he 
invented it he thought it was plain common sense—and indeed it 

' generally was originally. But. with the passage of time, шого 
' technically minded Judges have forgotten its origin and developed 
' itina way that can easily cause injustice. ‘In so far as we appellate 

Judges can get the thing back on the rails let us do so ; if it has.gone 
` too far we must pin our hopes on Parliament.” 


` 


7 1997(2)С121 ' Burrübázar Fire Works Ў, Commisiloner of Police 481 
ч ^ - ! 


19 Їо courso of hearing the Law Officer of the State Pollution 


‚ Cocfrol Board flléd a written submission to the Court whoreip it was 


stated that pursuant to the order of this Court dated 30th September, 
1996, the State Board had taken a decision fixing the sourid level of 


the fire works at 65 dB. At that stage the learhed' Counsel appearing 


For the applicants requested the State Bòard to disclose the decision 
taken by tho State Board fixing the пошо level of the fire works and 
on that basis the Commissioner. of Police, Calcutta prohibited manu- 
facture, storage, and sale of certain fire works whose ñólbe level was 
higherthan 65dB Surprisingly the State Board could not produce 
any Ofder дг deolsion of the Staté Pollution Control Board fixing the 
nolse level of the йге works 1р the State of West Bengal pursuant to the 
órder of this Court dated 30th September, 1996. А 


20' Uader: such | circumstances, Мг. Sektinath Mukherke, 
learned. Advocate Appearing-for the applicants submitted that it was 
surprising that without taking any formal decision by the State Pollu- 
tion Control .Board, the manufacturing, storage, sale and use of 
certain items of fire works were banned and for stopping business the 
State Board is rospomsible for causing huge loss to the fire works 
manufacturers and ‘dealers, for the last one year. Secondly, it wag 


~, submitted that uader the Alr (Prevention and Control of Pollution) 


Act 1981, the West Behgal Pollution Control Board has по authority 
and/or jurisdiction to impose any restriction on the noise level of the 
fire worka as 1t is submitted the samo was within the exclusive power of 
the Central Board for the Prevention and Control of Air Pollution. 


. 21. Та this connection, Mr. Bikash Ranjan Neogl, appearing on 
behalf of the State Pollution Control’ Board, submitted that Section 4 
of the ‘Air. (Prevention and Control of Pollution) Act, 1981 confers 


‚ power upon the State Board to take such actiom. Section 4 of this Act 


provides that in any State in which the Water (Prevention and 
Control of Pollution) Act, 1974, "isin force, and the State Govern- 
ment has constituted for that Stato à State Pollution Control Board 
under Section 4 of that Act, such State Board sha!) be deemed to be 
te State Board .for the Prevention and Control of Air Pollution cons- 
tituted under Section 5 of this Act of 1981 and accordingly tbat State 
Pollution Contro! Board shall without prejudice to the exercise and 


performadce of its powers'arid functions under the oarlier ‘Act, exorcise 


of powers and porformance, the ‘functions of ‘the ‘State Board for the 
Prevention and Control of Air Pollution under this Act — In this case, 
th: State Pollution Control Board was constituted under-the provisions 
ofthe Water Prevention and Conirol of -Pollution) Act, 1974 and 
accordingly the State Board ‘can also be held to- be'anauthority under 


the Act, 1981. ` ; E - 
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21. On the question of ambient and impulsive, nolse is concerned, 
much have been argued at length апі и was polntcd out that the 
impulaive noise ів more tolerable and bearable and ‘or less injurigus or 
harmful than ambient noise. This question has to be decided in the 


` state of affair existing in our country particularly in the cities and 


А 


Metropolis of India and its suburbs. The ambient nolse generated by 
vehicular traffics, by use of air orelectric horn, condition of the bad 


‘roads, use of ‘gonerator nolse creates a serious impact jo raising the А 


ambient поізе level to an alarming extent and during the Kali Puja, 
Deepwali, which are the festivals of light and not of sound, the crackers 
are burst in millions simultancously and contiruously all over thecountry, 
in that event because of the manner in which the crackers are burst, 
it cannot be said that 1t н mere impulsive or in oiher words, it no longer 
remains as a sudden sound. During these festivals the use of crackers · 
по longer remains as an impulsive sound but merges and becomes ap 
ambient and/or continuous sound-at‘a high pitch hour after. hour, in the 
Indian context, and behaviour. it can be sald that the expression of 
ambient noise and impulsive noise loses its character and significance 
„Опе thing is clear’ that the Pollution Control Board fixed 75 to 40 dB 


` as a bigher noise level för different areas‘for the use,of Microphone over 


and above the ambient solse level from other sources in the City. 


23. Mr- Manick Chandra Das, learned Counsel appearing for the 
State of Wost Bengal, submitted that the State Government will carry 
out any direction of this Court and for that purpose it was submitted 


. that any decibel limit may be fixed by this Court which will decide the ` 


issuó. | 
`> 24. Mr. Das also submitted that at the interim order, the matter 
came up for hearing before Samaresh Banerjea, J , has decided such | 
question which could not be reopened and on that. basis that the sound . 
level have been enforced. It was further submitted by Mr? Das that the 
applicants are allowed to .manufacture, store ard sell of fire works 
without any restriction, in that event that. would bring about „а chaotic 


. situation in the State where the people are, .against the use of such nolsy 


flre works. 


25 Mir. Das also could not explain why 65 dB has been fixed for 
all areas when the Pollution Control Board had fixed decibel limit in 
residential area at day timo 55.and.at night time 45 and in the commer- ' 
cial area 65 dB was fixed for the day time and 55 dB for the night time. 
It was nota case where the Pollution Control Board had followed the 
same decibel limit as fixed asthe Ambient Air Quality Standard in 
r2spoot of noise created by Microphones. 
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26. It is very unfortunate that the Central Pollution Control 
Board held two meetings for the last 2 years but could not Jay down any 
decibel limit for the fire works nor the Central Pollution Contre} Board 
has made any serious attempt to regulate the use of microphones. Of 
course, under the Police Act and/or Calcutta Police Act and the Calcutta 
Suburbs Act, certain powers have been conferred upon the autborities 
mentioned therein for stopping such use of microphones which would 
causes nulsance. Till now the Central Government have not come 
forward with any speciflo policy and did not lay down any standard or 
guidance by means of legislation for use of micropbcnes nor the Central 
Government Pollution Control Board has ventured to enter Into this 
field when sound pollution has becomes global problem. It does not 
require the exercise of any research work to hold that the sound pollu: 
tión in other developed countries like Europe and America is not so bad 
or worse like that of India where scund has become a menace to the 
society. The use of microphones and user of unrestricted noisy fire 
works {в creating а problem for last one decade and this problem is 
increasing to an alarming extent and when it appears to this Court that 
all other authorities are not at all concerned to tackle this problem, this 
Court in Om Blrangana’s case in order to u»hold the fundamenta! ngbis 
of the citizens as guaranteed under Article 19(1)(a) of the Conatitution 
directed the Pollution Control Board to fix upa particular noise level 
so that the citizens’ right to leisure, right to sleep, right to apeak, rigtt 
to read, right to worship, right to thisk are not forcibly taken away by 
the pollutants. Several pronouncements made by the Supreme Court 
in Union of India v.- Raghubie Singh, Pomal Kanji Govird] v. Vrejlal 
Ka-sandas Purohit. М. C. Mehta v. Union of India, National Workers’ 
Unton v. P. В, Ramkrlshanan (supra) апі other cases mentioned above 
that whero a law. of the past docs notfit in the present context, the 
Court should evolve а new law and if the law failsto respond to the 
needs of the changing society, then either stifle the growth of thc society 
and choke its progress or If the society is vigorous enough it will cast 
way the law which stands in its way of its growth. Law must, therefore, 
constantly be on the move ай >pting itself with the fast changing society 
and not lag behind. . 


27 Being consclous of and for giving «ffect to thir legal position 
this Court directed the State Pollution Contro) Board by its order dated 
30th September, 1996 to take suitable measure to stop creating sound 
pollution by mears of other than use of microphones, auch as by use of 
electrig air horn in the public vehicles and fire works and other sources 
of sound ошзаосс Accordingly, this Court had conferred power, in 
the background of the law Jaid down by the Supreme Court mentioned 
above and to protect the Саона rights of the citizens of this part 
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of country, upon the Pollution Control Board who was directed to take 
suitable measure to ‘stop creating sopnd pollution Inter alia, by fire 
works Accordingly tbe source- of. power of the Pollution Control 
Board із the order of this Court. The order of this Court should be 
treated In addition to the powers conferred on the Pollution Control 
‘Board or other authorities under the law. Itis admitted by various 
International Authorities and Experts that sound pollution has a 
tremendous effect on health ‘and considering the fact that the West 
Bengal is a densely pópulated- State where open space are fow and rare 
and when the source,of enjoyment of the young people of tbis Statc are 
only to create sounds. In Deepawali or in Kali Puja, it is the comman 
experience to the people of this State that itis a festival of sound not 
a festival of light . There ів no cultural or religious sanction behind this 
It is very unfortunate that the Pollytion Control Board failed to take 
decision as directed by this Court In course of hearing the Pollution 
Control Board in writing that the State Pollution Control] Board on the 
strength of the order passed by this Court had taken a dcéision which 
was implomented on the basis of which the ban' wag imposed on certain 
noisy fire works. Records were produced. The learned Countels 
examined them but conld бої place before this Court anything to show 
that any decision was taken by the Pollution Control*Board. 


28. We express our strong displeasure to the course of action 
taken by the Pollution Control Board but in view of {he fact that the 
reatriction that was Imposed without any formal order was designed to 
do some public good and the object was not to expose the people to 
sound nuisance which 1s admittedly a pollution, this Court is in a pecu. 
Наг facts and circumstances ofthis case only keeps it record on strong 
displeasure and directs the Pol'ution Control to strictly follow the orders 
and the Pollution Control Board should have taken a decision in com 
pliance of the order passed by this Court and but not doing that they 
havo brought about the situation which was not called for. There was 
no explanation for this failure. 


19 True, according to the learned Counsel appearing on behalf 
of the applicants the Central Pollution Control Board bad not laid 
down any such decibel limit and it is also true that the applicants have 


not violated the directions and orders issued by the Pollution Control. 


Board and/or the Police but faithfully carried out the above re trictions 
aad/or impoiitions of ban. This Court recorcs its appreciation to the 
actions of the fire works manufacturers and dealers In not trying to store 
or sei] of the nolgy fire works which way banned In an trrégalar manner 
and consequently for the Jast one year. РА 


30. Professor K J. Nath, , Director. of All India Institute of 
Hygine and Public Health, Difectorate General,of Health Services, 


ï 


' 


^ 
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3 Government of Ingia һар "forwarded hib gomments to the Dy. Commi- 
ssioner of Police, Calcutt Arms Act Department, by his letter dated 
26.08.97 in’ which he had stated that “according to "Environmental Protec- 

> tion Agency, United States, ‘the stapdard | in respect of noise in commer- 
cial aroas in a elty - during the dày time is 65:dB(A) leg However, in 
residential area aud silence zone such limits are 55- & 50 respectivo in the 
day timo. Excessive noise above 65 dB(A) adversely affect the commu- 
| nity t health causing hearing’ ‘impairment neurological and psychological 
` problems. This ‘sould have Other serious long-term health and bebavi- 
oural ‘impact on the „community. It is stated tbat the fire works are 
manufactured by using various chemical which are hazardous ір nature. 
Accents due to. explosions and fire may be caused from such manufac 
turing units unless adequate precautiors sretaken. There has been 
devastating fire causing serious -Joss of property and life in many cities 
'due;to explosions із fire works factories. As Calcuita City is congested 
with very high population density, manufacturing of fire works in tho 
City of Calcutta néed to be totally banned. The use of fire works mu» 
nleo be restricted to maximum limits to be fred by the West Benge! 
Pollution Control Board. E 


31. The reasons for putting such ое ЧЫЙ on manufacturing, 
storing and selling of fire. ‘works without restriction on sound level 
should not be allowed ag Caloutta_ is one ; of the most densely populat: d 
and accident would cause heavy loss of life and damage of property : 


Secondly, It Is stated that the available road area in the city is 
‚6% with heavy load and jr accidente occurs it would aggravate the 
situatign. 

Thirdly, the fire’ works manufacturers may teat the products 
causing noise pollution. 


Fourthly, Calcutta sé peilenced some devastating explosion and 
fire from tho storago of chemicals in the past. 


32. The opinion of Prof. K. J. -Nath throws some light on the 
/ questions. Iuoldently, it may beo stated that in the matter of common 
knowledge that the roads and the strecta in Delhi and Mumbai are 
much widor {һап Calcutta. Tho roads of Délhi are widor than 
." Mumbaj and in the City of Calcutta there are gome streets and lanes 
~ “which. aro threo to four feet wide Thero aro some areas which are 
totally: unplanned Houses have been built by the side, of the road 
in some aroas without leaving any space between the road and the 
house. The City of Cal atta has got its peculiar problem as it Is one 
of the oldest cities In ‘the world. oIn rcont times, efforts have been made 
to make it à planned city. Te houses that have been built in the past 
have been allowed to „romain . No comparison can be ‘made between > 


r 
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Indian olties and that of Europeen and American cities There are 
` large open space kept in- the other cities in the world andin Delhi also 
there are large areas which are kopt open. Batin the City of Calcutta 
and other parts of the State of Wost Bengal no open apace are there. 
There аге streets and lanes where ever fire brigade could notenter 
because of the width of the road ` 


. 33.- Under such- circumstances, the problems which bave been 
tackled or sought to be tackled in other parts of the world cannot bo 
made a comparison which Is sought to be 'made by the learned Counsels 
appearing on behalf of tho petitioners. 


-34. Both Mr. Mukberjee and Mr. Kapoor, appearing on behalf 
of-the Fire Works Manufacturers, drew the attentlop of this Court to 
a lottor dated June 3, 1997 written bythe Centra] Pollution Control 
Board to the Fire Works, and ip the said letter the. Momber Secretary 
of the Central Pollution Control Board informed that the Central 
Pollution Control Board hes published а reporton "Ambient Noise 
Levelin Delhi on the occasion of Deopawall Festival" -based on the 
survey from 1993 to 1995. : As per the report it wae suggested that the ` 
crackers/fire-works manufacturers are to produce leis sound producing 
orackers as to moet standard limit and the crackers/fire works manu- 
facturers are'to produce the crackers to have a time delay between the 
ignition and explosion thereby reducing the potential damage due to 
sudden exposure and also stated that the noise standarde for crackers/ 
fire.works have not yet been notified. However, the Central Pollution 
Contro] Board has evolved guidelines for bursting of crackers which - 
wore, “bursting of crackers producing excessive noise (more than 
90 dB(A) at 5 metre distance from, tho site of bursting) should not be 
permitted їп areas other than the open areas to be specified for the 
v purpose”. Further directed bursting of crackers during night hour after ` 
11 p.m should be banned. ` . - 


35 In this connection, Mr. Mukherjee & Mr. Kapoor, learned 
Counsels appearing for the petitioners in the manufacturers application 
submitted that this matter was taken in international leve] and even 
though no finality- with regard to the sound level was fixed but it was 
suggested that It should be around [20 dB and that the maximum. Noise, 
Level of 140 dB has been agreed upon by al! European Countries. This 
datas and particulars have been submitted solely for the purpose of 
establithing to the Court that the 65 dB limit fixed up by the Pollution 
Contro! Board and the Police, was fixed arbitrarily without having апу 
regard that doss not affect health and/or {һе hearing power of the 
citizens 


36. Dr. Ablrlal Mukterjee, Ex- Sheriff of Calcutta, an eminent 
E.N.T. Specialist, expert in the field for last one decade who is also а 
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, member of ths Central Pollution. Control Board and, an expert іо the 
Expert Committee appointed by the Pollution Control Board,-on whose 
- recommendation, the sound level bas been fixed up in the State of West 
Bengal as aforesald . for four different zones. Having regard to the, 
spscjal ` feature, Di. Mükherjee, who had occasioned to study.the noise 
level of different streets. and different area, have submitted that the 
Ambient Noise Level in the different parts of Calcutta is already very 
high in comparison with the other countries of the world and in some 
parts of Calcutta "only the traffic noiso, the noise created ori the road by 
the traffic and an use of horn, it is about 80 dB in tho day time and in 
the night about 60 {о 65dB. -This was due to bad condition of the 
roads and the use of noisy ‘cars, trucks and buses. The situation has 
become already worse and over.and above this abnormal sound level 
prevaillag in the ‘streets in tbo City of Calcutta and suburbs and otber 
districts and it would be Gawise and -unhealthy and would create a 
‚ Serious impact on health If the use of fire works ‘above 65 dB or use of 
microphone in allowed to “exceed that dB limit. 


37. Dr. Mukherjee. “disclosed the particulars of the percentages of 
the hearing loss, total ‘and partial according to the study made by him. 
According to him ux ofthe population in the City of Calcutta have 
completely lost hearing power and about 30% are partially affected 


- 38 Tn- England and other countries of the world excepting U K., 
thero'is no such constitutional protection and there із no fundamental 
right as provided by our Constitution and the Constitution of U K. Our 
. entire legal system ів based on rights which means that oven the parlia 
ment or the Legislature: cannot make any law suspending or interfering 
with the fundamental rights of the citiz:ns unreasonably Citizens 
fundamental rights unter Article 1X1) (a) of the Connitution ів a very 
Important right 10 far as the oltizens, ОЁ this country are concerned, 


39.. Accordingly, "Article 19(1) (a) of- the, Constitution of India, 
cannot be allowed to be suspended’ and no person or authority can do . 
anything which would have a chilling effect of this important fundamental 

_ Tight of the citizen of this country. That із a reason the countries where 
{лого ls no such fundamental right, right has to be given by enacting In а 

' law which is, not the casein [ndia. Tho meaning of expression cannot be 
-said to be confined only to speech and erpremon of anger of represent 
by a figure, symbol, letter eto.. " AES 

^ - 4. Supreme Court in ‘the case of (6) Coverjee x v Excise Commi- 
ssloner and the Chlef-Commissioner, Ajnier and Ors., AIR 1954 SC 220 
(Constitution Bench) have held that there is no inherent right in a oltizen 
to sell intoxicating liqueurs by retall; it is not a privilege of a citizen. 
As it is a business attended with the danger to the community, it may bo 


y a 
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entirely prohibited and/or be permitted under such conditions as will , 
limit to the utmost its evils The manner and extent of regulation rest 
in the discretion of Governing Authority. It was further held, in order - 
to detérmine the reasonableness of the restrictions regard must be had . 
to the nature of the business and the condition prevailing in the trade. 
It ts obvious that these factors must differ from trade to trade and no 
hard and fast. rules- concerning all traders can be laid down. The right 
of every oltizen to pursue any lawful trade or business is obviously 
subject to such reasonable conditions as may be deemed by the Gover-. 
` ning Authority of the oountry essential to the safety, health, peace, 
order and morals of the communlty. 


41. Sounds created by fire works, loud-speakers, air-crafts, rail- 
ways are all the products of the technological ege ап high level of 
continuous sounds damages hearing and that there cannot be any two" 
opinion aboutit. From the journals and the reports placed before this 
Court, it is clearly evident that several millions of people in different 
parts of the world have had their hearing damages beoause of generating 
of these sounds. The noise not osly creates pollution but it also a 
source of annoyance. Noise is also created by traffic and nolse also 
disturbs sleep. In our country the people have a right to sleep peace- 
fully. A citizen too have right to a decent. environment as highlighted 
by the Supreme Court in various decisions which are all well known in 
the field of pollution. The effect of- bad night sleep as highlighted by 
an eminent eclentist in ‘the field FIONA GODLEE in bis article In 
British Medical Journal, in which it was stated that polse can havo 
positive effects on’ health. The effect of bad night sleep includes mood 
change, reduce cardiovoscular performance and poor performance at 
intellectual and mechanical taske and it was further observed, a recent 
review of research into noise ‘and sleep recommends that sound at night 
in sleeping quarters should not exceed 45 dB(A). It was held that noise 
also advéreely affecta behaviour, increasing anxiety and reducing the 
incidence of helpful behaviour Levels of aggression are increased by 
loud noise, an effect which may peraist outside the noisy environment. 
Stool workers have. more domestic disputes if they work in noisy arcas. 
The cther few Impacts and illustrations of the effect of sound on human 
behaviour and the effect of sound which disturbs sleeps at night. 


42. Noise has been identified as a pollutant under Air (Prevention 
aud Control) Act, 1981 Nolse admit edly is а bazard to health. For 
example, - - Calcutta Is one of.the greatest metropolitan citles of tho 
world and the noise ia ono of the environments! pollutants that ls 
encountered by the residents of Calcutta. in day to day life. The 
ambient noise level in different essential areas in the City óf Calcutta is 
alarming without loud-spesker and firé works. ‘In Ballygunj area itis 
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94 in the morning and 84in the afternóon and 75 in the night. In Salt 

Lskeeven in afternoon it is 82 and at nightitis 78. In commercial 

areas, іп B.B D. Bag in the early morning It is 87 and in the night it 

.1890. In Esplanade area inthe metas: It ls 94 and in tho night it 

fa 81. 


43. Having regard to this existing noise level which 1s called the 
‘Ambient Noise Level’, the Pollution Control Board haa fixed up the 
following dB limits in different aroas :— 


A 








SI? No. . Area . ; Decibel 
| г Day Time. | Night Time 
(1) Industrial Area -1$ 70 
(2) Commeroial Area 65 . ^ 55 
(3) Residential Area ` | ‚35 " 45 
(4) Silence Zone 50 2 40 
_ъ———————————є——— 


44. The day time referred to above le calculated from 6 00 А M. 
to 309 Р.М, and the night time is calculated from 9 00 P.M. to 
600 A. M. 


45, “So, the fixation of 45 dB(A) atthe night time for residential 
area gets full support from the opinion of tho expert referred to in the 
British Medical Journal is that the sound at t night in sleeping quarters 
should not exceed 45 dB(A). 32, y А - 


46 The condition of the European countries, England and 
America cannot be equated that the condition prevailing in the State of. 
West Bengal particularly in ‘the City of Calcutta In some parts of the 
City of Calcutta, the density of population is tbe highest in the world. 

^ The West Bengal is a State where the density of population is also higher 
tham tho rest of India. This has a historical background which could 
mot be lost sight of because of partition of India, there wore influx of 
millions of ‘refugees from the then Eastern Pakistan now known 
Bangladesh and inflox of traders and tho business communities from 
different parts of India and Calcutta can be seid to be a true cosmopoli- 
tan city in the true senso of the term here people from different states, 
different religions lives in an atmospbere which cannot be found in any 
part of India West Bengal has got its own peculiar problem and this 


un ` 
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Court cannot decide à matter looking at the Europe or America where 
tho amsulties and tho’ facilities are better- Density of population 1s 
very vory thin. Roads are maintained in a perfect order. Traffic noise 
is Insignificant. Tbe use of horn by vehicles isa thing which 1s prohibi- 
ted there unless in case of emergency. People aro disciplined. Traffic 
moves in а disciplined manner. No horns are thore. The Ambient 
.Noise Level in those countries aro not at per with those nolse level in 
the City of Calcutta and/or in different parts of the State of West ` 
Bengal. f 


47. Accórdingly, whatever may bo decided by’ the European- 
-countries or America, cannot have any direct bearing on the fixation of 
the sound level in the State of West Bengal., In other civilised countries, 
cara move without making any noise or sound. Condition. of the roads 
is such that ìt cannot create any nolse beyond tolerance. '.Pcople in 

- those countries are not in the habit creating unnecessary sounds but in 
our country because of the gift of the technology sound Кав become a 
source of pleasure for few peoples including some young people. Use 
of unnecessary horn in the vehicles has become a part and parcel of 
Indian culture. . Even In residential areas one can experience that in the 
next door a patient is hobbering between life and death but neighbours 
аге for thelr own pleasure, viewing television or radio or making disco 
dance by playing record player ata high pitch forgetting that such a 
tremendous sound is quickening the death ofa neighbour who requires 
peace in that time. This is the culturein which we are living and this 
culture if allowed to be continued, in that event we bave to face extinc- 
Чоп. We haveto remember poet Rabindra Nath Tagore, have said 
being frustrated with the evils of modern civilisation that, 


ое бия от way US 4 ҹаду" ` 


(TAKE ВАСК:ТНЕ MODERN CIVILISATION AND | 
RETURN US BACK OLD FOREST CIVILISATION) 


48. According to the decision of the Supreme Court in Coverjee 

v. Ехсізе Commissloner and the Chief Commissioner, Ajmer & Ora , 

‚ (supra) have held that right of every citizen to pursue any lawful tradé 

-or business 18 obviously subject to such reasonable condition ав may be 

deemed by the Governing Authority of the country essential to the 
safe.y, health, peace, order and morals of the community. 


49. Accordingly, safety, health and peace is guaranteed to the 
citizens of India and none can carry on any trade or business which may 
sorlously affects safety, health and peace of the Community. 4 


` 
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50. Accordingly, it mn be. held. that Article 19(1)(g) of the 
Constitution of Indis does not guarantee the fundamental right to carry 
on trade or business which creates pollution or which takes away that 
“communities safety, health end peace. It cannot be sald that a citizen 
havo a fundamental right under Article 19(1)(e) of the Constitution of 
India to carry on trade or business.and/or manufacture polson which 
© may be used for killing of people. This right is negative as nobody has 
any. "right to carry ‘on-any trade or business in intoxicating liqueurs by 
’ virtue of the right'conferred under Article "ТӨ(1)(а). 


"ni 

. 51. we are of the vlew- that there is no Inheront. or fundamental 
' right in a citizen to manufacture, вой and deal with fre works which 
will create sound beyond permlasible limit and which will gonerate 
pollation which would oadanger the health and the public order. A 
citizen or people cannot be made a captive listener to hear the 
tremendous sounds caused by bursting out from a nolsy fire works. 
It máy give pleasure to one or two persons who are burst it but others 


^ have to'be а captive listener whose fundamental rights guaranteed undér 


Article 1%1Xa) and other provisions of the Constitution are taken away, 
auspenied and made meaningless г 


: 52. The order. passed by the Commissioner of Police, pursuant 
to the purported directions issued by the Court and the Pollution 
Contro! Board of West Bengal have not banned the manufacturing, 
selling or dealing or using all types “of fire work, but only few fire 


" works have been picked up and кше «which creates nol&o beyord 


У 


ата IImit. 4 


53. A citizen of this county must be allowed to live in a society 
which is peaceful, free from” mechanical and artificial sounds which 
creates а їгетеайой bealth hazards and adverse effect on the citizen, 
> Citizens, have a right to live ina society which 1s free from pollution. 
If pollutants are encouraged, in that event that would be the begloning 
of the end of the civilisation, oss A 7 a . 


54. - Tt is contended that the Parliament and/or, the Legislature 


7 dn their wisdom, had not passed any Law for putting such a restriction 


€ 
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and in the absence of any specific provision In any law, the administra- 
tion cdanot do this thing through the order of the Court, this criticism 
have noforce. Ifa citizen has artghtitisalso equally a duty on the 
part of this Court to see that such rights are preserved „апа not allowed 
to ba destroyed. Legislature may not risa to the occasion but that 
does not mean that ‘Court will Кеер its hand folded in the absence of 
any legislative mandate. The Courts are the custodian of the rights of 
, the oitizens and if the Court is of the view that citizens’ rights guaran- 
“tesd under the Constitution of India are violated, the ‘Court is not 
powetless to end the wrong Principle of judicial activisms confers power 
upon tho Court to be active and not to remain inactive for the purpose 
' of protecting rights, duties and obligations of the people: Article 51А 
ofthe Constitution casts the fundamental duties on every citizen to 


Ра 


protect and improve the natural environment including forest, lake, 3 


river, wild life and to bave compassion for living creatures. 
Tremendous sound їв unacceptable not only to human being, but ail 
the other animals. It is well-known that for driving wild elephants 
from the localities and to save the locality from these wild elephants 
fire works are used. ` 7 


55- Accordingly, tremendous sound beyond permissible limit is 
contrary to civilised order. Even the domesticated animals like pet 
dogs are afraid of sound. There cannot be any contrary conclusion 
than to hold that artificlal sound created by modern technology cannot 
be tolerated by the living creatures and it cannot be said to be good 
forthe society. Further the Deepwall festival isa festival of light 
and not a featival of sound, and, accordingly, it cannot be said that it 
isa part of the culture or a part of any religious order to use noisy 
fice works for the purpose of celebrating such religious function. There 
aro souods which create soothing effect on a living creature like vocal 


music or instrumental music, but noise created by machines, is a, 


product of the technological age. Music also generates some sort of 
sound aad the use of fire works and microphones also generate sound 


butthere is a gulf of difference between tho two types of sounds. 
Sound created by music or instrumental music is soothing forthe 


human belag but not a tremendous sound created by use of -micro 
phones and/or fire works which create sound all on a sudden and results 
in a serious impact on health which isa nuisance and punishable under 


the law. 
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56. In(7) R.v. Secretary of Siate for Transport ex. p. Richmond - 


upon Thames Loadon Borough Council and Others (No. 4), (1996)4 All 
ER 903, the Court of Appeal considered the power of the Secretary of 
State acting ‘under’ powers conferred on him by Section 78(3) of the 
Civil Aviation Act,. 1982, made an-order Imposing new night flight 
restrictions at Heathrow, Gatwick and Stansted Airports for various 
‘porlods, "The decision. followed consultation papers and imposed 
^ aggregated seasonal limits on tho maximum “number of aircraft move 
ments permitted at the airport The restrictions in respect of the 


summer periods allowed more noise than that which had actually Беер: 


experienced in-the summer of 1988, but less noise than that which had 
been permitted under the restrictions in force at that time. The appli- 
*: cant local authorities, whose inhabitants were affected by eiicraft noise, 
filed application for-judicial review of the decision of the Secretary of 
State. It was held that in the context of the power of the Secretary 
_ of State what was‘Important was that the people should be able to 
- understand the, policy objectives the Secretary had identified when 
Е he began the decision-making process and that they had a chance of 
making -informed submissions ` to him about the way іп which he 
should exerclse his powers against that policy background. The 
situation since 1993 and subsequent consultation papers had set out 
the proposals fairly and rationally in an intelligible policy contexts It 
followed that the Secretary of State had not infringed the legitimate 
expectation of lqoal residents. — — | . 
57. In England, there is no written Constitution like that of India 
and in the absonce of any constitutional right of the citizens, ап Act was 


"passed for the purpose of controlling the movement of certain noiser 
aircrafts by imposing complete ban In the scheduled movements between 
certain times.: The English common law does not give them a right to 
sleép as such, but in the ordinary, way’ their comfort and Health ts 
„protected by the law of tort, which regulates conduct as between neigh- 
bouts by such mechanisms as the law of nuisance (which is based on the 
. concept ofa reasonable amount of give and take) or the law of negll- 
gence (which creates duties of care to avold unreasonable amounts of 
noise which may cause foresceable injury to health). If, however, the 
noise creator’s activities are sanctioned by statute, the common law 
rightto damages, or the equitable right to seek injunctive relief, are 
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removed-in the context of Section, 761) of the Civil Avlatlon Act, 1982. 
The European Convention on Human Rights (tbe Convention for the 
Protection of Human Rights and Fundamental Freedoms Time, 4 

November, 1950 ; TS 71 (1953): Cmd.8969), the balance between the 
rights of the individual and the rights of the State is achieved through 
different mechanisms. This was Illustrated in (8) Poweell and Rayner 
v. UK (European Court of Human Rights; judgment of 21 February, 
1990, Series A Nọ. 1724 at 18). The ‘ ourt then accepted, in the 
context of an application made under Article 8(1) of the convention, 
that noise generated by airctaft in the vicinity of airports.can affect the 
quality of ( à person's ) private- life and the scope for enjoying tbe 
‘amenities of his home However," although Article 8(1) reccgnises 
‘the right Юю respect for ( everyone's) private and family life, his 


home......... , this is qualified by Article 8 (2) which permits such. 
‘interference by a public Y with the exercise of this right............ 
as 1s... ......... necessary .. „За the interests оЁ............ the economic 


well-being of the country". The history'of night flight reatrictlons at 
„Heathrow Alrport was there since 1962. 


58. Excessive noise is: certainly а pollution in the society. In 
India, no effective and elaborate law has been made for controlling. 
the nolse creator. But under Article: 19 (1) (а), read with Article 21' 
_of the Constitution of India, the citizeus have a right of & decent 
environment and they have a right to.live pescefully, right to 
sleep at night and to have a right to leisure which are all nece- 
“sary ingredients of ‘the right-to life guaranteed under Article 21 
of tho Constitution: There are various other sources where the 


nohe is created or generated but which offend citizens’ right guaran- . 


teed under Articles 19(1) (a) and 21 of the Constitution. 


59. Whatever | may be the conditions elsewhere and whatever 
may be thelr approach with regard to the use. of fire works and 
‘thelr declbel limits all the authorities Including International Autho- 
rities and/or the Central Pollution Control Board bad approached : 


it only on the question of pollution vis-a-vis (һе deafness and the . 


loss of hearing but not on Article 19 (1) (a). Article 51A of the 
Constitution has. to be kept in mind: A citizen of this" country 
cannot be made a captive listener. ог captive audience to hear the 
tremendous sounds which had admittedly other health hazards apart 
from mere deafness and/or hearing loss. · | T IE 


‘ ’ 


, 
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60. The war of decibels have, started all over the world. In 
India there, are two weapon for fighting адаша: the decibel. One: 
weapon is pollution and the ‘other “weapon is provided in our 
Constitution in Article-19(1)(a). Ta- other ‘countries excepting in 
United ‘States thoy ~ hava `no such constitutional arms to end, the - 


‚ wrong except by specific legislation. In such a war all concern, Inolu- 


` ding this Court have their. respective role'to play. 


' 6l.. Under ouf , Constitution, people has a Tight to sleep and 
leisure. Disruption or disturbance in- sleeps creates mental stress, 
deficientin working efficiency and other things. .' х 


62. Interferonce with rest ог sleep and the factor associa- 


. ted with it—làok of concentration,“ irritability reduced efficienoy— 


is one of the most obvious -ánd' annoying effects of noise. Sleep 
is a physiological пбсеввіќу and therefore, health may be adversely 
affected Бу ‘imsuffictent sleep. "Apart from health, apart from deaf- 
ness.it affects the üigeitlvo | system, cardiovoscular disturbance in 
cardiovosoular disturbance їп cardiovoscular system ( ciroular) eto. 
So this is the only views of àll the authorities on the subject 
including Christopher N. Phenn and Other Medical Journals. J 


ec 6 "As pursuant - to the _ order passed. by this Court on 


30th September, 1996, the West Bengal Pollution Contro] Board 
had no occasion to take a formel decision after applying its mind 


on the problem as required by’ them. The Pollution Control Board 
in our view havo acted in a manner which is highly illegal. It 
was duty oa the part ‘of the Pollution Control Board to take a 
deolsion -regarding the sound level of the fire works to be used 
in the State of West Bengal as a whole. : 


64.. ‘Accordingly, we direct the West Bengal Pollution Con- 


` trol Board “with the expert committee already appointed, to take 


a decision on this ‘question after considering all the aspects of the 


“matter lnoluding .tho suggestions and’ recommendations made by 


National Committee on Noise Level Control and after giving 
hearing to the applicants ` namely, Mohan, Fire Works and the 
Burrabazar. Fire Works Dealers Association and also after consi- 
dering the view of tho experts and the views of Dr. Abirlal 
Mukherjec, shall pass an order fixing the sound level of the fire 
orks In the State of West Bengal and in view of territorial jurisdiction 
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of this Court neither this Court can direct the order efféc- ` 
tive to the outside West Bengal and accordingly, the Pollution 
Control Board’s decision shall ‘only confine to the State of West 
Bengal. Е МОР ` 

65. Asa matter of fact is a very-urgent and Durga Püja and 
Deepwallare knocking at the door, we direct the Pollution, Control 
Board to hear the matter on 30th September, 1997 at 12.00 noon and. 
after hearing shall tako a йа which must be taken on/before . 
03га October, 1997. 


66 These dates are: notified 80 that no party can complain that 
he has not given notice of such bearing that is. why this Court is fixing 
the dates so that all parties -may know of it and оп the basis of these 
dates the matter may bo considered and disposed of. : 


67. The decision taken by West. Bengal Pollution Control Board 
should be cirenlated -to all concerned through Television, Radio and 
other Mass Media and/or - Newspapers and by all other means possib]e 
respectedly for one month. 


68. Police and all other authorities shall thereupon act on the - 
basis of such decisions and orders that may be passed by the Pollution 
Control Board. - This order is passed not in derogation but In addition 
to the powers, If any, conferred on any -other authorities under any 
-other law for the time being enforce. 


69; Until the decision ts taken and published by the Pollution 
Control Board the present state of affair shall bo allowed to continue 
In tho Interest of the public at large. 5 


The Writ Application filed by Burrabazar Fire Works Dealers 
Association and application filed by Mohan Fire: Works are dis- 
ровей of, 


Mukherjee, J : ‘agree. - 
.S.K.G. 
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x [CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Satyabrata Sinka and 
Mr. Justice Satya Narayan Chakraborty 
Decision: April 26, 1996 


Sujit Das | | | | || || .-- Petitioner 
Versus 
. The West Bengal Board of Secondary 
Education & Ors. ce ae Respondents* 


Rales for Mauagement of Recognised Non Government Institutions 
(Aided and Unaided), 1969 — Rule 28(8)— Disciplinary proceeding against 
teacher—Delinquent to be given reasonable opportunitv to defend— 
Natural Justice—No proper inspection of documents— No proper oppor- 
tunity to show-cause or hearing —Proceedings— Invalid. 


е West Bengal Board of Secondary Education Act, 1963—Sections 24, 
28(2)—Appolatment of Administrator—Approral of disciplinary procee- 
ding-- Appeal Committee. i 


The petitioner was appointed as a Headmaster ofa school on 
1.1.1963. On 6th May, 1987 an Administrator was appointed as the 
Managing Committes of the school became defunct On 1st September, 
1989 the appellant was placed under suspension which was subsequently 
approved by the Board of Secondary Education. А charge-sheet was 
issued against the petitioner containing several charges The appellant 
was directed to submit reply to the charge-sheet. The appellant sought 
for inspection of a large number of documents. Inspection of some of 
the documents was given to the petitioner-appellant and the appellant 
submitted a reply reserving his right to sub nit further reply if inspection 
of other documents is given. Subsequently a second show-cause notice 
was issued to the pstitioner directing him to ehow-cause why the punish- 
ment of dismissal should not be imposed upon him. An appeal was 
preferred before the A»peal Committee In the meantime several writ 
petitlons were flled in tbe matter. "Ultimately the Appeal Committee 
dismissed the appeal preferred by the petitioner The petitioner 
challenged the decision of the appeal committee by preferring a writ 
petition which was however dismissed. Being aggrieved the petitioner 
preferred appeal before the Division Bench. 

Allowing the appeal as well as tho writ petition, the Court 


HELD: We agree wlth the firdings of the learned Trial Judge 
that the petitioner in vlew of his conductis estopped and preciuded from 
questioning the appointment of the Administrator. Apari from ihe fact 


* Appeal No. 225 of 1995 & Matter No 612 of 1994 
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the petitioner had wo-ked under the Administrator for a pretty long time, 
he sought for exten "nn of his tenure- as Headmaster, accépted the charge- 
sheet and submitted reply thereto without any demur whatsoever, Atno 
point of Ите the petitioner questioned the legality of appointment of the 
Administrator as auch It із now well known that lf a person submits 
himself to the ји їз сноп of ап authority without any demur whatsoever, 
he сляпо! subsequently change the stand and question his furisdiction for 
the first time іп a proceedings ита the writ jurisdiction of this Court. 
(^ Para 13 2 

А - disctpiinary РОТЕ as against а dellrquent can be sub 
divided tnto,3 parts in terms of Rule 28 8) of the Rules. The satd Rule 
provides for drawing upof formal proceeding and issuance of ckarge- 
iei to the teacher and offering him reasanable facilities for defending | 
Alnself The: ‘word ‘formal proceeding’ eventualiy means a proceeding 


Initiated for the purpose of enquiring into the charges against the delin , 


quent employee. In the sald proceeding, the deilnquent must be offered 
reasonable facilities for defending himselj-which, without any shadow of 
doubt, means that the principles of natural Justice have to be compiled 
with, The Rule of audi alteram partem roots [n fatrness. It entitles the 
delinquent to have a fair hearing Charges when drawn upas agalnsta 
delinquent are required to be p'oved (n a proceedings after offering him 


" 


reasonable facilities for defending himself E (Para 30) | 
Unless the delinquent із provided with the facilites to-have inspec-' 
tion and[or. take copy of the documents upon which the Commitiee] 
Administrator relies upon, he cannoi filea show-cause or can the same 
satisfy the requirements: of glving all opportunities to the delinquent 
Officer to defend himself. p '( Para 31') 
The- principles of natural Justice tn relation to domestic enquiry 
must be held to comprise of two basic elements i е the right to cross: 


examine the witnesses examined by the managing committee or the’ 


Adimialstrator-arid right to examine wiinesses in his favour Heatleast 
Is entitled to examine himself and make submissions as regards the 
defences. Uales's the committee takes recourse to the said formalities, 
И cannot ' be said ‘to have offered reasonable factlittes for defending to 
а delinquent. - 'OC( Para 33 ) 

It ts absolutely clear that the principles of natural Justice have not 
been compiled with in the petitloner’s сазё. He has been condemned 
almost usheard, че had not been given opportunity to Inspect all the 
documents. чо: > ( Para 46 ) 


‚ Cases referred to :—. * р ЖЕ 
(1) Inre: Sunil Pal & Ors, (Unreported) 


' (2) ' Rukmini Amma Saradamma v. еен Sulochana 4 & Ors., 
AIR 1993 SC 1616. . ig ciem i 
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р o n 
(3) State of U.P, & Ors. v, Maharaja Dharmander Prasad Singh etc., 
. AIR 1989 SC 997 


(4) Gandhinagar Motor Transpori Society v. State of Bombay, 
AIR 1954 Bombay 202 


(5) Sohan Singh v. General Manager, Ordinance Factory, 
AIR 1981 SC 1862 


' (6) Моптоћап Singh Jattla v. Union Territory &Ors,. 
AIR 1985 SC 364 І 


(7) Ajoy Hasia у. Khalid Мија Seharverdl, AIR 1991 SC 487 


(8) Rem Saran Shastry v. State of West Bengal & Ога, 
1995 (1) CHN 419 
(9) Sri Anadi Mukta Sadguru Shree Muktajee Vandasjiswe mi 


Suvarna Jayanti Mohotsav Smorok Truss & Ors v. У. К. 
Rudani & Ors , AIR [989 SC 1607 


(10) Mubarak Hossain y State of Bihar & Ors., 1992 (2) BLIR 716 
(101) Вај Son v. Air Officer-In-C harge Administration, 
AIR 1990 SC 1305 


(12) Francis John v The Director of Education & Ors., 
AIR 1990 SC 423 


(13) D.K.Yadav » J.M.A Industries Lid, ы SCC 259. 


The judgment of the Court was as follows :— 


Sinlia, J. : This appeal arises out of a judgment and order dated 
4th May, 1995 passed by a learned Single Judge of this Court whereby 
and whereunder ‘the petitioner’s writ application questioning the order 
dated 24 06.1991 passed by tbe Appeal Committee of the West Bengal 
Board of Secondary Education dismissing the Appeal preferred by the 
writ petitioner, inter alia against an order issuing в second show. cause 
notice in a disciplinary proceedings filed against the writ petitioner was 
dismissed. ' 


2. The appellant in the said writ. applicatlon, inter alfa, had 
prayed for issuance of a writ of or in the nature of certiorari for qua- 
shing the aforementioned order passed by the Appeal Committee ав also 
for a writ of or in the nature of mandamus directing the respondents to 
appoint an Administrator іп the school in place of the Managing 
Committee and for a declaration that the appointment of the respondent 
Миран Chowdhury as Administrator of the school was Illegal and 
vold. 


3 The fact of the matter shortly stated із as follows :— 


The petitioner at the materlal time was appointed as a Head- 
master on 01.01.1963. The term of the Managing Committee was 
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valid till 30th Jane, 1985: The term of the Managing Committee 
was extended till November 30,1986. On or about 6th May, 1987 an 
Administrator was apoointed as Managing Committee had become 
defunct. On. Ist September, 1989 the appellant was placed under 
suspension which was subsequently approved by the West Bengal , 
Board of Secondary Education (hereinafter: referred to’ as.'tha 
Board’). An appeal was preferred by the appellant against the said 
order of suspension before the Appeal Committee which was marked 
as Appeal No. 6 of 1990. 
4. Onorabout 12th September, 1989 а charge-sheet wae issued 
as against the petitioner enlisting as many as 18 charges contained їп 
pages 146 to 173 of the Paper Book. 


S. The Administrator in terms of the sald charge- biet dated 12th 
September, 1989 asked the appellant to submit hi» reply within В 
fortnight from the date of receipt thereof во аз (о enable Fim to offer 
reasonable facilities to defend "himself in accordance with Rule 28(8) 
of the Rules for Management of Recognised Non Government Institu- 
tlons (Aided and Unaided), 1969 as Amended. i 


6  Theappellant sought for idend dou. of а large pumber of 
documents mentioned in the charge-sheet bv his letter dated 23 09. 1989 
He was given inapection of some of the doouments between 26 09.1989 
to 06.11 1989, On 13 11.1989 he submitted a reply reserving his right 
to submit a further reply in the event he was granted inspection 
of the other documents. A writ petition was filed by several guardians 
of the school questioning appointment of the Administrator which was. 
marked as С.О No. 7746(W) of .1989 A second ,show-cause notice 
vias Issued by tbe Administrator on 06 03 1990 asking the petition: 
toshow-cause as to why a punishment of dismissal from service should, 
not be Imposed upon him stating that upon consideration of the reply, 
submitted by him and he had come to the said conclusion upon 
psrusal the relevant document including the charge-sheet and reply that 
Һә has committed the said misoonducts. In the said notice it was 
farther stated that all relevant documents Including the report of 
Enquiry Officers were submitted to the Committee constituted under 
Seotion 24 of the West Bengal Board of Secondary Education Act, 1963 
for its consideration and approval of the first. part of the disciplinary 
proceedings in terma of Rule 28(8) of the said Rules and the sald Com- 
mittes In its meeting dated 22nd February, 1990 after thorough scrutiny 
of the relevant papers and documents was pleased to grant approval of і 
the said first‘part of the біязір!іпагу proceedings drawn against him and 
he was permitted to draw the second part of ths discip inary' proceedings 
in terms of the Management Roles whereafter the aforementioned 
chargo- sheet dated 12.09.1939 had been issued, 
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7. Tho appellant filed a writ petition on 20tb March, 1990 which 
was marked as C. О. No. 3419(W) of 1990 and obtained an Interim 
order. Ап appeal was also preferred by him before the Appeal Committee 
questioning tho aforementioned show cause which was marked as Appeal 
No.12 of 1991. Inthe mean time three guardians of the students 
reading in the said schoo! moved a writ application being С. O. 
No. 7746(W) of 1989 wherein the appellant was arrayed as one of the 
respondents, Inthe said writ peti ion also an interim order was issued 
directing the concerned respondents not to pass any final order in the 
disciplinary proceedings initiated against him. By an order dated 19th 
February, 1991 Mohitosh Majumder, J, disposed of С.О. No. 3419(W) 
of 1990 by directing the petitioner to prefer an appeal before the 
Appeal Committee and the Appeal Committee was directed to dispose 
of the same on merit; pursuant whereto the petitioner preferred an 
Appeal on 22,03 1591. By an order dated 01.06.1991 the Appeal 
Committee held that Appeal No. 12 of 1991 wherein the petitioner 
questioned the second show-cauce notice was incompetent as no final 
order had been passed therein. It also dismissed Appeal No. 6 of 
1990 on merits. 


8 On 7th July, 1992 the appellant filed an application for 
re hearing of С О. No. 3419(W) of 1990 which had been disposed of on 
19 02.1991 and upon re-hearing Ajit Sengupta, J , passed an order 
a holding the order of the Appe4l Com nittee dismissing tho Appeal 
No. 6 of 1920, but directed re-hearing of Appeal No. 12 of 1991. 


9 Inthe msan tim» another writ application was filed by the 
petitioner on 22 06 1992 being C О. No 17116(W)/92. In the said 
writ application an order of starus quo was passed by K.M Yusuf, J. 
However, it was observed that since F M A T. No. 697 of 1991 1s 
pendiag before the Division Bench, the said writ application should 
also bo placed before the Division Bench Inthe mean time the Board 
preferred an appeal against the interim order pasted on (1) C. O. 
No. 7746(W)/89; Res Sunil Pal & Ors., which had been moved by the 
guardians and the said appeal was marked as FM A T No 697/91. 
A Division Bench of this Court disposed of C, О No. 7746(W)/89 as 
also C О. No. 17116/W)/92'and passed an order directing the Appeal 
Committee of the Board to re-hear.the Appeal No. 12 of 1991 within 
six wooks with liberty to the appellant to file fresh grounds of appeal 
and In the mean while status quo was directed to bo maintained. 


10. Ол 17th June, 1993, which was the date fixed for hearing, as 
the petitloner was not present, the Appeal Committee dismissed the 
Appeal No 12/91 for default. Upon an application moved, by the 
p»utioner in the said F.M A T. No, 697/91, the Division Bench set 
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aside the said order and fxed.the:date..for hearing ‘of the appeal on 
12th November, 1993,'0n which date the sald: Appeal was heard- and 
dismissed. On 19th January, 1994 the order of dismissal was issued 


and the same had ра) served. opon: the petitioner through кресі 
moMenger. · ` 


' AL “The "petitioner filed the said writ application questioning 
the aforementioned order Mr. Chatterjee raised several contentions 
in support of this appeal The learned Counsel, ínter alia, submitted 
that the appointment of the Administrator by the President was ‘in viola- 
tion of Section 28(2) of the West, Bengal Board of Secondary Education 
АЗ аз (азге extited по emsrgancy. According to the learned Counsel, 
jo terms of the Baid provision the President was to submit a detailed 
report to the: Executive Committee ‘of the Board stating all the facts and 
clroumstances necessiting exercise of his emergency power which had 
not beon done. [t was submitted that the Administrator was appointed 
ata point of'time when the term of the Managing Committee did not 
expire nor the Mauaging Committee was superseded in terms of 
Rule 8(2) of the'Rules, The learned Counsel contended that in this 
view of the matter the finding of the learned Trial Judge to the effect 
‘that tho petitioner ів estopped from questioning the appointment o! the 
Administrator must be held to be bad in law.: It wai further contended 
that in this situation сусп (ће doctrine of acquiescence shall not apply. 
The learned Counsel further had taken, us through various- documents’ 
to show thatin the Instant case the "principles of natural Juatios have 

not been complied with. - 


12. Mr. Arun Mitra, the learned Counsel NDA BE behalf 
of the respondente, on the other hand, submitted that the petitioner 
has been found guilty of various. charges” including the charges of 
defalcation. It was submitted that the petitioner got a writ application 
moved by the guardians and obtained orders іп his favour although he 
was arrayed as a respondent. The learned. Counsel contenda that the 
petitioner is estopped and preoluded from ‹ questioning, the, appointment 
of the Administrator as. he himself applied for bis extension before tbe 
said Administrator. „Reliance in this connection hes been placed 
on (2) Rukmini Amma, Saradamma v. Kallyant, Sulochana & ‘Ors. 
reported in AIR 1993 SC 1616. ‘The learned Counsel submitted that 
from a perusal of the order passed by the Appeal Committee It 
would appear that the sald order had been passed upon consideration 
of all the documents and records and it acted ‘with all fairness but 
unfortunately a typographical error crept therein as regards the tenure 
of the Managing Committee Inasmuch as instead and in Place of 
30.11 1986; 30.11.1987 has been mentioned and the petitioner seeks to 
tske advantage thereof although In. the ‘writ application‘Itself the writ" 


\ 
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petitioner admitted that the-tenure of the Managing Committee expired 
on.30 11.1986., The learned Counsel contends that all the requirements 
of Rule 28/8) of the Rule have been complied with. According to the 
learned Counsel, the petitioner was given an opportunity of being heard 
and all other opportunities to defend himself and thus principles of 
natural Justice have been complied’ with. -The learned Counsel submita 
relying on the decision of (3) State of U.P & Ors v Moharaja Dhar- 
mander Prasad Singh etc.” roported In ‘AIR 1989SC 997 that the power 
of judicial review under Article 226 of Constitution of India cannot’ and 
does not permit the High Court to convert а writ petition into an appeal 
and the same Is directed not against the merit of the decision but is 
confined to the decision making process It was submitted that there is 
no error apparent on the face of the records in the order of.the Appeal 
Committee nor can it be said that it suffers from the vice of non-appli- 
cation of the mind. It is submitted that the petitioner bas questioned 
the said order only by filing an application for amendment ofthe writ 
application which should not be allowed particularly in view of the fact 
that,the Committee. constituted under Section 24 has approved the 
proposal of dismissal. 


13. We agree ith the finding o of the үтен Trial Judge that tke 
7 petitioner In view of: his conduct is estopped and precluded from ques- 
tioning the appointment of the Administrator. Apart from the fact the 
petitioner had worked under the Administrator for a pretty long time, 
he sought for extension of-his tenure as Headmaster, accepted the chargo- 
sheet and submitted reply thereto without any demur whatsoever. At no 
point of time the petitioner questioned the ‘legality of appointment of 
the Administrator as such. It i& now well known that if a petson submits 
' himself to the jurisdiction of an authority -without any demur vibatso- 
ever, he cannot subseqüenuy change the stand айй question His jurisdic- 
tion for the first time in'a proceedings under the writ jurisdiction of this 
савез Reference in this connection may be made to (4) Gandhinagar 
Motor Transport Society v State of Bombdy reported in AIR 1944 
Bombay 202 and (5) Sohan Singh v. ‘General Manager, Ordinance асо) 
reported in AIR 1981 Supremé Court 1862. | 


14. However, the. question which азе: for ОНА їп this 
appeal is tho scope, purport: and intent oe Rulg 28) bd the Management, 
Rules A _ log i 


15. Before adverting to the said question, the admitted facts may 
be noticed. , Tbe petitioner asindicated hereinbefore was charged with 
very. serious impatation of misconduct including, defalcation. : In Para-- 
graph 28 of . the affi javit. in-opposition filed by the Administrator in 
C: о. No 3419(W) “of 1990 the deponent. admitted that no enquiry was 
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madé'on the oharge-sheet by him or any authorised... person. and as such 

Blvirig opportünity by tho said deponent regarding. the said enquiry does 

not or cannot arise. ` 


16. Ina letter dated 26th September, 1989 the petitioner informed 

' the teacher- in- -charge that he had come to the school to consult the 
necessary papers -and..reports in. connection:-.with his: letter 
dated 23.09 1989 (in terms whereof the petitioner asked for inspection. 
of the documents) and- thereby Fequested him to furnish the: papers во - 
that he can go through the famo and: make copies: of the relevant 
portions. К ~ - 


17. Оп the sald date he was allowed to take ©сру of the accóünts. 
for the year 1982-83 although he had come to take inspection of the 
papers ав regards accounts of 1981 82 and 1985 86. `- On 26th September; 
1989 he took copies of the Audit Reports for the years 1984' 85 to 
1485-86. On 30th Srptember, he copied the document mentioned in 
item No. 3 of the annexed list of hia letter dated 23 09 1989. He was 
allowed to make inspection of some documents on 2nd November, 1989 
and was alto allowed assistance of Sri Chanchal Biswal, Office Clerk. 
He made inspection on' 3rd November, 1989, 4th November, 1989 and 
6th November, 1989 and 8th November, 1989. However, before the 

‘inspection of document was complete, the Administrator by a letter 
dated 15 07,1991 at 12 Noon asked him to file his reply and further 
stated. that a personal hearing would be given to bim It was stated that 
atthe hearing he would be entitled, to raise al! points jn hls defence. 
The said letter was Issued after the Appeal Committee dismissed the 
petitioner's .appeal in terms of its- order dated 01 06.199]- holding that 
the sams was incompetent. Such hearing evidently was allowed to the 
petitioner In purported compliance: of the order of the Appeal Commi- 
Исе. Acccrding tothe petitioner an alleged enquiry was held behind, 
his back only on one single item of the charges before the said notice 
of hearing was issued. ‘It is contended that the respondent No. 3 baving 
alroady completed, the alleged enquiry and having submitted the report 
of the alleged enquiry of the Board and the Board having already : 
approved the disciplinary proceedings againat the petitioner there was 
no question of Administrator giving any hearing of the petitioner at 
that stage. As noticed hereinbefore, the petitioner thereafter filed the 
` aforementioned C O. No. 3419(W) of 1990 questioning the order of the 
Appeal | Committee dated 01, 06.1991, on 31 07. 1991, i 


18. "It is relevant to note that on 06 03.1990 a second show. cause 
notice had already been-issued to the petitioner by thé Administrator 
allegedly upon conéideration of the reply submitted by the Petitioner to 
the charges levelled against bim and other documents. - 


1997 (2) Сї) 1 'Süjt D$ v; W! 8. Board of Secondary Education 505 


19. The question as to whether the requirementa of Rule 28(8) of 
the Management Rules- were complied with or not has to be con- 
sidered keeping in view the aforementioned factual : background. Itis 
not disputed that by a letter dated 3rd October. 1989 the petitioner in 
continuation of his letter dated - 23 09.1989 and reply thereof 
dated 25.09.1989 stated that he had started the inspecticn of documents 
in respect of the charges framed against him on and from 26 09.1989. 
According to him asa large number of documents were required to be 
inspected but he could not make much progress and during five days of 
inspection le on 26th, 27th, 28th and 30th September, 1989 and 3rd 
October; 1989 ав he could complete only item Nos.1 and 3 referred to 
In the annexare of his letter dated 23.09 1989 except the Aüdit Report 
forthe year 1983-84 and 1986.87 which had not beon supplied to him. 
According to liim the documents referred to in item No. 2 was not at all 
supplied although he bad asked for the samo. 


20. Ho-was .to submit his reply on 4th October, 1989. Ho, 
therefore, prayed for extension of time for inspectlon He farther 
prayed that all arrangements be made to supply the documents men- 
tioned in the annexure to his letter dated 23 09 1989 so that he сап 
take inspection of all documents and give a proper reply to the во called 
charge-sheet served upon him Не also prayed for Administrator's 
permission to bring with him an assistant to help bim in the sald job of 
taking notes/inspection . of. records which will facilitate expediting the 
aforesaid job. Не also stated that he wasready and willing to take 
inipectión even during summer vacation and upon completion of 
inspection, 7 days’ time may be given to him to give reply to the charge- 
sheet. From the sald letter it appears that various documents including 
the Audit Reports and Books of Accounts which were vitalfor the 
purpose of his.defence were never.supplied to him. Furthermore, his 
prayer for extension to submit reply was refused ard in that situation 
he submitted his reply on 13th November, 1989 which is Annexure ‘D’ 
to the writ application wherein he again stated that in view of the fact 
that all the documents had not been supplied to him, be could not 
inspeot all the documents supplied to him, he is notina position to 
filean effective show cause Ho, therefore, before dealing with the 
oharges stated that as no proper and reasonable opportunity was given 
to him, ho reserved his right to deal with the charges in details as and 
when the said documents were supplied to him, There is nothing on 
record to show that the aforementioned statement made by the 
petitioner was incorrect. ' , 


| 21. The Legislature enacted West Bengal Board of Secondary 
Education Act, 1963 to establish a Board of Secondary Education In 
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tho State of West Bengal to defino the powers and functions of. such 
Board aad to provide for cerfain other matters conaccted therewith. 


22. ' Section 45 of the said Act empowers the State to make Rules 
for.carrying out the purposes of this Act Clause (d) of sub section (2) 
of Section 45 empowers the Board to make Rules as regards composi-' 
tion, powers: and function of the Managing Committeo of the Institu- 
tions, In exercise’ of. 11s aforementioned power the State made the 
said Rules. Eule 28 doals with the power of Managing Committee. б 


E 23. Rule | ‘8(8) Provides that both tn - aided and unaided institu- 
tlons the Committee shalt have, the j power, subject to thie prior approval 
0? the Board, to remove or digrüiss permauent ortemporary teachers 
and óther employees and for the said purpose the Committee shall first 
draw up formal proceedings and iseue, charge-sheet tothe teacher or 
the employee concerned and offer him reasonable facilities for defending 
himself. The delinquent employee shall submit his explanation 
ordinarily within a fortnight of the receipt of the charge-sbeet whereafter 
the.Committee would send to the Board all’ relevant papers including ` 
the charge-shect, explanations submitted’ by the teacher ог the 
employee concerned and the recommendations of the Committee for 
the'actlon proposed to be taken and the decision of the Committee 
shall be final. Proviso appended to the said Rule empowers the Board. 
to delegate to any Committee constituted ‘under Section 24, the powers 
and fuaction vested.on the Board by the said sub rule. 


"24. The terms 'of conditions of service of a teaching and. non- 
teaching staff, theréfore, are governed by tho statutory Rule. His, 
services are, therefore, protected by 8 statute. S 


25- As aided institution exercises public function.” The pr ^ 
thus, is entitled to make Rules or гевшайолв protecting the services of 
the teachers. the 5 i : 


26. Un (6) Mo*mohan Singh Јаша. v. Unton Territory * ‘Ors. 
reported in AIR 1985" Supreme Court 364, the Supreme Court while 
considering the provision of Punjab’ Alded Schools (Security on Service) 
Act, 1969 Inter alia, held that the authorities named therein are statutory ' 
authorities and thus, they oxerciso quasi judicial function. "Such autho- 
ritles would be comiprehended in’ the expression ‘Tribunal’ as used in ' 
Article 227 of the'Constitutlon which confers power of süperintendance s 
over all Courts and Tribunals ой the High' Court throughout the 
territory: іп relation--to which it exercises jurisdiction Referring to’ 
(7) Ajoy Hasla v. Khalid Mujid Seharverdi reported in AIR‘1991 SC 487, 
it was held that the alded sohool [ecciving 95% of expenses by way of 
grant from the public: exchequer and whose employees, have received Ње. 
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statutory protection under the 1969 Act, the [nstitutlon would certainly 
һе amenable to the writ jurisdiction of the High Court. The Apex 
Court held that substituting the word ‘public trust’ in place of 'corpo- 
ration’, the reasons assigned in Ajoy Hasia will mutatis mutandis apply 
to the school and thus, the school would also be amenable tothe writ 
jurisdiction of the High Court. 


27 In(8) Ram Saran Shastry v. State of West Bengal & Ors. 
reported in 1995 (1) Calcutta High Court Notes 419 upon taking Into 
consideration the decision of (9) Sri Anadi Mukta Sadguru Shree 
Muktajee Vandasjiswami Suvarna Jayanti Mokatscy Smarck Trust & 
Ors. v. V 'R ` Кидап! & Ors. reported in AIR 1989 SC 1607; 
(10) Mubarak Horsain v. State of Bihar & Ors reported in 1992(2) 
BLJR 716; (11) Raj Sont v Alr Officer-tn-Charge Administratfon 
reported in ATR 1990 SC 1305 and (12) Franels John v The Director of 
Education & Ors reported in AIR 1990 SC 423 as also varlous other 
decisions it was categorically held that a writ petition is maintainable 
against an educational institution receiving financial grant from the 
Government and such schools do exercise public law function Inasmuch 
asapublic body exercising public function is also amenable writ joris- 
diction of this Court. . 


28 If а writ application ія maintainable at the instance of a 
teacher against an aided sohool, there cannot be any doubt that such a 
writ application will lie. against the Board The Board is an authority 
within the meaning of Article 12 of the Constitution of India, The 
Committee constituted under Section 24 exercises the function of the 
Board by reason of the terms of delegation In its favour by the Board. 


29. Sub-rule(8) of Rule 28 empowers the Committee to remove 
or dismiss permanent, temporary and other employees. Such powers, 
however, are to bo exercised subject to the restrictions imposed in terms 
of the said Rule. ` 


30. A disciplinary proceedings as against a delinquent сап be sub- 
divided into'3 parts in terms of Rule 28(8) of the said Rules. Tbe sald 
Rule provides for drawing up of a formal preceeding and issuance of 
charge-sheet to tho teacher and offering him reasonable facilities for 
defending himself. The word ‘formal proceeding’ evidently means a 
proceeding initiated for the purpose of enquiring into tbe charges against 
the delinquent employee. In the said proceeding, the delinquent must 
be offered reasonable facilities for defending himself which, without 
any shadow of doubt, means that the principles of natural Justice have 
to be complied with. The Rule of audi alteram partem roots in fairness. 
It entitles the delinquent to havea fair hearing. Charges when drawn 
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up as salud a delinquent are required to be proved in a proceedings 
after offering him feasónable facilities for defending himself. The word 
‘facilities’ imports procedural fairness. - 


31. Unlogs the. delinquent is provided with the facilities to have 
Ins rection and/or take copy of the documents upon which the Commi-- 
ttoo/ Administrator - relies upon, he cannot file a show caute, nor can the; 
same satisfy the requirements of giving all opportunities to the delin- 
ең Officer to défend ише: х ‘ . 


32. "Unless an effective show: cause is filed, the question ‹ of consi. , 
,daration thereof by the disciplinary authority at the first ingtance e and: 
Sectjon 24 Committee at the second, ipstanco for the paresi of grant 
of approval would not arite. ` Su 


А 


33.' Moreover, the principles of natural Tosticé in relation'tó à 
' domestic enquiry must be held to comprise of two basic elements, i. e. 
the right to cross- -ёха mine the witnesses examined by the ‘Managing ` 
Committee or ths Administrator and right to examine witnesses in his 
favour. He at least is entitled to examine himself and make submissions 
as regards his defences. Unless, in my ‘considered opinion, the Commi- 
ttee takes recourse to the said formalities, it sannot be ‘aid to have 
offered reasonable facilities for defending to a delinquent - ` 


34. The Managing Committes’ ог the Administrator ‘must also 
record reasons as to how it has come to the conclusion for taking ` 
disciplinary action against the delinquent. Such reasons: must be based" 
onthe materials on records. Sectlon 24 Committee CAB “permit the | 
Managing Cooimittee/Admumnistrator' to issue formal notice calling upon 
the teacher or the- employee concerned, “to show-cause, as to why he 
should not be dismissed or removed from the service only when the 
Board considers the’ material ön řecords, and thus comes to a conglusion 
tnat there are sufficient ground for taking disciplinary action. Suth 
cónalderation must be based on the materials which have beon ‘gollected 
Ча the formal proceedings drawn up as against the delinquent employee. 
No document can be looked into which has been processed behind the 
baok of the delinquent or which, was not supplied to him or ће waa-not: 
allowed t to take ipspection thereof. . ; Pv. E 


35. Upon receipt of tho reply to the second how- cause notice the . 
Managing Commilize/ Administrator ex facie ds required to ‘take: into 
consideration the same and' only in the event if it satisfied that reply, to о. 
the second ‘show causo -notico is Unsatisfactory, 1 it is to be tent’ again to. 
the Board together- “with” all ‘relevant ` papere Including the explanations 
subinitted by the teacher or the employee concerned апа the recommen- 
dations of the Committee for the КЕ proposed to be taken, , 
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36. Only when the.power is exercised by the Committee to dismiss 
permanent or “temporary teachers and other employees, the question of 
grant ‘of prior approval of the Board ‘thereto arises. 


37. Subsrule (8) of Rule 28 has not been happily drafted This 
Court while interpreting the said provision, cannot réwrite the statute 
but can certainly "iroh out the cr aspa”. Sub- тше (8) « of Rule 28 is a 
benefivent logislation so far as фе delinquent employees are concerned 
фан whom the disciplinary proceedings is sought to, be taken. 

Section 24 Committee while granting approval of any of action of the 
weasels Срна даи in terms of sub-rule (8) of Rule 28 


to roply tQ the second show- -causo notice. 


38. It is pertinent to note that altbough the deciilon of the Board 
Is final ло far as the Committee is concerned, the delinquent employee 
will haye a right to prefer an appeal in terms of the provision of West 
Bengal Board of Secondary Education (Manner of Hearing and Deciding 
Appeals by Appeal Committee) Regulation, 1964. Tho said regulations 
have been framed bythe West Bengal Board of Secondary Education in 
exercise of its power under sub-section (3) of Section 7 read with 
sub-section (3) of Section 22 of the West Bengal Board of Secondary 
Education Act An Appeal Committeo is constituted under Section 18 
ofthe Act. Such an Appeal may be filed by а delinquent employee 
against any decision of the Managing Committee including a deciston 
under sub- rule (8) of Ralo 28 of the Management ї Rules. 


39. The Appeal Committee is a. Tribunal amenable to the jurisdic- 
tion of this Court under Article 227 of the Constitution of India, It is, 
therefore, enjoined with a duty to soo that it. exercises its juriediction 
keeping in view the provisions of the Management Rules. It 
has alio a statutory duty to see that procedural fairness has been 
complied with. 


40. In the instant case no enqyiry was cond acted except granting 
an opportuaity to the petitioner to file a . OW-caüie and that too with- 
out giving him the opportunity to take Inspection of f all the documents. 
A ‘second в show cause hotie was served upon obtaining an approval of 
Section 24 Committee. Nothing hae been placed before the writ Court 
or this ‘Court to show ae to on what basis auch approval "had been 
granted Bvidently no hearing ‘wae ‘given to the petitjoner before 
iaguanco of a second з show-cause o hofice. 5 
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P “41; The. КҮК is the- disciplinary ‘authority. ia „the ` 
E p he Баз оши ы. In а given > case he’ шау, alio be 
the | ш. RC NE WE 


T; вас’ ^a айшайор, | ‘the Section, p Соате and/or the 
: "Appel "eiiis i ave, an onerous duty; td ate ат, по procedural. 
t impropriety: is cotyaiitted by | the Managing, |Commuttes/Adminx trator. 


7437 í The Professlon lof’ ЖҮ; in said’ to ‘be’ à noble’ ойе. `Опсе Б 
Headmaiter of'the institution is dismissed! from services” бата ground - 
`оЁдеГа1овЧой of-a huge amount’ not ‘only 'his right re 10 earn: livelihood" ss 
contemplated, under Artlclé" 21 ‘of the- Cónistitudon is iifringed, ‘it ilio. i 
Casts a severe stignia,- Hem may al$ó'bà: ‘prosccu cuted in a zriininàl case. 


DE FORETA - ota thes uy aw ow; 


444; The principles of natural. Justice, Два de to. be viewed; ` 


in the: ‘light of the provistoniof Articles.14 and 2r > ofthe Conatitution of. ; 


‚ India: -In (13) D. К. Yadav v. J,- МА, «Industries Ltd.reported in 
| 19933) SCC 259, the Supreme Court elaborgtely, deat with the effect of 


a. {пива ‘without comply ig wirb the prirciplei-óf ; natural Justice, 


IE e 45." the "Apex Court also: "héld'thát the Word’ ‘oiya à чыш 


` ds Of wide amplitude which- iticlüdes'icgál rights? fes - PL e dus 
oss epa De Сз O MITET Pus Cei Nr Е we 
Us: 46.) As ;indlcated: hereinbefore _ it ie WBaalataly clear thatthe. 
* 7. principles. of Lnatoral, Justico- chave not -been complied - with ‘in* the. 
В petitloner's саво:; -He has- been;'conden ned,” ‘almost: unheard.: He had 
‚по -been given opportunity, No inspect all Ше documents, deno ou ie ^ 
3 ИЯ “нё EO asked. to аһди-саше, even. before. appróval, of 
Seca 24. Cofimifteo | ad; "beer taken. Та his., терјуде clearly ài stated 
~ that the Principles of. natural” Justice have. Dacn- violated as he was ‘not 
| permitted (о tàke In&pectlon of'all the relevant docnitente,- MEE ч 


aa yaar, ^ UL at TAS yh - LAB i 
48... For; the’ reasons aforementioned, the’ action on: the | part of the ` 
“respondents in dismissing: the petitioner, from. ‘service cannot ‘be upheld. d 
For, the. aforementioned, „purpose: ‘the application - for amendment. to tbe . 
writ petition should be ‘allowed and in any event this Court .Upon.taking ' 
- Into consideration the admitted Subsequent event can niould, the reliefs in ` 
order'to ahorten litigation? However, ‘Keeping in^ view the fact, that the, x 
Petitioner Вав filed Aevéral КД "applications and even “go ‘one writ 
2 application filed by the! ` guardians of the' ‘school, Y we "aro of the opinion * 
аб” at? this ' Mage" nó, “relief” of back wages should be granted to the; 
“petitioner.” However, we direct ' ‘that the same” ^ shall depend upon the 
ultimate result: ii ‘the departmerital” Proceeding which ; may Ье held © 
against the’ "appellant! in terms of this Judgmeit - "The, Tespotidents i are’. 
directed to give Inspection of all documents and ‘allow ilio petitione to` 


1 ~ 
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file additional reply whoreafter he may be permitted to take part in the 
enquiry in, terms of the ptoviston ' of Rule 28(8) of the Management 
Rules and in the light of the observation made hereinbefore. 


‚ 49. Before parting with this case, wo must observe that the 
wording of Rule 28(8) are not very .clear. . The State, may rewrite the 
said Rule so as to make' the same clear, unambiguous and explicit so 
that the delinquent employee, the Managing Committee the Section 24 
Committee aa also the Appeal Committee may clearly be made aware of 
their rights and functions. For the views we have. taken, itis not 
necessary to consider the other submissions made at the bar. 


This appeal ів accordingly allowed and the' judgment and order 
dated 4th May, 1995, іа set aside and the writ petition filed by the 
appellant is allowed to the extent mentioned hereinbefore but in the 
Ғасіз'апі circumstances of this case there will be no order as to costs. 


Chakraborty, J.: Iagree. 
S. К.а. | à 


. 
ja 


[ CIVIL REVISIONAL JURISDICTION ) 
Before Mr. Justice Sudhendu Nath Malitck 
gu Decision: July 17, 1997 
smt. Puspa Rani Giri К ^. Petitioner 
'` Versus А : 
Prasanta Kumar Sahoo & Ота... Sore Opposite Parties? 
‘Code of Civil Procedure—Order 1 Rule 10—Addition of party— 
May be allowed at aay stage--Criterion-— Presence of the party necessary 
for adjudication. Ew эч . 
: In the Title Suit. pending before the Munaif: First Additional District 
Court an application under Order 1 Rule 10.C P. C. was filed for adding 
the defendant-opposite party No 6 asa party-defendant .This order of 
the Trial Court was challenged by the plaintiff by preferring a revislonal 
application before the High Court. It was contended that the order ia. 
perverso belng passed illegally and with material irregularity. 
The;Court allowing the Revisional application, pl з 


T CO NEITT fI с. > 


D 
B. 4 i ITA 


dn е p minii v. айй Ki зн A Deli 


М E. dir ] ЯШ 10 ubi ме д деду аўд down 2) powers 
" thet Сой 1o р out. or add parties, It ts, provided , there ihat! the 
Court may. al à any “age, of the’ Жаш, ‘elther i pon. or without ihe 
application -of .eliher: party;sand \0п such terms ure may áppear-to the . ` 
Court to: be just, ›огйвт that thé^name оў-:аз pariy Imp'óperiy joined, 

'- 7 whether as plaintiff vor'as defendant, be- strück бш, dnd thatthe ndme'of , 
^ "any perio who -ought to shave beenifoined, whether as plain ffior defen: 
dant, or whose presence before. the: Court:may'be necesyary in order бд 
enable tha. Court. effectually. and completely to: аав upon and settle 
ail the questions Involved inithe. sulthbeiadded с-з soc keg Parail 3 ee 


Onder the ‘elreumstances,, 1 must: ; accept, ile „contention that the - 
learned Mungi, hag allowed, the, opposites party-defendont Wo 510 be 
added аза party; defendant. -under ,Order-1 - Ви1е,10 «of the Code of Civil 

4 Procedure against - the. ‚ provision of law and the. Jegal, principles iaid down 
by the Suprems Court | and -that, as such, the ugnen order shall not Ье :> 
allowed io stand. — Ur Др (‘Para 46 ) 


Cases referred to 1— е UOCE S OA ad 
- (1) Anil Kumar Singh v Shivnath “Mishra alias Gadasaguru,. 
: 1995 (3) SCC 147 ,, * | 
(2) Sarvinder Singh *. Dalip Singh & Ors., 1997 WBLR (SC) 138 p 


; Mr -P-B Sahoo, М. K. Das and P. K.-Panja o ....л, „Jor the- Petitioner. > 
- Mr. Rámdulal Manna o refor the Opposite Party No. 6 


‘The judgment of the’ Catrt was ài Тойота: s а 
Tho instanti revisional: applicatión - under. Séottia 115 of the ‘Code 
of Civil procedure has been} preferred by, the plaintiff/petitic ner against 
Order,No. 36 dated 8.6.1994 passed by tho. ‘learned . „Миз, First 
Additional District Court, Contal in Title Suit No. 172 ‘of 1989 ihere- 
y allowin the defendaat/opposite 4 ‘party’ No- б'е application 1 pnder 
т Rule 1 {0 Of the Code of Civil “Pkocod Gre: мне 
d. By. the linpugried > огдеѓ, ithe - leatned -Münsif oh tlie prayer of 
the defoadant/opposite party No: 6 added- bini аз a deferidaiit.to contest 
‘the-suit brought by the plaintifffpetitionor. ^ ^ . . o6 denote 
217 тай “Mr: ‘Sdhoo, thé’ learned Couriíel: appearing - for the petitioner 
has submitted that the inipugned drderlis à: perverse órder having: béen f 
passed by the learned Münsif oxerolsing its б Jurisdiction illegally and with 
ee materia? irregularity. айа; йз: such; It: кшш 16: bó sót ‘aside: under ' 
` ‘Section 115 of'the’ Code’ of -Clvil ‘Procedure. Hoy tie TC ter 
214. Ассбїйїп&` o^ Mr. Sahiod; thé appoint patty/defendant No 6 
ів neither necessary party -пог'а` proper patty to thé suit,” Furthermore, 
the alleged transfer of a part of. the disputed, lands by deed, of gift from 
' the ‘defendant No. 5 1s hit by Section 52 of the Transfer of. Property Act. 


N 
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5. 'Mr. Sahoo „has also referred to a decision of the Supreme 
Court reported in (1) 199* (3) Supreme Court Cases 147, Anil Kumar 
Singh v. Shtynath Mishra alias Gadasaguru, where it has been held that 
by operation’ of Order 1 Rule 10(2) though the Court may have power 
to strike out the name of a party improperly joined or add a party either 
on application or without application of either party, but the condition 
Precedent is that the Court’ must be satisfied that the presence of the 
party to be added would be necessary in order to enable the Court to 
effectually and completely adjudicate upon and settle all questions 
involved in the suit, | 


6. "The Supreme Court has further held that to bring a person as 
party defendant is not a substantive right but one of the procedure and 
the Court has discretion In its proper exercise. 


7. Mr Sahoo has also referred to a recent declslon of the 
Supreme -Court reported in (2) 1997 WBLR (SC) 138, Sarvinder Singh v. 
Dalip Singh & Ors, whore the Supreme Court has decided who is a 
necessary party ог а proper party toa suit The Supreme Court has’ 
also considered the sco»e of Section 52 which prohibits the transfer of 
any property In suit by any party to tho suit or proceeding so as to affect 
the right of any other party thereto under any decree or order which may 
be made therein, except under the authority of the Court. 


8 Admittedly, the disputed transfer was made by the defendant/ 
opposite party No. 5 to the defendant/opposite party No. 6 during the 
pendency of the aforesaid suit without ob:aining any leave from the 
Court. Under such circumstances, the alleged transfer is hit by the 
provision of Sectlon 52 of the Transfer of Property Act. 


. 9 Mr. Manna, the learned Counsel appearing for the opposite 
party No. 6 does not dispute such legal position. , 


10. Ву the impugned order, the learned Munsif bas allowed the 
defendant/opposite party No 6's application under Order1 Rule 10. 
sub-rule (2) of the Code of Civil Procedure on a legally unsound reason. 


. 11. The relevant portion of hie order runs as follows :— 


“Itis @ well-settled principle of law that if any party intends’ 
to be added as party he may be given opportunity to contest 
tho sult.: I do not find that as there is reason in adding defendant 
No. 5 ав party, eo this transfer of property from his may be added 
as party." : А 


12. This ie neither loglo for the law. 


A : ; Puspa Rant diri Y “ “Prasanta Kr. Sahoo : дви È) eu 
К 13, Order, 1 “Rule 10. sub rule (2) clearly lays down thé powers of | 
the Court ‘to strike, out. or- add.) ‘parties, "Itis ‘provided . .théro that tho 
Court йау: at апу Stage of the Proceedings, either проп; or without the 
application , of ‘either party)” aod оп. such terms as-may appear to the , 
- Coürt to be just, ordir, that the name of ‚апу ‘party improperly joined, 
whether аз plaintiff c or defendant, be: atcück: "out, and that the name of 
any person- ‘who. ; ought, to, ‘have’ been „joined, whether as | plaintiff.or 
defendani, or, w hoso- pres nce, before. the Court, may. be necessary. in. 
order to enable the ' ‘Court effectually and completely to adjudicate upon 
a dnd ‘settle all the questions involved In the suit, be added. . T rd 


, Q4 ‘In the impugned order, the Court, below has. not come to any ` 
finding in the above context „of law, ‘He has not even NU ‘the, 
provision of Section 52 of the ‘Transfer of Property ‘Act. ` 


2 15: 1 Admittedly, the "defendant/opposite party No. 5 in dien: . 
‘contesting the suit, by Bling. a ‘written itatement claiming his right to the. ne 
С suit property. The орровіё party No: 6. shall nand- ог. Чап T ‘the result 
of the suit. through | the defendant -No. 5. ИКЕ 


- 16" Uader’ tho. “Girgurastances, a “nust accept the contention of 
Mr ‘Sahoo that the learned Мові? has allowed, tbe opposite party/- 
defeadant No. 5to be. added as.a party defendant under Order 1- Rule 10 
-of the Code of. Civil’ Procedure against the provision of law arid the 
above, legal principles -laid down :.by the Supreme Court апд that;. as- 
such, the impugned order shall not-be-allowed to. stand. ‘Iti may not be: . 
out of place to-note that the present opposite party/defendant:No .5, filed,- 
an application under Order 22, Rule 10 of ,the.Code;‘of Civil Procedure - 
in the Court below which was rejected by the’ Trial Cc uri by its order; 
dated 17.3.1994. ^ In the said order the Trial Court observed (Kat the - 

, petitioner can be added: as. a party~under Order | Rule 10 of'the Code 
' of Civil Procedure but'no reasons were given-nor any order to that ст" 

- ‘waa pasted, - But subsequently by the impugned order, tbe Trial Court 
. "hasi'allowed the defendsnt/oppoiite party No ‘SW application" under 

"Order IL. Rüle 10 of the ‘Code `of Civil Procedure.’ The inipüjned order" 

is bad in-law and: appear sto” hayo been Passed with material ‘irregu ` $ 

larity and Iam of, tho view that If such: -order is allowed to stand it ., 
would оссайодп ` failure” of: ‘Justice and’ causo Atreparable injury tothe 

i portioner: ner Wi e б ; кщз: go Vee PW ue п 

Ы * ИМА 25 И 

К d d ‘The, róvisionil application succeeds. "The! impugned order, is 
set aside. | The , opposite: party/dofendant No. 6 Бег, attack ;out: by the 
Court below on the basis of thie order. ; Ja 


\ 
18. No order as to costs, Zeus бы ae Mash mum 


ET 
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19. Let в сору of this order be sent to the Trial Court by special 


messenger at the cost of the petitioner and such cost to be deposited 
within а week from this day. 


Tho Trial Court is further directed to dispose of the suit if it 16 


otherwise ready for hearing within a period of three months fromthe 
date of communication of this order. 


"S. K.G. 


{ CONSTITUTIONAL WRIT JURISDICTION ] 


Before Mr. Justice Satyabiata Sinha 
Decision : April 28, 1997 
Mostafa Khan . US s. Petitloner 


E Versus 
Stato of West Bengal & Ors. ida Respondents* 


Tender Matter—Finalisation of tender job—Distribution to a 
favoured few—Moala flde—Not sustainable 


- Constitution of India—Article 12—Panchayat Samity—Instromen- 
tality of State -Showing favour to a tenderer—Action depricated. 


A notice inviting tender was issued for supplying materials to be 
used in constraction work for the works mentioned therein to bea 
sucoéssful tender a credential was the main criteria. But the respondent 
No.8 had not got that criteria. The respondent Panchayat Samity 
malaüdely changed the date of receipt of the tender papers and the 
respondents had put on records a document which was not there at tho 
time when the tenders were opened. Thus the respondent No. 8 took 
part in the tender and got the order of construction work maliciously. 


The Court allowing the writ application cancelling the work order 
issued in favour of respondent No 8, 


HELD 5 ` That the action on the part of the concerned respondent 
is absolutely mala fide both In fact as well as in law and particularly, in 
view of the fact shat the said res pondenis. have sought to put on records 
a document which was not ihere before, { е. аї the time when the benders 
were opined. - . f(Paraó) 


*W. P. No. 3807 (W) of 1997 


516 Mostafa Khan v. State of WB. [ 1997 (2).CLJ 


„This case shows-how certain authorities which although autonomous 
and State within the meaning of Article 12 of the Constitution of India, 
seeks to distribute a Government contract to a favoured few. 


( Para 5) 

For the reasons aforementioned, the work order issued іп favour of 
the respondent No. 8 was directed to be cancelled ( Рага? ) 
Mr. Pranob Kumar Chattopadhyay and í 

Sabyasachi Mondal >> for the Petitioner 
Dr. D, Pal and Mr Asok Banerjee aaa for the Respondent No. 8 
Ms Manjushree Dutta and 

Mr. Madhu Sudan Sarkar:  ...... for the Respondent No. 2 
Mr. Pratap Chatterjee and 

Satyabrata Majumdar Ит for the Respondent No. б 
Mr. S. Mishra and Tulsidas Malti с eee for the State 


The judgment of the Court was as follows :— 
The petitioner in this application has, iater alla, prayed for the 
following reliefs :— j 


“b) A writ of and/or In the nature of Mandamus do issue 
restraining the respondents and/or their servante, agents or assigns 
from taking any ateps or further steps and/or acting or further 

: acting ‘and/or proceeding or further proceeding in the matter of 
finalisation of the tender job arising out of tbe tender notice dated 
~ 5th. February, 1997 as amended on 24th, February, 1997 being 
Annexure ‘A’ and Annexure ‘B’ hereto in any manner whatsoever. 


с) A writ of and/or in the nature of Mandamus do issue 

‚ restraining the respondents and/or their servants, agents ог assigns 

from allotting any work in favour of the respondent No 8 arising. 

out-of tender notice dated 5th February, 1997 as amended on 24th 
February, 1997. 

d) A writ of and/or in the nature of Mandamus do issue 
directing and/or commanding the respondents to forthwith allot 
the entire job mentioned in the tender notice dated th ‘February, 
1997 in favour of the petitioner being a пене candidate in the 
scrutiny. 

с) A writ of and/or in the nature of Afandamus do ГЕ 
directiug and/or commanding the respondents to forthwith cancel , 
withdraw and/or rescind the entira tender process for tbe purpose 
of accepting supply of materials to be lasued in construction work as 
„mentioned in the tender notice dated Sth February, 1997 and to 
take all further steps de novo inthe matter of issuance of teoder ` 
for the aforerald job. Е 0: ©› 
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‚ f) A writ of and/or in the nature of Mandamus do issue 
directing the respondents to forthwith cancel the entire process 
initiated pursuant to tho tender notice dated 5th February, 1997 by 
the respondent No. 2 herein for illegally and wrongfully accommoda- 
ting the disqualified persons including the respondent No. 8 herein 
in the tender process. · ` р 


g) A writ of and/or in the nature of Mandamus do issue 
directing the respondents particularly the respondent Noa, 2 and 3 
herein to issue tender papers from the petitioner and the proforma 
respondent Nos. 9 and 10 herein being the eligible tenderers found 
qualified in the scrutiny and to allot the tendered job only to the 
successful tenderers amiongst the petitioner and the proforma 
respondents herein ” 


2. The fact of the matter is not In dispute. A notice inviting 
tender was issued on 5 2.97 for supplying materials to be used in cons- 
truotion work for the works mentioned therein. The date of scrutiny 
was 20th February, 1997 and the date of issue of tender was ор 24.2.97 
upto 4-00 p. m. For the purpoas of enabling the person to successfully 
execute the work, a credential having successfully executed at. least 
one similar contract of a value of not leas than Rs. 11 lacs only during 
any of the last three years was nocessary. The said condition wasa 
condition precedent for being eligible to be a successful tenderor. 
It appears from the said notice inviting tender that by a copy thereof 
boing Memo No 76(21)/MRR-II dated 5297 was Issued to the 
District Engineer and Assistant Engineer, Rampurbat Sub- Division with 
a request to them to be kindly present on the said date for scrutinising 
the credentials and also the accepting tender papers. The specific 
case of the petitioner Is that the respondent No. 8in whose favour the 
work order has-been issued was noteligible therefor and did not fulfil 
the aforementioned criteria. The respondent No. 6 has filed an 
affidavit, who is a Government Officer and who pursuant to the afore- 
montioned request was present on the date of opening of the tender. 
He found the respondent No 8 to be ineligible. It is, therefore, 
evident that the allegations made by the petitioner appear to be 
correct. No affidavit in-opposition has been “filed by the respondent, 
Pan:hayat Samiti. | : 

3 Dr. Pal, learned senior Counsel appearing on behalf of the 
respondent No. 8, howéver, submits that the aforementioned District 
Engineer and the Assistant Engineer were not the members of the tender 
committee aud the Sabhapati, Sahakari Sabhapatl, Karmadbaksha, 
Karja Nirbah! Adhikarik were the members thereof in terms of the 
resolution adopted on 3.2 97. It has further been submitted that the 
respondent No 8 along with other persons filed their applications on 
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20th February, 1997. However, both the Sahakarl Sabhapati and the 
Sabhapati by reason of their lettera dated 23.2.97 and 20.2 97 requested 
the Executive Officer to change tbe date for dropping and opening of 
the tender notice as allegedly they would be unable to attend office: on 
24th to 26th February, 1997 and pursuant thereto the date-of issue of 
tender notice was fixed on 27th February, 1997 at 4 p.m and tho .date 
of recelpt of the tender papers was fixed on 28th February, 1997 upto 
2pm On2lst February, 1997 allegedly Scrutiny Committee selected 
the патпоз of apolicaats wherein the respondent No.8 figured in. the 
list, whereafter on 6,3 97 the work order was issued. This writ applica- 
tion was filed on 4.3.97 and was moved on 63,97 on which date an 
interim order has been passed. 


4. Ms. Dutta, learned Counsel appearing on behalf of- the 
respondent No. 2, has placed before this Court the entire records, from 
a perusal whereof it does not appear that.the credential of the respondent 
No. 8 purported to be by way of certificatefrom the Executive Officer, 
Muraral-IT Panchayat Samiti, Paikar, Birbhum dated 4.2.97, xerox 
copy whereof has been handed over to this Court by Dr. Pal, is in the 
record. When tho said matter was pointed out after sometime tbe said 
document had been produced separately by Ms. Dutta. There cannot 
be any doubt that .had the said document been filed by the respondent 
No. 8 along with his tender the same would have been in the original 
file and would not have been kept separately This clearly goes to show 
that the concerned: respondents of the “Panchayat Samitiin order to 
favour the respondent .No. 8, had sought to take the aforementioned 
document into consideration although the same was not on record on 
the date on which the tender was opened ‘There is absolutely ‘no reason 
to disbelieve the affidavit of the respondent ‘No 6, who according to 
Ms Dutta stay with the Assistant Engineer -was invited to be present 
on the date of opening of the tender as they were technical expert. 


`5. In view of the findings aforementioned, this Court cannot but 
deprecate the conduct ‘of the respondent No.2. This case shows how 
certain authorities which although autonomous and State within the 
meaning of Article 12 of the Constitution of India, secks to distribute a 
governniont contract (0 а favoured few. ` 


6 In this view of the matter, I am of tho -opinion that the action 
on tho part of the concerned respondent Is. absolutely mala fide botb.in 
fact as well as in Jaw and. partioularly, in view of the fact that the said 
respondents have sought to.put, on records а document which was not 
there before, {, e, at tbe time when the-tenders were opened. 


`7. For‘the reasons aforementioned, the work order issued in 
favour'of the respondent No.'8 must be directed to bo cancelled. ` ay 
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8. This application is, therefore, allowed with the afereme 
direstion. The respondent No. 2 shall. pay and bear the costs of this 
application. 

9. It will, however, be open to the anid respondents to issue a 
fresh tender in accordance with law and in order to maintain transpa- 
renoy, at the time of opening of the said tender, the respondent No. 6 
shali remain present. " 

The prayer for stay ot operation of the order ls considered and 
rejected. à 





( CIVIL APPELLATE JURISDICTION ) 
n Before Mr. Justice ВһаваЬай Prosad Banerjee and 
Mr. Justice Vidya Nand 
Decision :: April 9,.1997 


Arun Kumar Mondal & Ови. ents Appellants 
: 2s Versus 
Brojo Gopal Biswas & Ors. © © tees Respondents* 
Service Matter—Employment in school—Candidates spomsored by 
Employment Exchange—Interview along with some other candidate— 
No bar—Candidates refusing to appear n Interview —Not entitled to set 
aside the selection. ` 
In, the month of January 1995 names of twenty candidates 1nclu 
ding, the appellants were sponsored by the local Employment Exchange 
for the purpose of appointment in the post of Clerk in Bankura Junior 
High School and came for interview in response to call from the schoo), 
But when they saw that one candidate whose namo was not sponsored by 
Employmsnt Exchange also appeared for interview they refused to appear 
in the interview and gave а letter to the Secretary to that effect, 10 tho 
situation respondent No. 1 Brojo Gopal Biswas who only appeared in 
the interview was selected and after approval by tbe District Inspector 
of Sshool was given appointment. Thereafter coming to know that the 
respondent No 1 was allowed to appear for interview on the basis of 
the order. passed on a writ application by him, the appellants filed the 
appeal after obtaining leave to profer ed 
The Court dismissing the appeal,' 
; HELD: The appellants were not pailai before the learned trial 
Judge and accordingly the judgment rendered by the learned trial Judge 


| * * Appeal from Original Order (Tender, No. 333 of 1996 
= (E.M.A. T. No 3830/1996) o. a . 
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could not be set asidé or declared illegal on the basis of the report 
obtalned from the ‘District Inspector of Schools concerned which is neliher 
a plece of an evidence nor an affidavit and on a subsequent report obtained 
from a petty Offi er of tha State Government the judgment delivered by the 
learned trial Judge could not be set aside. (Para 11 ) : 
‚ ‘Whether the writ? petitioner was serving in ihe school ot not is 
Im naterial for the purpose of selection and consideration of the case'of 
the writ. petitioner tnasmuch as in the selection process no waliage or 
preference ts given foracandidate who had past experience. Itisnot 
the case that the writ petitioner, has prayed for regularisation of his 
Irregular service and tf there із any Irregular service of the petitioner, «^ 
that does not disqualify him from appearing in Interview (n vlew of ihe- 
decision of the Supreme Court in the Excise Superintendeni'a case, In 
vlew of the said decision of the Supreme Court tt ts nora law that a 
selection сап be made solely on the basis of the list Sponsored by the 
Employment Exchange. GE ( Para ll ) 
Moreover tf the party voluntarily abandons his right and chooses 
not to appear in the Interview, he cannot file any appeal alleging thas 
thair case for appointment should be considered by setting aside the 
selection, already made when all the appellants voluntarily refusea to 
appear inthe, interview. ‘ ; - „(Рага 11) 


Case referred to :— 


(I) Bxclse Superintendent, Malkdpatanns у. K. BÍN. Viawashara . 
Rao, AIR 1996 SCW 3579 - z 


Mr. S. C' Bose and S. Mukherjee v.a uuu Jor the Appellants 

М”. Mukul Prokash Banerjee; Debastsh Guin, i opes 
Mihir: Kundu «Jor the Respondent No 17 

M-. Siprakash Banerjee and: д | 
Miss AranlSircar = | Sor the Respondent No '2 


' | 
The Judgment of the Court, was as follows :— 
Banerjee, J.: This is an appeal filed by the appellants who were 
not parties ia writ application after obtaining leave from this Court. ; 
The appeal was also: filed with 234 days' delay which was also condoned. 
2 Tho fact of the^case in short is that in the month of January ' 
1995 names of twenty candidates: including tho appellants herein were 
sponsored by the local Employment: Exchange for the purpose'of 
appointment in the post of Clerk in.Bankura Junior High School and 
thereafter the said candidates appeared in the Interview on November 
29,1995 at 11,в m. pursuant to the lettors issued by the Seoretary, , 
Managing Commlttoe of the said school. It is the case of the appollants 
thatatthe time when they appeared’ before the ‘Selection Boárd for 
Interview, they found one candidate whose name waa not sponsored by 


v 
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the E nployment Exchange appeared there for interview and for that the 
appellants refused to appear in the interview and a letter to that 
effect was given by them to tho Secretary of the Managiug Committee of 
the school. In the letter addressed to the Secretary it was stated that 
they wero the candidates sponsored by the Employment Exchange and 
аз because the Managing Committee had allowed one candida!e (the 
respondent No 1 in this appeal) whose namo was not sponsored by the 
Employment Exchange, they refused to appear in the interview and left 
the school Consequent upon such refusal by the appellant whose names 
were sponsored by the Employment Exchange did not appear in the 
interview aad only the respondent No. 1 Brojo Gopal Biswas appeared 
and was selected in the interview and bis name was forwarded to the 
Distri:t Inspector of Schools concerned for approval. Ultimately the 
said panel was approved and the said Brojo Gopal Biswas was given 
appointment in the post of Clerk. Thereafter.it is stated that in 
December 1995 the appellants came to know that Brojo Gopal filed a 
writapplication before this Court whereupon an order was passed on 
May .7,1995 and оп the basis of the said order he was allowed to 
appear in the interview Against the said order of the learned trial 
Judge the appellants filed an application for leave to appeal along with 
an application for condonation of delay 


3 Мг. Bose, learned Counsel appearing for (ће appellants stated 
that the writ petitioner has obtained the order by commision of fraud 
in view of the fact that the writ petitioner was never appointed asa 
olerk of the said school, but the learned trial Judge passed an order 
that sinco the writ petiuoner was working 1n the said school ав a clerk 
since 1993 his case should also be considered along with the other 
candidates sponsored by the Employment Exchange by the Sekction 
Committee for the said post of clerk. This according to Mr. Bose, 
was a fraud in view of the fact that subsequently a Division B:nch 
of this Court presided over by S B. Sinha, J and S N Chakraborty, J. 
(1s His Lordship then was) on March 7, 1996 passed an order directing 
the District Inspector of Schools (S E ), 24- Parganas (North) to submit 
a report with regard to the matter after making independent verification 
and upon taking into consideration the entire materials on record placed 
before him by the school authorities as well as b: the appellants as to 
whether the writ petitloner wa: working аз а clerk in the school since 
1993 or not. 


4. Itaopears that Sri В K Mukherjee, the District Inspector of 
Schools (S. E.), 24-Parganas (North) submitted bis report, dated March 
27, 1996 and in the report the said District Inspector of Schools stated 
as hereunder :— 


EE It is not clear t» this office how Sri Brojo Gopal Biswas 
obtained this order from the Hon'ble High Court directing him to 
allow appearing before the interview in the postofaclerk, The 
panel prepared by the school authority with Brojo Gopal Biswas was 
approved in terms of the order of the Hon'ble High Court......... i 
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In the said resort it was stated that service of the writ pstitioner Brojo 

Gopal since 1993 was not authorised sersice and the said service could 
not be accepted as valid service rendered by him. Relying upon the 
said report Mr. Bose sub nitted that the order of the learned trial Judge 
is table to be set asido. 

` 5 A caso was made out by Brojo Gopa! Biswas in the writ 
petition that he had been serving in the school since 19-3 and accor- 
dingly bis service should be regulartsed as a Clerk of the «aid school and 
the authority concerned should approve his appointment and pay 
full salary and allowances as admissible under the law to bim and alter- 
natively be has prayed for necessary direction upon the school authori- 
ties to allow him to appear before the Selection Committee for tho 
purpose of [aterview for th» post of Clerk іп the said school 

+ 6 Admittedly, it 1s nobody's case that the petitioner in the writ 
application had any authorised service and the service rendered by him 
was uoautho'ised and irregular and that the only question is whetber 
the learned Judee was wrong in directing the Selection Committee to 
consider ths case of the writ petitioner-opposite party along with other 
candidates when his name was not sponsored by the Employment 
Exchange. 

7. The Supreme Court in the case of (1) Excise Superintendent, 
Malkapatannsv. K B.N Viswashara Rao repotted in AIR 1996 SCW 3979 
has clearly held tbat ‘it is common knowledge that many a candidates 
are unable to bave the names sponsored, though their names are either 
registered or are waiting to be registered ın the Employment Exchange 
with the result that the choice of selection is restricted to only such of 

_ the cagdidates whose names come to be sponsored by tbe Employment 
Exchange’. The Supreme Court has observed further that ‘in addi- . 
tlon, the appropriate department or undertakine or establishment, 
should call for the names by publication 1n the newspapers having wider 
circulation and also display on their office notice boards or annouance 
on Radio, Television and employment news bulletins ; and then consider 
the cases of all the candidates who have applied. If this procedure ja ` 
adopted, fair play would be subserved. The equality of opportuzity in 
the matter of employmeat would be available to all eligible candidates’. 
In view of the priaciples laid down by the Supreme Court it could not 
beheld that the learned trial Judge was wrong In directing to consider 
the case of the writ petitioner though his name was not sponsored by the 
Employment Exchange along with the candidates who were sponsored 
by the Employment Exchange. , 5 r 

8. Itisthe question of eligibility of the candidate baving proper 
qualification and the process of selection should be to select a qualifiód 
and better candidate for the post. In this case, the writ.petitioner’s 
oase for regularisation’ of his service was rejected by the learned trial 
Judge and on the contrary the learned Judge simply directed to consider 
the caso of the writ’ petitioner along with ‘other candidates on the ground 
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ho was working in the said school. '5їасе the question of eligibility of 
the writ petitioner was not considered by the learned Judge, in that 
event the queition of regularisation of service does nof and cannot arise 
atall, In that view of the matter, wo are of tho view that the learned 
trial Judge bas only directed the case of the writ petitioner to be consi- 
derod along with other eligible candidates following the norms and 
procedure of the recruitment rules framed in this behalf 
^ 9 Mtr. Мика) Prokash Banerj:e, learned Counsel appearing for 

the respondent writ petitioner stated that the appellants have no locus 
standi to file this appeal in view of tbe fact that though the names oí the 
aopellants wero sponsored by the Employment Exchange for interview, 
ultimately they have decided not to appear in the selection and have 
abandoned their right for being considered for selection and accordingly 
they cannot thereafter resort to what they have voluntarily surrendered ; 
or in other words they cannot approbate which they have reprobated 

10. In this connection, Mr Banerjeo, learned Counsel for the 
writ petitlonsr-respondent relied on two passages from the Book ‘Spencer 
Bowar & Turner on Estoppel by representation’ In Paragraph 55 
ofthe said Book |t was stated that ‘It is well-established that under 
certain conditions sllence or inaction may constitute a representation, 
as much а. positive language or conduct, for the purpose of an estoppel’. 
Io Paragraph 318 it was provided that ‘а party is-estopped, as against 
other, to alter his position to his detriment, the said party is eatopped, 
as against the other psrty from thereafter Tesorting to the course of 
action which he has thus intimated his intention of relinquishing, 
dispensing with or ‘waiving’ This rule has been applied to instruments, 
to relation to transacting and to proceedings In litigation, in the manner 
now to be described and illu trated’ я 

11. Inthe instant case the appellants in their letter addressed to 
the Secretary to the Managing Committee of the School on November29, 
1995 stated that they would not *ppearin the In terview as a candi- 
date whose name was not sponsored by the Employment Exchange was 
called for interview But, it appears that the candidature of the writ 
petitioner was considered on the basis of the order ра: sed by the learned 
trlal Judge. Further it appears that he appellants were not parties 
before the learned trial Judge and acoordiPgly we аге of the view that 
the judgment rendered by the learned (гія! Judge could not be set aside 
or declared illegal on the basis of the report obtained from a District 
Inspector of Schools concerned which is neither a piece of an evidence 
nor an affidavit and Оп a subsequent report obtained from 8 petty 
Officer of the State Government the judgment delivered by the learned 
trial Judge could not be set aside. , We are of the view that whether tho 
writ potitioner was. serving in the schoo! ог not ів immaterial for the 
purpose of selection -and’ consideration of the case of the writ petitioner 
iaasmuch as in the selection Process no waitage or preference 1s given 
fora candidate who had past experlence. It te not the case that the 
writ pétitloner has prayed: for regularisation of his irregular service and 


, 
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if there is any irregular service of the wr't petitioner, that does not 
disqualify him from appearing in the Interview Їп view of the decision 
ofthe Supreme ‘Court in the Ex?lie Superiniendéni's case (supra). In 
view оѓ the said deolsion of the Supreme Court it is not a law that a 
selection can be made solely on the basis of the list sponsored by the 
Employment Exchange and the learned trial Judge had only directed to. 
consider the oase ‘of the writ petitioner. along with other candidates 
whoso names were sponsored by the Bmployment Exchange and we do 
notfind'any reason to interfere with "the order passed by the learned 
trial Judge. If the appellants appeared in the interview вва thelr cases 
wore not considered or wrongly eliminated, the District Inspector of 
School: concerned could look into the matter and for any irregularity or 
{legality та the selection process, and this Court could have interfered 
with But, if the party voluntarily abandones hla right and chooses not 
to appear io the interview, he cannot „flo any appeal alleging that their 
case for appointmont should be considered by setting aside the selection 
already made when all the appellants voluntarily refused to appear at the 
interview. d aoc - ы 


12. Accordingly, we are of the view that the said report of the 
Diattict [nspector of Schools concerned cannot be treated as a part of. 
record as it is weli settled principle that even an additional evidence, 
сап only be taken iato consideration by applyrog the principles laid. 
down under Order 41 Rule 27 of the Code of Civil Procedure, and if the 
said report ıs: not a part of the record, the Division Bench which 1s 
deciding the appeal and the appeal being а condempation of thé writ ` 
proceeding’ and taking ‘into consideration the report submitted by an 
Officer stating the fact. which’ is not proved and which cannot be treated 
as a part of record, The principio of exclusiveness of records has to bo 
maintained. Accordingiy, we are uaabie to agreo with tho submission ' 
of Mr. Boso that-on tbe basis of the report obtained from the depart- i 
ment who’ had appeared before tho learned trial Judge and who was a 


party to the decition which:was delivered by the learned trial Judge, the , 
order of the learned trial Judge should be set aside. We find that the 
said District Inspector of Schools concerned did not raice his voice. 
before tha learned trial Judge рог say apything before the learned trial 
Judge bút filed a.report stating that he was surprised to sec how tho, 
learned: trial Judge has passed such an order. We seriously depricate, ' 
this practice. We-do not find that the jadgment of the learned Judge . 
is vitiated by fraud or misstatement and/or anything which had vitiated 
the order of the learned trial Jadge. In the interview all the candidates 
had right to appear, but since some had abandoned their right to appear 
in the said ioterview, they cannot ......... lost their right,by filing no 
appeal after а lapse “of years and cannot challenge the validity of the 
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judgment. Since in the interview they did not арреаг.................. 
"— PL and, accordingly, we do not find that any of the rights 
ot the appellants has been interfered with by the order of the learned 
trial Judge. 


We do not йай any merits in this appeal and accordingly thie 
appeal is dismissed. 

There will be no order as to costs, 

Nand, J. į I agree. Е 


S. K. G. — 





[ CRIMINAL REVISIONAL JURISDICTION } 
Before Mr. Justice Asish Baran M uk herjee 
Declion: July 3, 1996 

In re: Paban Halder = |  --- Petitloner* 

Code of Criminal Procedure, 1973 —Sections 145(1), 146(2)— Order 
passed without recording satisfaction of tho Magistrate— Receiver appoin- 
ted — Without attachment of property— Order unsustainable—Set aside. 

An application under Sectlon 145 of the Code of Criminal Proce- 
dare was filed before the Executive Magistrate, Diamond Harbour which 
was numbered as M Case No 119 of 1996. The Magistrate passed an 
order under Section 145 Cr. Р. С. and appointed Receiver But the 
Magistrate did not record his satisfaction for granting order under 
Section 145 Cr. P. C. Nor the Magistrate issued an attachment order 
ia respect of the property though Receiver was appointed. The opposite 
party preferred a Rovisional application before the High Court challen- 
ging this order. 

The Conrt allowing the Revisional Application, 

HELD: No where did the learned Magtstrate record his own 
satisfaction stating the grounds for such satisfaction which is Imperative 
in terms of Section 145(1) Cr P С. The law requires that the learned 
Executive Magistrate must record his own satisfaction and in the process 
must state the grounds for coming to such sailsfacilon Also the 
Migistrate appointed a Recetver under Section 146 (2) Cr. P. C without 
making any attachment of the property under Section 146 (1) Cr P.C. 
It із only when attachment із made іп a case coming under one of the 
three ingredlenis prayer for appointment ој Receiver can be made under 
Sectlon 146 (2) Cr P. C. In the circumstances, the impugned order, 
so far as it relates to drawing up of a proceeding unaer Section 145 (I) 
Cr. P. C. and appoiniment of Receiver under Section 146 (2) Cr P.C. 


stands set aside. ( Paral) 
Mr. S S Royand Mrs. Seba Коу (Bose) ———— mes, Jor the Petitioner 
Mr. R. P. Bhattacharyya ee for the State 


* Cr. Rev. No. 1667 of 1996 
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77 7 The judgment of the Court was as follows :—- 


After hearing the learned Advocate for the petitioner and the 
opposito party No. 1—State it appears to me that the matter can be 
disposed of right now without iseuing any notice on the opposite party 
No 2; Since the order, on the face of it, appears to me not in accordance 
withlaw The learned Advocate for the petitioncr has drawn my 
attention to the manger on which’ satisfaction has been recorded by the 
learned Executive Magistrate under Section 145(1) Cr Р С·- Не has also 
argued that without making auy..attachment under Section . 146(1) 
Cr. P. С appointment of Receiver has been madein accordance with 
Section 46(2) Cr P. С... The learned Advocate for the State is con- 
strained to admit that appointment of receiver has not been made in 
accordance with law, but he argued that the 'proceeding under 
Section 145(1) Cr P C should be allowed in the: facts and circumstances 
of the case. - » 

„©, 2. ; I .have carefully perused the impugned order dated 9.4 96 
passed by the learned Executive Magistrate, Diamond. Harbour in 
M. Case No. 119 of 1996. It appears to me that nowhere did the learned 
Magistrate record hís own ‘satisfaction’ ‘stating the grounds for such 
satisfaction which is imperative in terms of Section 145(1) Cr Р С. 
The law requires that the learned Executive Magistrate must record his 
own satisfaction and in the Process must state the grounds fer coming 
to such satisfaction. This bas not been done inthis case Also the 
learned Executive Magistrate has appointed a receiver under Sec 146(2) 
Cr PC. without making ‘any attachment of the property under 
Section 146(1) Cr Р C. which is also relevant. The power of appoint- 
ment of a receiver under Section 146(2) Cr P С, is derived fiom the 
power given in Section 146-1) Cr.P C Such attachment can be done only 
in presence. of one or other of the ingredients menticned In the said 
sub-section. It із only when attachment is made in a case coming under 
one of the three ingredients Prayer of appointment „ОЁ receiver can be 
made under Section 146(2) Cr. P C ТЬ» bas also not been done here. 
In the circumstances, the impugned order, во far as it relates to drawing 
up of а proceeding’ under Section 145(1) Cr. P. C. and appointment of 
receiver under Section `146(2) Cr P C. stands set aside. The learsed 
Executive Magistrate Js directed to record his own satisfaction, if there 
be any, in accordance with the’ mandatory provisions of Section 145(1) 
Cr.P C and thereafter, would proceed in accordance with law. The 
revisional application is accordingly disposed of. Let a copy of the 
order be sent to the learned Executivo Magistrate as early as possible: 
The petitioner is also given liberty to communicate' the order. 


S. K.G. 


——+ ee 
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